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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 

APPELLATE  DIVISION. 

First  Divisional  Court. 

The  Hon.  Sir  William  Ralph  Meredith,  C.J.O. 

“ “ John  James  Maclaren,  J.A. 

“ “ James  Magee,  J.A. 

“ “ Frank  Egerton  Hodgins,  J.A. 

“ William  Nassau  Ferguson,  J.A. 

Second  Divisional  Court. 

The  Hon.  Sir  William  Mulock,  K.C.M.G.,  C.J.Ex. 

“ Roger  Conger  Clute,  J. 

“ “ William  Renwick  Riddell,  J. 

“ Robert  Franklin  Sutherland,  J. 

“ “ Cornelius  Arthur  Masten,  J. 

HIGH  COURT  DIVISION. 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P. 

“ “ Francis  Robert  Latchford,  J. 

“ William  Edward  Middleton,  J. 

“ “ Hugh  Thomas  Kelly,  J. 

“ “ Haughton  Lennox,  J. 

“ “ Hugh  Edward  Rose,  J. 

“ William  Alexander  Logie,  J. 

“ John  Fosbery  Orde,  J. 


MEMORANDA. 


CALL  TO  THE  BAE. 


21st  October,  1920: 

Arthur  Watson  McNally,  Austin  Davis  Hall,  James  McCraney 
Chisholm,  John  Christopher  Tuthill,  Austin  Richard  Michael 
O’Connor,  Alexander  Harvey  Lightbourn,  Albert  Ransome 
Hugill,  Roy  Walter  Lent,  Francis  Arthur  Landriau,  Frank  Edward 
Breen,  Harold  John  Fraser,  John  Alfred  New,  William  Ross 
Strike,  Harold  Alexander  Colter,  Goldwin  Gregory,  Dudley 
Elwood  Holmes,  Henry  Charles  Draper,  William  Eric  Griffin, 
John  Douglas  Moyer,  Oliver  Hereford  Smith,  Harold  Gordon 
Gibson,  Thomas  Allinson  Hutchinson,  Elwin  Dean  Wilkins, 
Edward  Pardee  Johnston,  Albert  Jeffrey  Lester,  James  Wallace 
Butters,  Samuel  Edward  Weir  (with  honours),  John  Anderson 
Munro  (with  honours),  James  Ramsay  Morris,  Arthur  Gordon 
Cowan,  Matthew  Wilks  Keefer,  James  Howard  Clark,  Bruce 
Everett  Ingham,  Norman  Allan  Munnoch  (with  honours),  William 
Pate  Mulock,  George  Stanley  White,  Ewart  McQuarrie  Bassing- 
thwaighte,  William  Keenan  MacGregor,  Donald  Elswood  Lewis, 
Basil  Arnot  Ramsay,  Bertram  Kirkpatrick  Johnston,  Edward 
Russell  Niblett,  Ralph  Burgess  Gibson,  James  Alphonso  Ploward, 
Huron  Ross  Davidson,  Henry  Lloyd  George  Westland,  Albert 
Victor  Waters,  Leo  Patrick  Rock,  William  Thomas  Jones,  Geoffrey 
Stuart  O’Brian,  Glenn  Alexander  Sullivan,  Robert  Leighton 
Foster,  Laura  Denton,  Joseph  McCarthy,  Helen  Alice  Kinnear 
(with  honours),  John  Alphonsus  Grace,  William  Michael  Unger, 
John  Dennis  Spellen,  Albert  Alphonsus  Brown,  Francis  Joseph 
Flynn,  Thomas  Blake  Farrell,  John  Milner  Simpson,  Joseph 
Louis  Shannon,  Duncan  Fletcher  McCuaig,  Henry  Ralph  Clewes, 
Harold  Watson  Timmins,  Charles  Patrick  McTague,  Thomas 
Byron  Holmes,  Alexander  Ray  Merrill,  James  Donnell  O’Neill, 
Bryson  Carlyle  Donnan,  James  Palmer  Kent,  Robert  Roy  McKay, 
Lloyd  Wilfred  Sharpe,  Henry  Strachan  Mullowney,  John  Robert- 
son Robinson,  Tobias  Frederick  Forested,  Roy  Weldon,  Harry 
Baskette  Rinch,  Norman  Batten  McPherson,  Robert  Carman 
Bennett,  Wendell  Melville  Musgrove,  Harworth  Atkinson,  Paul 
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Hubert  Mills,  Beverley  Rolf  Simpson,  John  Charles  MacCorkin- 
dale,  Charles  Weir,  Milton  Roy  Robinson,  Neil  Claude  MacPhee, 
Vivian  Stewart  Cass  McClenaghan,  Vernon  Walton  Armstrong, 
Henry  Gordon  Donley,  William  Edgar  Bastedo,  Thomas  John 
Galh van,  Frederick  Wisner  Kemp,  Francis  Levi  Morton,  Walter 
Scott  Jenkins,  Donald  Badgerow  Mulholland,  Cecil  Eugene 
Putman,  James  Ernest  Zeron,  Vaughan  Maclean  Howard,  George 
Thompson  Scroggie,  Wilfred  Smith  Haney,  Austin  Burton  Smith, 
William  Warner  Lang. 

18th  November,  1920: 

William  Osgoode  Langdon,  Arthur  Reginald  Armstrong, 
Francis  Wilkinson,  Stanley  Rowland  Jefferess,  John  Raymond 
Donohue,  Harry  Joseph  Fine,  Bartley  Coote,  Harry  Oscar  Edward 
Braden,  William  Robert  Hall,  Arthur  Augustine  McGrory, 
Samuel  Anderson  Caldbick,  Arthur  A.  Kamins,  Alexander  Moses 
Gurofsky,  Cecil  Simpson,  Madeline  Dorcas  Kelly,  William  John 
Mars,  Margery  Washington  Rowland,  Arnold  Gilmour  Ferguson, 
Frederick  Cronyn  Betts,  William  Ralph  West,  Ernest  Wesley 
Cubitt  Sharpe,  William  John  Grummett,  Andrew  Roy  Courtice, 
Harold  Drummond,  John  James  Addy,  George  Arthur  Phillips, 
William  Smith  Walton  (special),  Henry  Papernick. 

20th  January,  1921: 

Gerald  Daniel  O’Meara,  George  Dewar  McEwen,  George 
Henry  Wiseman  Riches,  Pearson  Liddle  Teasdale,  Clarence 
Percival  Hope,  William  Nelson  Robertson,  James  Emanuel  Hahn. 

10th  February,  1921: 

Thomas  Waterston,  Norman  Starr  Chisholm,  Charles  Gordon 
Dynes,  Edward  Joseph  Murphy,  Angus  Jay  Doane. 

17th  March,  1921: 

William  Joseph  Hubert  Morris,  George  Kendall  Lucas,  Arthur 
Robert  Sproule. 


ERRATUM. 


Page  61,  1st  line  of  head-note  and  9th  line  from  the  bottom  of  page, 
/or  “508”  read  “598.” 
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Blackburn  Bobbin  Co.  v.  T.  W.  Allen  & 
Sons  Limited 

Blain  v.  Terryberry 

Blair  v.  Haycock  Cadle  Co 

Blakely  Ordnance  Co.,  In  re 

Blann  v.  Bell 

Blythe  & Co.  v.  Richards  Turpin  & Co. . 

Board  of  Education  v.  Rice 

Booth  v.  Ratte 

Borrowman  v.  Drayton 

Borthwick  v.  Young 

Boson  v.  Sandford 

Bozson  v.  Altrincham  Urban  District 

Council 

Braddick  v.  Thompson 

Bradley  v.  Barber 

Bragg  v.  Oram 

Brandt  (H.O.)  & Co.  v.  H.  N.  Morris  & 

Co.  Limited 

Brenner  v.  Consumers  Metal  Co 

Breull,  Ex  p 

Brickies  v.  Snell 

Brighton,  Village  of,  v.  Auston 

British  Westinghouse  Electric  and  Manu- 
facturing Co.  v.  Underground  Elec- 
tric Railways  Co.  of  London 

Broder  v.  Saillard 

Brown  v.  O’ Dwyer 

Brown  v.  Patch 

Brown  v.  Toronto  General  Trusts  Corpo- 
ration   

Brown  v.  Walsh 

Browne  v.  Dunn 

Bruce  Marriott  & Co.  v.  Houlder  Line 

Limited 

Bruner  v.  Moore 

Brunswick  Balke  Collender  Co.  of  Canada 

Limited  v.  False! to 

Brussels,  Village  of,  and  McKillop  Muni- 
rs cipal  Telephone  System,  Re 

Budd  v.  Fairmaner 

Burke  v.  British  Columbia  Electric  R.W. 

Co.  Limited 

Burkitt,  In  re 

Buxton  v.  Buxton 
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7U.C.R.  464 462 

36  O.L.R.  45,  28  D.L.R.  639 . . 9 

L.R.  10Q.B.  319 569 

7 O.L.R.  417 46 

2 W.  Bl.  1043 372 

4 L.R.A.  840 330 

3H.L.C.  565 393 

51  L.T.R.  663 540 

[1918]  1 KB.  540,  [1918]  2 K.B. 

467 578 

9 Gr.  286 540 

34  Times  L.R.  39 302 

L.R.  3 Ch.  154 62 

2 DeG.  M.  & G.  775 46 

85  L.J.K.B.  1425 578 

[1911]  A.C.  179 158 

15  App.  Cas.  188 98,  102 

2 Ex.  D.  15 239 

12  A.R.  671 612 

1 Show.  101 94 

[1903]  1 K.B.  547 465 

8 East  344 309,  312 

30O.R.  443 148 

46  O.L.R.  312,  50  D.L.R.  623 

104, 107,  115 

[1917]  2 K.B.  784 258 

41  O.L.R.  534,  41  D.L.R.  339.  258 

16  Ch.  D.  484 625 

[1916]  2 A.C.  599,  30  D.L.R.  31 

346,  537,  539 

19A.R.  305 127 

[19121  A.C.  673 12,  579 

2Ch.'D.  692 2 

35  U.C.R.  354 555 

[1899]  1 Q.B.  892 163,  166 

32  O.R.  319 540,  541 

45  O.L.R.  646 537,  538 

6 R.  67 207,  209 

[1917]  1 K.B.  72 147 

[1904]  1 Ch.  305 249 

34  O.L.R.  386,  25  D.L.R.  848.  9 

26  O.L.R.  29,  2 D.L.R.  843 .. . 147 

8 Bing.  48 256 

7B.C.R.  85 381 

[1915]  1 I.R.  205 46 

1 My.  & Cr.  80 280 
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Caffre  v.  Darby 
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280 
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Commercial  Acetylene  Co 
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42  O.L.R.  141,  42  D.L.R.  342. 

224,  230 

53  Can.  S.C.R.  263,  29  D.L.R. 
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Scottish  and  Australian  Bank  Limited . 
Comptoir  Commercial  Anversois  v.  Power 

Son  & Co 

Conaghan  v.  German  Savings  Bank 

Consumers  Gas  Co.  of  Toronto  v.  City  of 
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Cooke  v.  T.  Wilson  Sons  & Co.  Limited . . 

Corneil  v.*  Irwin 

Cosnahan  v.  Grice 

Cooper  v.  Wandsworth  Board  of  Works . 
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28  O.R.  175,  24  A.R.  302.  .605,  609 
23  O.L.R.  140,  24  O.L.R.  370. . 435 

18  Q.B.D.  7 309 

1 1 Kentucky  Law  Reporter  858  7 
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4 Bing.  N.C.  187 256 

5 Q.B.D.  278 351,  356 
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1 P.  Wms.  241 ............. . 282 

27A.R.  435 282 

25  Gr.  373 412 
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55  Can.  S.C.R.  264,  37  D.L.R. 

701 579 

16  Ves.  27 46,  48 

15  D.L.R.  634 193,  196 

29  Can.  S.C.R.  601 13,  18 


[1920]  A.C.  683. 


540 


Cox  v.  Burbidge 
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8 O.W.N.  67,  22  D.L.R.  796 . . 363 
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4 Gr.  615. 

13  O.L.R.  384. 
3 C.P.D.  443.. 


459 

570 


D. 


Darke  v.  Martyn 1 Beav.  525 281 
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Davis  v.  Henderson. 29  U.C.R.  344 34,  40 
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L.R.  4 H.L.  486 411 
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53  Can.  S.C.R.  609,  31  D.L.R. 
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3 O.L.R.  664 281,  282 

22N.B.R.  318 373 

42  O.L.R.  408 469,  472,  473 

[1902]  2 K.B.  292 68,  70,71 

9 Ch.  D.  20 11 
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East  Elgin  Case 

East  Middlesex  Case 

Eckert  v.  London  Electric  R.W.  Co. .... 

Edgar,  Ex  p 

Edmonton,  City  of,  v.  Calgary  and 
Edmonton  R.W.  Co 
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Elliott  v.  Bank  for  Bavings 

Ellis  v.  Loftus  Iron  Co 

Elmendorf  v.  Harris 

English  y.  Mulholland,  In  re 

Erie  County  Natural  Gas  and  Fuel  Co. 

v.  Carroll 

Evans  v.  Evans 1 


2 Ont.  Elec.  Cas.  100 289 

5 O.L.R.  644 290,  300 

57  Can.  S.C.R.  610 239 

31  N.B.R.  128 531 

53  Can.  S.C.R.  406,  30  D.L.R. 

222 72,73,  74,  78,  80,81 

L.R.  9 Q.B.  473 12 

173  N.Y.  St,  Repr.  939 540 

L.R.  10  C.P.  10 324,  326,  327 

23  Wend.  (N.Y.)  628 315 

9 P.R.  145 104 

[1911]  A.C.  105 618,  622 

1 Hagg.  Con.  35 52,  53,  55 


Fell  v.  Brown 2 Bro.  C.C.  276. 
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Fenske  v.  Farbacher 2 D.L.R.  634. . . 

Filburn  v.  People’s  Palace  and  Aquarium 

Co 25  Q.B.D.  258.. 

Finch,  In  re 23  Ch.  D.  267. . 


413 

220 

388 

328 

540 

Findlay  v.  Howard 58  Can.  S.C.R.  516,  47  D.L.R. 

441 579 

Fletcher  v.  Rylands L.R.  1 Ex.  265 328,  329 

Flexlume  Sign  Co.  Ltd.  v.  Globe  Securities 

Co 44  O.L.R.  277,  47  D.L.R.  22.  . 465 

Forward  v.  Pittard 1 T.R.  27 358 

Foster  v.  London  Chatham  and  Dover 

R.W.  Co [1895]  1 Q.B.  711 136 

Foster  v.  Viegel 13  P.R.  133 464,  466 

France  v.  Gaudet L.R.  6 Q.B.  199 570,  580 
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Gibbons  (J.  J.)  Limited  v.  Berliner  Gramo- 
phone Co.  Limited 

Gibson  v.  Hawes 

Gillmore  v.  Shooter 

Glegg  v.  Bromley 

Glenn  v.  Schaffer 

Godfrey,  In  the  Goods  of. ...  

Goff,  Re 

Goldfoot  v.  Welch 

Gold  Seal  Limited  v.  Dominion  Express 
Co 

Gould  v.  Hamilton 

Graham  v.  Spettigue 

Graham  & Strang  v.  Dominion  Express 
Co 

Grand  Trunk  R.W.  Co.  v.  McAlpine. . . . 

Grand  Trunk  R.W.  Co.  v.  McMillan 

Grant  v.  Banque  Franco  Egyptienne. . . . 

Grantham  v.  Powell 

Grazebrook  v.  Davis 

Green  v.  Stevenson 

Green  well  v.  Low  Beechburn  Coal  Co. . . 
Gregson  and  Armstrong  Arbitration,  Re . . 
Grindell  v.  Bass 

Grindey,  In  re 

Gunter  v.  James 

H. 

Hadley  v.  Baxendale 

Hagen,  The 

Haigh  v.  Haigh 

Hall  v.  Duke  of  Norfolk 

Hall  v.  Hall 

Ham  v.  McPherson 

Hamilton  v.  Hamilton 

Hamilton  Ideal  Manufacturing  Co. 
Limited,  Re 

Hannah  v.  Hodson 

Harris  v.  Harris 

Harris  v.  Knight 

Harrison,  In  re 

Harrison  and  Micks  Lambert  and  Co., 

In  re 

Harvey  v.  Shelton 

Hately  v.  Merchants’  Despatch  Co 

Hatfield  v.  Thomas  Iron  Co 

Hatton  v.  Provincial  Insurance  Co 
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39  0.L.R.  52 511 

3 Madd.  184 542,  543 

[1894]  1 Ch.  470 281 

L.R.  7 Q.B.  404 258 

L.R.  3 Ch.  758 62 

27  O.L.R.  402,  8 D.L.R.  471, 

28  O.L.R.  620,  13  D.L.R.  376 

525,  526 

24  O.L.R.  543 464,  468 

2 Mod.  310 125,  126 

[1912]  3 K.B.  474 177 

18  W.L.R.  671 570 

69  L.T.R.  22 373 

111  L.T.R.  34 434.  437 

[1914]  1 Ch.  213 101 

[1917]  3 W.W.R.  649,  37 

D.L.R.  769 83,  96 

5  Gr.  192 394 

12A.R.  261......... 104 

48  O.L.R.  83,  55  D.L.R.  39 . . 

475,  476,  477 

[1913]  A.C.  838,  13  D.L.R.  618 

581,  583,  585,  586 

16  Can.  S.C.R.  543 351,  356 

27  W.R.  at  p.  226 471 

10  U.C.R.  306 125 

5 B.  & C.  534 309 

9 O.L.R.  671 389,  398,  400 

[1897]  2 Q.B.  165 1,  2,  3,  4 

70  L.T.R.  106 309 

[1920]  2 Ch.  487,  36  Times  L.R. 

867 557 

[1898]  2 Ch.  593 281 

24  Times  L.R.  868 330 


9 Ex.  341,  96  R.R.  742 

552,  557,  559 

[1908]  P.  189 525,  526 

3 DeG.  F.  & J.  157 309 

[1900]  2 Ch.  493 1,2,3 

20  O.R.  168,  684 540 

6 U.C.  (O.S')  360 351.357 

47  O.L.R.  359  ..  . .469,  471,  472,  474 

34  O.L.R.  66,  23  D.L.R.  640 
193,  195 

7 Jur.  N.S.  1092 317 

47  O.L.R.  321,  53  D.L.R.  389.  . 598 

15  P.D.  170 371 

[1918]  2 Ch.  59 46 

[1917]  1 K.B.  755 239 

7 Beav.  455 309 

4 O.R.  723 18,  20 

208  Pa.  St.  478 570 

7 U.C.C.P.  555 429 


B 48  O.L.R. 
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Hawley  v.  Ottawa  Gas  Co 

Haywood  v.  Brunswick  Permanent  Build- 
ing Society 

Hazeldine’s  Trusts,  In  re 

Heilbut  Symons  & Co.  v.  Buckleton .... 

Henning  v.  Maclean 

Herbert  Reeves  & Co.,  In  re 

Hickman  v.  Haynes 

Hiddingh  v.  Denyssen 

Higgin  v.  Pumpherston  Oil  Co.  Limited . 
Higgs  v.  Northern  Assam  Tea  Co.  Limited. . 
Hill  & Sons  v.  Edwin  Showell  & Sons 

Limited 

Hill  v.  Wilson 

Hinckley  v.  Pittsburgh  Bessemer  Steel 

Co 

Hislop  v.  Township  of  McGillivray 

Hobbs  vf  Knight 

Hodson  v.  Heuland 

Holderness  v.  Rankin 

Hole  v.  Davies 

Holley  and  Royal  Insurance  Co.,  In  re . . 

Holmes  v.  Newlands 

Hope  Brothers  Limited  v.  Cowan 

Horlock  v.  Beal 

Hotchkys,  In  re 

House  Property  Co.  v.  London  County 

and  Westminster  Bank 

Howard  v.  Herrington 

Howe  v.  Smith 

Howell  v.  Coupland 

Howorth  v.  Sutcliffe 

Hoy  v.  Master 

Hudson  v.  Roberts 

Hudson’s  Bay  Co.  and  Heffernan,  Re . . . 


Hughes  v.  Empson. 
Hughes  v.  Parker. . 


Where  Reported.  Page 

15  O.W.N.  454 70 

8 Q.B.D.  403 378 

[1908]  1 Ch.  34 39 

[1913]  A.C.  30.... 246 

2 O.L.R.  169 283 

[1902]  1 Ch.  29 465 

L.R.  10  C.P.  598 569 

12  App.  Cas.  624 280 

20  R.  (Ct.  of  Sess.  Cas.)  532 . . . 580 

L.R.  4 Ex.  387 63 

87  L.J.K.B.  1106.... 579 

42L.J.  Ch.  817 435 

121  U.S.  264 9 

15  A.R.  687,  17  Can.  S.C.R. 

479 276,  277,  459 

I Curt.  768 372 

[1896]  2 Ch.  428 604 

6 Jur.  N.S.  903 317 

34  Beav.  345. 45 

[1920]  1 K.B.  257 572 

II  A.  & E.  44 39 

[1913]  2 Ch.  312 98,  101 

[1916]  1 A.C.  486 570 

32  Ch.  D.  408 323 

84  L.J.K.B.  1846 540 

20  A.R.  175 485 

27  Ch.  D.  89 537,  539 

1 Q.B.D.  258 570 

64  L.J.Q.B.  729 104 

6 Sim.  568 46 

6 Ex.  697 328 


Inglis  v.  Buttery. 


J. 


Jackson  v.  Cumming 

Jackson  v.  Smithson 

Jackson  v.  Union  Marine  Insurance  Co. 

Limited 

Jamal  v.  Moolla  Dawood  Sons  & Co. . . . 
James  (F.T.)  Co.  v.  Dominion  Express 

Co 

James  v.  Jackson 

James  v.  Smith 

Jenkins  and  Sons  v.  Coomber 

Jervis  v.  Berridge 

Jibb  v.  Jibb 

Johannesson  v.  Galbraith 

Johnson  v.  Dominion  Express  Co 

Johnson  v.  Midland  R.W.  Co 

Johnson  v.  Newton 


124 

83,95 

22  Beav.  181,  183.... 

280 

8 M.  & W.  244 

387 

3 App.  Cas.  552 

247,  620 

12  O.W.N.  279 

34,40 

15  M.  & W.  563 

328 

L.R.  10  C.P.  125.... 

258 

[1916]  1 A.C.  175.  ..  . 

579 

13  O.L.R.  211 

83,93 

[1910]  2 Ch.  92 

467 

[1891]  1 Ch.  384 

433 

11898]  2 Q.B.  168.... 

605 

L.R.  8Ch.  351 

398 

24  Gr.  487 

600 

16  Man.  R.  138 

318 

28  O.R.  203 

83,93 

4 Ex.  367 

94 

11  Rare  160 

.......  281 

XLVIII. 


CASES  CITED. 


xix 


Name  of  Case  Where  Reported.  Page 

Johnston  v.  Consumers’  Gas  Co 23  A.R.  566 180 

Jones  v.  Lee 106  L.T.R.  123 328,  329 

Jones  v.  Selby Prec.  Ch.  300 542 

Jones  v.  Simes 43  Ch.  D.  607 172,  178 

Julius  v.  Bishop  of  Oxford 5 App.  Cas.  214 143 

K. 

Kelly  v.  Kelly L.R.  2 P.  & D.  31 54 
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Kennedy  v.  Burness 15  U.C.R.  473 316 

Kilmer  v.  British  Columbia  Orchard 
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Lane  v.  Debenham 

Larsen  v.  Sylvester  & Co 

Lawson  v.  Lawson 
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Limited 

Leach  v.  Bruce 
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Le  Blanche  v.  London  and  North  Western 

R.W.  Co 

Lee,  In  re 

Lee  v.  Riley 

Leonard  v.  Burrows 

Levi  and  Brouse  Island  Guano  Co. 

Limited  v.  F.  W.  Berk  & Co 

Lewis  v.  Nicholson 

Licensed  Victuallers’  Mutual  Trading 

Association,  In  re 

Lick  v.  Rivers 

Lincoln,  County  of,  v.  City  of  St. 

Catharines 

London  and  South  Western  R.W.  Co.  v. 

Gomm 

London  Assurance  v.  Mansel 

London  County  Council  v.  Attorney- 

General  

London  Electric  Co.  v.  Eckert 

Long  v.  Millar 

Lovell  v.  Lovell 

Lowry  v.  Robins 

Lyle  v.  Richards 


11  Hare  188 45 

[1908]  A.C.  295 569 
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[APPELLATE  DIVISION.] 


Foster  v.  Brown. 


Land — Excavation — Withdrawal  of  Lateral  Support  from  Land  of  Neighbour — 

Failure  to  Maintain  Retaining  Wall — Subsidence  of  Neighbour’s  Land 

— Liability  of  Owner  Acquiring  Land  after  Excavation  Made. 

An  excavation  made  in  his  land  by  the  defendant  W.,  the  predecessor  in 
title  of  the  defendant  A.,  extended  to  the  boundary-line  between  his  land 
and  that  of  the  plaintiff.  After  the  excavation  was  made,  W.  built  a 
retaining  wall  for  the  purpose  of  providing  support  to  the  plaintiff’s  land. 
This  retaining  wall  got  out  of  repair  and  failed  to  answer  the  purpose  for 
which  it  was  built,  and  from  time  to  time,  as  a result  of  this,  a subsidence 
of  the  plaintiff’s  land  occurred  and  the  soil  fell  into  the  excavation.  Owing 
to  the  condition  of  the  wall,  this  occurred  after  A.  became  the  owner  of 
W.’s  land:— 

Held,  that  the  defendant  A.  was  responsible  for  the  damages  which  the  plaintiff 
had  sustained — the  condition  caused  by  W.  having  been  permitted  by  A. 
to  remain  and  cause  injury  to  A.’s  neighbour,  the  plaintiff. 

Greenwell  v.  Low  Beechburn  Coal  Co.,  [1897]  2 Q.B.  165,  and  Hall  v.  Duke  of 
Norfolk,  [1900]  2 Ch.  493,  not  followed. 

Mitchell  v.  Barley  Main  Colliery  Co.  (1884),  14  Q.B.D.  125,  Darley  Main 
Colliery  Co.  v.  Mitchell  (1886),  11  App.  Cas.  127,  and  Attorney-General  v. 
Roe,  [1915]  1 Ch.  235,  240,  followed. 

Judgment  of  the  County  Court  of  the  County  of  York  reversed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  His  Honour 
Judge  Widdifield,  one  of  the  Junior  Judges  of  the  County  Court 
of  the  County  of  York,  dismissing  the  action  as  against  the  defend- 
ant Albert  E.  Brown. 

The  action  was  brought  in  the  County  Court  against  Walter 
J.  Brown  and  Albert  E.  Brown  for  damages  for  injuries  to  the 
plaintiff’s  land  by  excavating  done  by  the  defendants,  or  one  of 
them,  on  land  adjoining  the  plaintiff’s,  whereby  the  plaintiff’s 
soil  was  deprived  of  lateral  support  and  fell  into  the  excavation. 

The  excavation  was  made  by  the  defendant  Walter  J.  Brown, 
when  owner  of  the  land.  The  subsidence  of  the  plaintiff’s  land 
occurred  after  Walter  J.  Brown  had  conveyed  his  land  to  the 
defendant  Albert  E.  Brown. 
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The  learned  Junior  Judge  gave  judgment  for  the  plaintiff 
against  the  defendant  Walter  J.  Brown  for  $200  and  costs,  and 
dismissed  the  action  as  against  the  defendant  Albert  E.  Brown. 


April  29.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

W.  A.  McM aster,  for  the  appellant,  submitted  that  judgment 
should  go  against  the  defendant  Albert  E.  Brown.  The  latter 
was  liable  on  the  same  principle  as  one  who  leaves  a nuisance 
on  his  land  is  liable  for  consequential  damage : Broder  v.  Saillard 
(1876),  2 Ch.  D.  692.  Cases  like  Greenwell  v.  Low  Beechburn 
Coal  Co.,  [1897]  2 Q.B.  165,  and  Hall  v.  Duke  of  Norfolk,  [1900] 
2 Ch.  493,  were  against  him,  but  he  contended  that  there  was 
a difference  between  subjacent  and  lateral  support.  He  also 
asked  that  the  amount  of  the  damages  should  be  increased. 

J.  M.  Ferguson,  for  the  defendant  Albert  E.  Brown,  respondent, 
denied  that  the  nuisance  principle  could  be  appealed  to,  and 
asked,  if  that  were  so,  on  what  principle  could  the  respondent 
be  held  liable?  The  action  was  one  in  tort,  and  only  the  one 
who  did  the  tortious  act  could  be  liable.  The  cases  shewed  that 
the  only  duty  cast  upon  the  respondent  was  to  keep  the  land 
as  he  found  it.  He  relied  upon  the  Greenwell  and  Hall  cases, 
and  also  referred  to  Halsbury’s  Laws  of  England,  vol.  11,  p. 
325,  para.  635,  and  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol. 
18,  p.  552. 

Grayson  Smith,  for  the  defendant  Walter  J.  Brown,  respondent, 
said  that  he  did  not  cross-appeal,  but  appeared  as  a respondent 
to  oppose  any  increase  in  the  damages. 

McM aster,  in  reply. 

June  11.  The  judgment  of  the  Court  was  read  by  Mere- 
dith, C.J.O.: — This  is  an  appeal  by  the  plaintiff  from  the  judg- 
ment of  the  County  Court  of  the  County  of  York,  dated  the 
9th  February,  1920,  which  was  directed  to  be  entered  by  a Junior 
Judge  of  that  Court  (Widdifield),  after  the  trial  before  him  with- 
out a jury  on  that  day. 

The  respondent  Albert  E.  Brown  and  the  appellant  are  the 
owners  of  adjoining  lots,  and  the  action  is  brought  to  recover 
damages  caused  by  the  appellant’s  land  having  subsided  and 
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fallen  into  an  excavation  dug  by  the  defendant  Walter  J.  Brown, 
the  predecessor  in  title  of  the  respondent  Albert  E.  Brown,  in 
his  land,  and  extending  to  the  boundary-line  between  his  land 
and  the  land  of  the  appellant. 

It  was  established  by  the  evidence  that,  after  the  making 
of  the  excavation,  a kind  of  retaining  wall  was  built  by  the  defend- 
ant Walter  J.  Brown  for  the  purpose  of  providing  support  to 
the  land  of  the  appellant : it  consisted  of  one  inch  planks  supported 
by  struts  or  braces.  This  retaining  wall  ent  out  of  repair  and 
failed  to  answer  the  purpose  for  which  it  was  built,  and  from 
time  to  time,  as  a result  of  this,  a subsidence  of  the  appellant’s 
land  occurred  and  the  soil  fell  into  the  excavation.  Owning  to 
the  condition  of  the  wall,  this  occurred  after  the  respondent 
became  the  owner  of  the  land  of  Walter  J.  Brown. 

On  this  state  of  facts,  it  is  clear  that  some  one  is  liable  to 
the  appellant  for  the  damages  he  has  sustained,  and  the  question 
for  decision  is  whether  or  not  the  respondent  is  liable. 

The  contention  of  the  respondent,  which  was  given  effect 
to  in  the  Court  below,  is  that  a subsequent  owner  of  land  is  not 
answerable  for  the  consequences  of  an  excavation,  made  in  it 
by  a previous  owner,  which  has  the  effect  of  withdrawing  from 
his  neighbour’s  land  the  lateral  support  to  which  it  is  entitled, 
with  the  result  that  his  land  subsides  and  the  soil  falls  away 
into  the  excavation. 

In  support  of  this  contention  two  English  cases  were  cited, 
Greenwell  v.  Low  Beechburn  Coal  Co.,  [1897]  2 Q.B.  165,  decided 
by  AL.  Justice  Bruce,  and  Hall  v.  Duke  of  Norfolk , [1900]  2 Ch. 
493,  decided  by  Mr.  Justice  Kekewich.  These  were  cases  in 
which  the  question  arose  between  owners  of  the  surface  and 
persons  engaged  in  mining  operations,  the  surface  and  mineral 
rights  being  separately  owned.  Subsidence  had  been  occa- 
sioned by  the  working  of  the  minerals  by  the  predecessor  in  title 
of  the  defendants,  but  the  injury  for  which  damages  were 
claimed  had  occurred  while  the  defendants  were  in  posses- 
sion of  the  mines,  they  being  in  both  cases  tenants  of  the  owners. 

In  the  first  case  it  was  held  that  “a  lessee  of  underground 
strata  is  not  liable  in  damages  to  the  owner  of  buildings  on  the 
surface,  who  has  acquired  a right  to  have  the  buildings  unin- 
jured by  underground  workings,  for  injury  occasioned  to  the 
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buildings  by  reason  of  subsidence  happening  during  the  currency 
of  the  lease,  caused,  not  by  any  act  of  commission  on  the  part 
of  the  lessee,  but  resulting  from  an  excavation  made  in  the  under- 
ground strata  by  the  lessee’s  predecessor  in  title  prior  to  the 
date  of  the  lease.”  The  view  of  Bruce,  J.,  was  that  no  duty 
rested  on  the  defendant  to  prevent  the  subsidence,  and  that 
the  maxim  sic  utere  did  not  apply,  because  the  defendants  had 
done  nothing  to  cause  injury  to  their  neighbours. 

Kekewich,  J.,  in  the  other  case,  followed  this  decision,  and 
upon  an  independent  consideration  of  the  question  came  to 
the  same  conclusion  as  that  reached  by  Bruce,  J. 

The  only  subsequent  case  in  which  either  of  these  cases  has 
been  considered,  that  I have  been  able  to  find,  is  Attorney-Gen- 
eral v.  Roe , [1915]  1 Ch.  235 — a decision  of  Mr.  Justice  Sar- 
gant.  He  was  there  dealing  with  the  case  of  an  excavation 
immediately  adjoining  a highway,  which  was  a source  of  danger 
and  obstruction  to  persons  using  the  road,  and  at  p.  240  he  distin- 
guished between  such  cases  as  that  and  cases  such  as  the  Green- 
well  case,  saying: — 

“ Cases  such  as  Greenwell  v.  Low  Beechburn  Coal  Co .,  which 
deal  with  the  obligations  between  private  owners  when  support 
has  been  removed  by  a predecessor  in  title,  appear  to  stand 
on  a somewhat  different  footing,  and  even  there  the  question 
of  liability  wag  left  open  in  cases  where  there  might  be  a structure 
to  be  maintained.” 

I understand  that  what  is  referred  to  is  the  passage  in  the 
judgment  of  Bruce,  J.,  at  p.  179,  where,  referring  to  the  duty 
which  it  was  argued  rested  on  the  defendants,  he  said : — • 

“But  I may  observe  that  if  in  any  case  any  such  obligation 
were  imposed  upon  them,  such  obligation  could  only  arise  in 
cases  where  it  is  proved  to  be  practicable  for  the  defendants 
by  artificial  support  to  have  prevented  the  subsidence.  In 
the  present  case  there  is  nothing  to  shew  that  that  would  have 
been  possible.” 

Dealing  with  the  same  question,  in  Gale  on  Easements,  9th 
ed.,  p.  382,  it  is  said: — 

“On  the  other  hand,  questions  of  great  difficulty  will  arise 
in  the  present  state  of  the  law  in  actions  for  subsidence  caused 
by  the  acts  of  persons  who  have  long  ceased  to  be  connected 
with  the  land.” 
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In  Halsbury’s  Laws  of  England,  vol.  11,  para.  635,  p.  325, 
it  is  said : — 

“A  lessee,  and  probably  an  owner  in  fee,  of  minerals  or  under- 
ground strata  is  not  liable  to  the  owner  of  the  surface  who  enjoys 
an  easement  of  support  in  respect  of  his  building  for  damage 
caused  to  such  building  during  his  possession,  where  such  damage 
is  the  result  of  the  removal  of  support  by  his  predecessor.” 

It  will  be  observed  that  this  passage  refers  to  an  easement 
of  support,  and  not  to  the  right  of  support  which  is  in  question 
here,  which  is  not  an  easement  but  a right  incident  to  ownership, 
ex  jure  naturce 

In  a work  on  the  law  of  support  (Banks),  which  Mr.  Justice 
Bruce  speaks  of  as  a valuable  text-book  on  that  law  by  a learned 
writer,  the  view  is  expressed  that  the  person  who  is  liable  for 
the  damages  caused  by  subsidence  is  not  the  person  “who 
originally  created  the  state  of  things  which  caused  the  subsidence,” 
but  “who  was  in  possession  of  the  property  in  which  that  state 
of  things  existed  at  the  time  when  the  subsidence  took  place” 
(p.  5);  and,  contrary  to  the  views  of  Bruce,  J.,  he  treats  Darley 
Main  Colliery  Co.  v.  Mitchell  (1886),  11  App.  Cas.  127,  as  a case 
in  which  that  was  decided  to  be  the  law. 

If  the  rule  laid  down  in  the  two  cases  to  which  I have  referred 
is  one  of  general  application,  and  not  subject  to  the  qualification 
suggested  by  Mr.  Justice  Sargant,  and  they  were  well  decided, 
the  appeal  must  fail. 

I shrink  from  holding  that  the  law  is  as  laid  down  in  the 
two  cases  to  which  I have  referred,  and  I see  no  reason  why, 
if  a person  who  is  in  possession  of  land  in  which  there  is  an  exca- 
vation which  is  a source  of  danger  to  the  public,  although  the 
excavation  was  not  made  by  him  but  by  a predecessor  in  title, 
is  liable  for  the  consequences  of  his  permitting  the  dangerous 
condition  to  continue,  the  same  rule  should  not  be  applied 
where  a lateral  support  has  been  withdrawn  by  a predecessor 
in  title,  and  the  condition  so  caused  has  been  permitted  to 
remain  and  to  cause  injury  to  his  neighbour,  the  owner  of  the 
land  at  the  time  the  injury  occurs  should  not  be  answerable 
for  it.  The  consequences  of  holding  otherwise  would  be  that 
where  a land-owner  had  made  an  excavation  in  his  land,  and 
thereby  removed  the  lateral  support  to  which  his  neighbour 
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is  entitled,  but  had  built  a solid  retaining  wall  to  prevent  sub- 
sidence, which,  during  his  ownership,  prevented  it,  and  had 
then  sold  his  land  to  another  and  that  other  to  others,  and,  owing 
to  a subsequent  owner — it  might  well  be  fifty  years  after — 
permitting  the  retaining  wall  to  decay  and  no  longer  to  answer 
the  purpose  for  which  it  was  constructed,  with  the  result  that 
his  neighbour’s  land  has  subsided,  he  would  be  liable  to  answer 
in  damages  for  the  injury,  and  the  man  whose  failure  to  keep 
up  the  retaining  wall  was  the  effective  cause  of  the  injury 
would  go  scot  free,  and  that  too  where  the  subsidence  would 
not  have  occurred  if  the  retaining  wall  had  been  kept  in  repair. 

Such  a result  may  well  lead  one  to  doubt  the  correctness  of 
the  decisions  in  the  two  cases  to  which  I have  referred. 

In  Mitchell  v.  Darley  Main  Colliery  Co.  (1884),  14  Q.B.D. 
125,  the  language  of  all  the  Judges  and  their  reasoning  are,  in 
my  opinion,  opposed  to  the  view  taken  by  Bruce,  J.,  and  Keke- 
wich,  J.  I refer  particularly  to  the  following  passage  from  the 
opinion  of  Bowen,  L.J.,  sit  p.  138: — 

“It  seems  to  me  that  there  has  really  been,  not  merely  an 
original  excavation  or  act  done,  but  a continual  withdrawal 
of  support:  that  is  to  say,  not  merely  an  original  act  the  results 
of  which  remain,  but  a state  of  things  continued,  and  a state 
of  things  continued  which  has  led  to  and  caused  the  subsequent 
damage.” 

And  in  that  view  Fry,  L.J.,  expressed  his  concurrence.  » 

It  is  true  that  in  the  case  under  consideration  no  question 
arose  as  to  the  liability  of  a subsequent  owner;  but,  if  the  failure 
of  the  person  who  made  the  excavation  to  provide  support  in 
substitution  for  the  coal  which  he  had  taken  away  was  a con- 
tinual withdrawal  of  support  while  that  state  of  things  existed, 
I am  unable  to  understand  why  the  failure  of  a subsequent  owner 
to  provide  the  necessary  support,  and  a fortiori  where  he  suffers  a 
retaining  wall  to  decay,  is  not  equally  a continual  or  continued 
withdrawal  of  support  within  the  meaning  of  the  expressions 
used  by  Lord  Justice  Bowen. 

I am  not  impressed  with  the  views  expressed  by  Bruce,  J., 
and  Kekewich,  J.,  as  to  Darley  Main  Colliery  Co.  v.  Mitchell, 
which  are  directed  mainly  to  shew  that  Lord  Blackburn  in  the 
Lords  did  not  agree  with  the  views  expressed  by  Lord  Justice 
Bowen,  and  not  to  a criticism  of  those  views. 
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Upon  the  whole,  I have  come  to  the  conclusion  that,  in  the 
circumstances  of  the  case  at  bar,  the  respondent  Albert  E.  Brown 
is  liable  for  the  damages  which  the  appellant  has  sustained;  and,  if 
that  conclusion  is  inconsistent  with  the  decisions  of  Bruce,  J.,  and 
Kekewich,  J.,  I decline  to  follow  them.  In  doing  this  I am  fortified 
by  the  opinion  of  the  Judges  of  the  Court  of  Appeal  in  Mitchell 
v.  Darley  Main  Colliery  Co.,  to  some  extent  at  least  by  the  opinion 
of  Sargant,  J.,  to  which  I have  referred,  and  by  the  opinion  of 
the  text-writer  whom  I have  quoted. 

In  addition  to  this,  I find  some  support  in  what  is  said  in 
Gale  on  Easements,  to  which  reference  has  also  been  made. 

It  is  to  be  regretted  that  the  very  important  question  which 
it  has  fallen  to  us  to  decide  has  arisen  in  an  appeal  from  a County 
Court,  our  decision  of  which  is  final. 

I would  allow  the  appeal  with  costs  and  substitute  for  the 
judgment  of  the  Court  below  judgment  for  the  appellant  against 
the  respondent  for  the  damages  assessed  with  costs. 

Since  the  foregoing  was  written,  my  brother  Ferguson  has 
called  my  attention  to  the  statement  of  the  case  in  Corpus  Juris, 
vol.  1,  p.  1221,  which  accords  with  my  view  and  is  as  follows: — 

“A  subsequent  purchaser  of  land  is  not  liable  for  an  injury 
to  adjoining  land  resulting  from  the  removal  of  the  soil  from 
his  own  land  prior  to  the  time  at  which  he  became  the  owner, 
and  which  he  did  not  anticipate,  except  to  the  extent  of  the  damages 
caused  by  his  failure  to  take  steps  to  prevent  further  injury  after 
he  became  the  ownerT 

The  authority  cited  for  this  proposition  is  Cavanaugh  v.  Thorn- 
ton, 11  Kentucky  Law  Reporter  858. 

Appeal  allowed. 

[The  effect  of  the  decision  of  the  Court  is  to  set  aside  the  judgment  for  the 
plaintiff  against  the  defendant  Walter  J.  Brown.] 
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Mason  & Risen  Limited  v.  Christner. 


Damages — Breach  of  Executory  Agreement  for  Purchase  of  Musical  Instrument 
from  Manufacturer — Consideration  Payable  in  Money  and  Goods — Appli- 
cation of  Principle  of  Sale — Measure  of  Damages — Absence  of  Open  Market 
at  Place  of  Delivery — Onus — Actual  Loss  Sustained  by  Vendors  upon 
Resale. 

The  defendant  agreed  to  purchase  from  the  plaintiffs,  who  were  manufacturers 
of  pianos,  a player  piano,  of  a certain  style,  the  manufacture  of  the  plaintiffs, 
for  $850,  of  which  $500  was  to  be  payable  by  instalments,  and  the  remaining 
$350  by  the  handing  over  by  the  defendant  to  the  plaintiffs  of  another  musical 
instrument.  The  bargain  was  made  for  the  plaintiffs  by  G.,  their  agent  at 
the  place  where  the  defendant  lived.  The  defendant  refused  to  accept  the 
player  piano  tendered  to  him  by  the  plaintiffs  at  the  place  where  he  lived, 
in  pursuance  of  the  agreement,  and  the  plaintiffs  sued  for  damages  for 
breach  of  contract: — 

Held,  that,  the  consideration  consisting  partly  of  money  and  partly  of  goods, 
the  principles  relating  to  sales,  and  not  those  relating  to  barter  or  exchange, 
applied. 

When  a buyer  wrongfully  refuses  to  accept  purchased  goods,  the  damages  for 
which  he  is  liable  are,  if  there  be  a market  for  them  at  the  place  of  delivery, 
the  difference  between  the  contract-price  and  the  market-price  after  deduc- 
tion of  the  expenses  of  resale. 

The  onus  of  proving  that  there  was  an  open  market  for  the  player  piano,  at 
the  place  where  the  defendant  lived,  was  upon  the  defendant,  and  he  had 
not  attempted  to  prove  it. 

Assuming  that  the  piano  had  been  or  would  be  resold  by  .another  agent  for 
the  same  amount,  and  that  that  agent  would  receive  the  same  commission 
as  G.,  the  amount  to  be  allowed  for  damages  would  be  a sum  representing 
the  actual  loss  sustained  by  the  plaintiffs — found  by  the  Court  to  be 
$325. 

Decision  of  Middleton,  J.,  47  O.L.R.  52,  varied. 

An  appeal  by  the  defendant  from  the  order  and  decision  of 
Middleton,  J.,  47  O.L.R.  52,  dismissing  an  appeal  from  the 
report  of  a Local  Master. 


The  appeal  was  heard  by  Meredith,  C.J.O.,  Maclaren, 
Magee,  and  Ferguson,  JJ.A. 

J.  M.  Ferguson , for  the  appellant,  said  that  the  question  on 
the  appeal  was  the  measure  of  damages.  The  Judge  who  tried  the 
action  had  given  judgment  for  damages  for  breach  of  an  executory 
contract,  instead  of  for  the  price  of  the  article,  and  had  referred 
the  question  of  the  amount  of  damages  to  a Local  Master. 
Damages  should  not  have  been  allowed  upon  the  basis  of  profit 
lost;  but,  as  the  contract-price  and  the  ordinary  sale-price  were 
the  same,  only  nominal  damages  should  have  been  allowed,  or,  at 
most,  the  cost  of  making  another  sale  of  the  instrument.  The 
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measure  of  damages  should  be  the  difference  between  the  selling 
value  and  the  market-price  of  the  musical  instrument  which  was 
the  subject  of  the  contract,  not  the  loss  of  profit  on  the  article, 
as  the  Master  had  found.  Middleton,  J.,  upon  appeal  from  the 
Master’s  report,  ruled  that  the  loss  of  profit  was  the  proper 
measure,  because  there  was  no  open  market  for  such  instruments. 
But  why  should  the  plaintiffs  be  allowed  to  keep  the  instrument 
and  also  all  the  profits?  They  should  have  sold  the  instrument  to 
the  best  advantage,  and  then  charged  the  defendant  with  the 
difference.  There  was  no  evidence  as  to  what  had  become  of  the 
piano,  and  the  plaintiffs  should  have  shewn  that  they  had  done 
what  they  could  to  minimise  their  loss:  Payzu  Limited  v.  Saunders , 
[1919]  2 K.B.  581;  Bennett  v.  Stodgell  (1916),  36  O.L.R.  45,  28 
D.L.R.  639.  Whether  the  property  had  passed  or  not  did  not 
make  any  difference  in  this  regard  so  long  as  the  article  had  been 
appropriated.  Either  no  damages  should  be  awarded,  or  the 
case  should  be  referred  back  to  have  the  damages  assessed  on  a 
proper  basis. 

J.  G.  Kerr,  for  the  plaintiffs,  respondents,  contended  that 
there  had  been  an  appropriation,  and  that  the  respondents  should 
have  recovered  judgment  for  the  price.  But  he  wished  to  take 
advantage  of  the  judgment  which  he  had.  He  submitted  that  the 
respondents  were  entitled  to  be  placed  in  the  same  position  as  if 
the  contract  had  been  performed;  and,  as  there  was  no  general 
market  for  such  goods,  they  should  recover  as  damages  the  profits 
they  would  have  made  upon  the  sale  to  the  defendants : Brunswick 
Balke  Collender  Co.  of  Canada  Limited  v.  Falsetto  (1915),  34  O.L.R. 
386,  25  D.L.R.  848;  In  re  Vic  Mill  Limited,  [1913]  1 Ch.  193; 
Hinckley  v.  Pittsburgh  Bessemer  Steel  Co.  (1886),  121  U.S.  264; 
Kingman  & Co.  v.  Western  Manufacturing  Co.  (1899),  92  Fed. 
Repr.  486;  Portland  Co.  v.  Searle  (1909),  169  Fed.  Repr.  968. 

Ferguson,  in  reply. 

June  14.  The  judgment  of  the  Couit  was  read  by  Maclaren, 
J.A. : — This  is  an  appeal  by  the  defendant  from  a judgment  of 
Middleton,  J.,  of  the  26th  January,  1920,  dismissing  an  appeal 
by  the  defendant  against  the  report  of  the  Local  Master  at 
Chatham,  awarding  the  plaintiff  $391  damages  for  breach  of  a 
contract  for  the  sale  of  a piano. 
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The  plaintiffs  are  piano  manufacturers  at  Toronto,  and  the 
defendant  resides  at  Chatham.  On  the  29th  April,  1918,  one 
John  Glassford,  the  local  agent  of  the  plaintiffs  at  Chatham, 
entered  into  an  agreement  with  the  defendant  for  the  purchase 
by  the  latter  of  an  upright  player  piano  of  a certain  style,  the 
manufacture  of  the  plaintiffs,  for  the  sum  of  $850,  of  which  $500 
was  to  be  payable  by  instalments,  with  interest,  and  the  plaintiffs 
were  to  allow  the  remaining  $350  for  a certain  Heintzman  upright 
piano  which  the  defendant  had.  The  defendant  signed  and 
delivered  to  Glassford  a lien-note  embodying  these  terms,  and 
providing  that  the  new  player  piano  was  to  remain  the  property 
of  the  plaintiffs  until  payment  of  the  whole  of  the  purchase-price 
and  interest.  The  defendant’s  offer  was  accepted  by  the  plaintiffs, 
by  a letter  of  the  14th  May,  1918,  and  they  proceeded  to  finish 
the  instrument  selected  to  comply  with  the  defendant’s  contract. 
On  the  27th  May,  the  defendant  wrote  Glassford  cancelling  the 
order  he  had  given,  and  on  the  following  day  he  telegraphed  the 
plaintiffs  to  the  same  effect. 

The  plaintiffs  finished  the  piano  selected,  and  tendered  it  to 
the  defendant,  who  refused  to  accept  it,  when  they  brought  an 
action  for  $858.40  damages  for  breach  of  contract.  The  defendant 
pleaded  misrepresentations  by  Glassford,  and  that  the  plaintiffs 
were  aware  that  the  Heintzman  piano  in  question  belonged  to  the 
defendant’s  wife,  and  that  she  absolutely  refused  to  give  it  up. 
The  action  was  tried  by  Masten,  J.,  who  held  that  the  defendant 
had  failed  to  prove  the  misrepresentations  alleged;  but  that, 
inasmuch  as  the  property  had  not  passed,  the  plaintiffs  were  not 
entitled  to  the  full  purchase-price,  as  in  an  action  for  goods  bar- 
ga  ned  and  sold,  as  they  had  claimed.  He  therefore  pronounced  a 
judgment  dec’aring  that  the  contract  had  been  established;  that 
the  defendant  had  committed  a breach  of  his  contract,  and  directed 
a reference  to  the  Master  at  Chatham  to  take  an  account  of  the 
loss  directly  and  naturally  resulting  in  the  ordinary  course  of 
events  from  the  defendant’s  breach  of  contract.  The  judgment 
is  reported  in  full  in  44  O.L.R.  146,  where  the  law  on  the  subject 
is  fully  discussed. 

Two  witnesses  were  examined  before  the  Master:  the  general 
manager  of  the  plaintiff  company  and  their  agent  Glassford. 
Extracts  from  the  examination  of  the  defendant  for  discovery 
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were  also  read.  The  Master  reported  that  the  damages  amounted 
to  $391;  but  he  does  not  say  on  what  principle  he  assessed  them. 

Middleton,  J.,  in  his  judgment,  regarding  the  argument  before 
him,  says  (47  O.L.R.  at  p.  53):  “The  appeal  is  upon  the  ground 
that  the  Master  should  not  have  allowed  damages  upon  the  basis 
of  the  profit  lost,  but,  as  there  was  no  difference  between  the 
ordinary  sale-price  and  the  contract-price,  should  have  allowed 
only  nominal  damages  or  at  the  most  the  cost  incident  to  making 
another  sale  of  the  instrument.” 

In  my  opinion,  it  will  be  found  that  what  the  Master  has 
really  done  is  quite  in  accord  with  the  latter  alternative  suggested 
by  the  appellant’s  counsel. 

This  being  a transaction  where  the  consideration  consists 
partly  of  money  and  partly  of  goods,  the  principles  relating  to 
sales  apply,  and  not  those  relating  to  barter  or  exchange.  See 
Chalmers’  Sale  of  Goods  Act,  7th  ed.,  p.  5;  Halsbury’s  Laws  of 
England,  vol.  25,  p.  209;  Corpus  Juris,  vol.  7,  p.  931,  and  the 
cases  there  cited  in  support. 

It  is  well-established  that,  when  a buyer  wrongfully  refuses  to 
accept  purchased  goods,  the  damages  for  which  he  is  liable  are, 
if  there  be  a market  for  them  at  the  place  of  delivery,  the  difference 
between  the  contract-price  and  the  market  or  current  price  after 
deduction  of  the  expenses  of  the  resale. 

See  the  remarks  of  James,  L.J.,  in  Dunkirk  Colliery  Co.  v. 
Lever  (1878),  9 Ch.  D.  20,  at  p.  25;  Joyce  on  Damages,  vol.  2, 
sec.  1651,  p.  1698. 

I quite  agree  with  Middleton,  J.,  that,  according  to  the  evi- 
dence, there  was  no  “open  market”  for  player  pianos,  in  the  sense 
that  the  term  is  used  in  the  cases.  They  are  not  sold  like  grain  or 
cattle  or  stock  upon  the  open  market  or  exchange.  I am  of 
opinion  that  Middleton,  J.,  lays  down  the  correct  rule  when  he 
says  (47  O.L.R.  at  p.  53),  that  “the  fundamental  principle  in  all 
cases  of  breach  of  contract  is  that,  so  far  as  money  can  do  it,  the 
other  party  to  the  contract  shall  be  placed  in  as  good  a situation 
as  if  the  contract  had  been  performed,  this  principle  being  subject 
to  the  qualification  that  the  plaintiff  has  cast  upon  him  the 
obligation  of  taking  all  reasonable  steps  to  mitigate  his  loss 
consequent  upon  the  breach,”  and  in  support  he  cites  British 
Westinghouse  Electric  and  Manufacturing  Co.  v.  Underground 
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Electric  Railways  Co.  of  London , [1912]  A.C.  673,  and  Payzu 
Limited  v.  Saunders , [1919]  2 K.B.  581.  “If  goods  can  be  sold  on 
the  open  market,  the  vendor’s  duty  is  to  offer  for  sale,  and  so 
mitigate  his  damage;  but  this  rule  has  no  application  to  cases 
in  which  there  is  not  an  open  market  for  the  goods.”*  See  Leake  on 
Contracts,  6th  ed.,  p.  778;  Elbinger  Actien-Gesellschaft  v.  Arm- 
strong (1874),  L.R.  9 Q.B.  473,  at  p.  476.  The  onus  of  proving 
that  there  was  an  open  market  for  this  piano  at  Chatham,  or  else- 
where was  upon  the  defendant,  and  he  does  not  even  attempt  to 
prove  it.  The  Master  heard  the  testimony  of  the  witnesses 
McConnelly  and  Glassford,  who  were  examined  before  him,  and 
had  the  examination  of  the  defendant  for  discovery,  and  had 
besides  the  local  knowledge  to  know  and  appreciate  the  situation 
at  Chatham. 

As  I have  said,  the  Master  does  not  expressly  state  on  what 
grounds  he  proceeded  in  assessing  the  damages  at  $391;  but  I 
think  probably  because  he  knew  that  there  was  no  open  market 
in  Chatham  or  vicinity  for  such  an  instrument,  and  that  the 
plaintiffs  had,  on  its  rejection  by  the  defendant,  removed  it  to 
their  warehouse  in  Toronto.  Assuming  that  it  would  be  or  was 
resold  by  another  agent  for  the  same  amount,  and  the  agent  paid 
the  same  commission  as  Glassford,  the  proper  amount  would  be 
the  actual  loss  sustained  by  the  plaintiffs  according  to  the  fore- 
going principles. 

We  find  such  amount  would  be  $325,  and  not  $391.  Under 
the  circumstances,  there  should  be  no  costs  of  the  appeal. 


Judgment  below  varied. 


*The  quotation  is  from  the  judgment  of  Middleton,  J.,  47  O.L.R.  at  p.  53. 


xl viii.]  ONTARIO  LAW  REPORTS. 

i / 

[ORDE,  J.] 

Wampler  v.  British  Empire  Underwriters  Agency 


Insurance  ( Automobile ) — Construction  of  Policy — Peculiar  Accident  not  Covered 
by  Terms — Absence  of  Ambiguity — “ Extended ” — Adjuster — Estoppel. 

. The  defendants,  by  a policy  issued  to  the  plaintiff,  insured  him  “as  respects 
loss  sustained  by  reason  of  the  ownership  or  maintenance’  ’ of  an  automobile 
“covered  by  endorsement  or  endorsements  attached.”  Two  slips  were 
attached  to  the  policy,  one  marked  “Non-valued  endorsement  (Fire  Theft 
and  Transit),”  in  which  it  was  set  out  that  “this  policy  is  extended  to  cover 
the  insured  to  an  amount  not  exceeding  $1,700  on  the  body,  machinery 
and  equipment  . . . including  while  in  building,  on  road,  or  railroad 

car  or  other  conveyance,  ferry  or  inland  steamer  . . . subject  to  the 

conditions  above  mentioned  and  as  follows: — . . . (B)  While  being 

transported  in  any  conveyance  by  land  or  water — stranding,  sinking, 
collision,  burning  or  derailment  of  such  conveyance,  including  general 
average  and  salvage  charges  . . . .”  The  car,  in  charge  of  the  plain- 

tiff’s son-in-law,  was  put  on  board  a ferry-boat  to  be  carried  across  a body 
of  water  to  an  island.  When  the  boat  reached  the  island,  the  man  in  charge 
proceeded  to  drive  the  car  off  the  boat  on  to  the  land.  The  weight  of  the 
car,  or  the  mere  act  of  propulsion  in  driving  it  on  to  the  shore,  caused  the 
boat  to  back  away,  and  the  car  dropped  into  the  water : — 

Held,  that  the  loss  was  not  covered  by  the  policy,  not  having  been  caused  by 
the  stranding  or  sinking  or  collision  or  burning  of  the  ferry-boat  from 
which  the  car  slipped  into  the  water. 

Upon  a fair  and  natural  reading  of  the  policy,  there  was  no  ambiguity  in  it. 

The  provisions  of  the  endorsement  were  not  to  be  construed  as  an  enlargement 
of  the  risks  beyond  those  covered  by  the  general  agreement. 

The  word  “extended”  did  not  add  anything  to  the  extent  or  nature  of  the 
insurance. 

The  second  part  of  clause  (B),  the  part  after  the  dash,  could  not  be  read  separ- 
ately from  the  first  part:  the  whole  clause  defined  one  of  the  kinds  of  risks 
assumed  by  the  defendants — the  other  two  being  respectively  fire  and  theft. 

Nothing  done  by  the  defendants’  adjuster,  who  investigated  the  loss  and 
ascertained  the  amount  of  the  damage,  could  estop  the  defendants  from 
setting  up  the  defence  that  the  loss  was  not  covered  by  the  policy. 

Atlas  Assurance  Co.  v.  Brownell  (1899),  29  Can.  S.C.R.  537,  and  Commercial 
Union  Assurance  Co.  v.  Margeson  (1899),  29  Can.  S.C.R.  601,  followed. 

An  action  upon  a policy  of  insurance  issued  by  the  defendants 
insuring  the  plaintiff  against  loss  in  respect  of  an  automobile. 


May  5.  The  action  was  tried  by  Orde,  J.,  without  a jury,  at 
Chatham. 

J.  G.  Kerr  and  J.  A.  McNevin , for  the  plaintiff. 

A.  C . Heighington,  for  the  defendants. 


June  14.  Orde,  J. : — The  action  is  brought  to  recover  the  loss 
sustained  by  the  plaintiff  in  respect  of  a motor-car  upon  which 
he  was  insured  by  the  defendants. 
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The  car,  at  the  time  of  the  accident,  was  in  charge  of  a son-in- 
law  of  the  plaintiff.  He  and  his  wife  were  crossing  with  the  car 
from  the  mainland  to  Walpole  Island,  upon  a ferry  which  was 
operated  by  means  of  a chain.  When  the  ferry  reached  the  island, 
he  was  told  it  was  all  right  to  go  ahead,  and  he  proceeded  to  drive 
the  car  off  the  ferry  on  to  the  land.  While  he  was  doing  so,  after 
the  front  wheels  had  reached  the  land,  the  ferry  began  to  move 
away,  with  the  result  that  the  car  dropped  into  the  water. 

The  car  was  manufactured  by  Dodge  Brothers,  of  Detroit, 
and  after  being  raised  from  the  water  was  taken  to  Detroit  to  be 
repaired.  The  cost  of  raising  the  car  and  of  the  repairs  and  new 
parts,  together  with  duty  and  exchange,  came  to  $1,202.02.  By 
the  statement  of  claim  the  plaintiff  claims  to  recover  $1,131.07. 

By  the  policy  the  defendants  “agree  with  the  insured  . . . 

as  respects  loss  sustained  by  reason  of  the  ownership  or  main- 
tenance of  the  automobiles  enumerated  and  described  . . . 

and  covered  by  endorsement  or  endorsements  attached.” 

Then  follow  such  particulars  as  the  name  and  address  of 
the  insured,  the  period  covered  by  the  insurance,  the  description 
of  the  car,  etc.;  then,  under  a heading  “Amount  of  Insurance,” 
are  several  columns  headed  respectively  “Fire  Theft  and  Transit,” 
“Fire  and  Transit,”  “Extra  Personal  Effects,”  “Rate  %,”  and 
“Premium.”  In  the  first  column,  “Fire  Theft  and  Transit,” 
are  the  figures  “$1,700.”  Under  the  “Rate  %”  is  “1.65,”  and 
under  “Premium”  is  “$28.05.”  Opposite  these  columns  is  a 
space  headed,  “Give  No.  of  each  endorsement  attached  to  this 
policy,”  and  in  this  space  are  the  words  “No.  Two  & C.”  Attached 
to  the  policy  are  two  slips,  one  marked  “Non-Valued  Endorsement 
(Fire  Theft  and  Transit)  No.  2,”  and  the  other  marked  “Theft 
Endorsement  (C).”  So  far  as  the  nature  and  extent  of  the 
risk  insured  against  are  concerned,  the  material  part  of  these 
endorsements  is  as  follows  :■ — 

“In  consideration  of  $28.05  premium  ...  it  is  hereby 
understood  and  agreed  that  this  policy  is  extended  to  cover  the 
insured  to  an  amount  not  exceeding  $1,700  on  the  body,  machinery 
and  equipment  while  within  the  limits  of  the  Dominion  of  Canada 
and  the  United  States,  including  while  in  building,  on  road,  on 
railroad  car  or  other  conveyance,  ferry  or  inland  steamer,  or 
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coastwise  steamer  between  ports  within  said  limits,  subject  to  the 
conditions  before  mentioned  and  as  follows: — 

“(A)  Fire,  arising  from,  any  cause  whatsoever,  and  lightning. 

“(B)  While  being  transported  in  any  conveyance  by  land 
or  water' — stranding,  sinking,  collision,  burning  or  derailment  of 
such  conveyance,  including  general  average  and  salvage  charges 
for  which  the  insured  is  legally  liable.’7 

“(C)  Theft,  robbery  or  pilferage,  excepting  . . .” 

One  of  the  defences  is  that  the  loss  is  not  covered  by  the 
policy,  not  having  been  caused  by  the  stranding,  or  sinking,  or 
collision,  or  burning  of  the  ferry-boat  from  which  the  car  Slipped 
into  the  water.  I have  given  this  question  much  thought,  and 
have  come  to  the  conclusion  that  this  defence  must  be  sustained. 
If  the  loss  in  transit  is  to  be  limited  to  the  specific  causes  mentioned 
in  the  paragraph  marked  (B)  above  quoted,  then  it  is  clear  that 
the  policy  does  not  cover  the  loss  in  this  case.  The  motor-car 
itself  sank,  but  there  was  no  stranding,  or  sinking,  or  collision,  or 
burning  of  the  conveyance  in  or  upon  which  the  car  was  being 
carried.  The  accident  was  a most  unusual  one.  The  ferry 
apparently  was  insufficiently  moored  to  the  shore  of  the  island, 
and  the  weight  of  the  car,  or  the  mere  act  of  propulsion  in  driving 
it  on  to  the  shore,  caused  the  ferry  to  back  away.  No  strained 
interpretation  can  possibly  extend  any  of  the  specific  causes  set 
forth  in  clause  (B)  to  cover  such  a case.  Nor  do  counsel  for  the 
plaintiff  attempt  to  bring  the  case  within  any  of  those  specified 
causes.  But  they  urge  that  the  language  of  the  policy  is  ambiguous, 
and,  relying  upon  the  principle  that  in  such  cases  the  policy  must 
be  construed  against  the  insurer,  they  contend  that  the  loss  is  covered 
by  the  policy.  While  the  policy  is  ‘perhaps  not  happily  worded, 
yet,  upon  a fair  and  natural  reading  of  it,  I am  unable  to  see  any 
ambiguity  in  it  whatever. 

Mr.  Kerr  argues  that  the  contract  of  insurance  is  contained 
in  the  main  body  of  the  policy  itself,  and  that  the  columns  headed 
“Amount  of  Insurance”  and  “Fire  Theft  and  Transit,”  with  the 
amount  $1,700  written  in  the  latter  column,  constitute  a general 
agreement  to  insure  against  loss  from  fire,  or  from  theft,  or  while 
in  transit,  to  the  amount  of  $1,700,  and  that  the  provisions  of  the 
endorsement  are  to  be  construed  as  an  enlargement  of  the  risks 
beyond  those  covered  by  the  general  agreement.  And  he  lays 
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great  stress  upon  the  word  “extended/’  in  that  part  of  the  endorse- 
ment above  quoted,  as  indicating  such  an  enlargement.  I am 
unable  to  see  the  force  of  this  contention.  If  the  earlier  words 
are  to  be  construed  as  setting  forth  the  extent  and  nature  of  the 
insurance,  then  their  scope  is  so  wide  that  the  words  of  the  endorse- 
ment add  nothing. 

In  his  argument  Mr.  Kerr  laid  no  stress  upon  the  column 
headed  “Give  No.  of  each  endorsement  attached  to  this  policy,” 
and  the  words  inserted  therein  “No.  Two  & C.”  The  sole  purpose 
of  that  portion  of  the  policy  headed  “Amount  of  Insurance,” 
and  the  columns  which  accompany  it,  is,  in  my  judgment,  to  serve 
as  a guide  or  index  to  the  endorsements,  by  indicating  in  a general 
way  the  kind  of  insurance  covered  by  the  policy,  the  exact  nature 
and  extent  of  which  are  to  be  found  in  the  endorsements  to  be 
annexed  as  indicated  by  their  respective  numbers  or  letters.  The 
word  “extended,”  as  here  used,  does  not  indicate  anything  in 
addition  to  what  goes  before,  in  the  sense  that  it  adds  anything 
to  the  extent  or  nature  of  the  insurance.  It  is  used  rather  in  the 
sense  in  which  one  speaks  of  “extending”  the  items  of  an  account 
by  writing  in  the  amounts,  or  of  “extending”  a stenographer’s 
notes  by  transcribing  them  in  longhand.  The  endorsements  are 
really  the  completion,  or  filling  out,  or  amplification,  of  the  wording 
of  the  policy,  but  it  is  to  the  endorsements,  and  to  the  endorse- 
ments only,  that  we  are  to  look  to  ascertain  the  real  nature  of  the 
risk  undertaken  by  the  defendants. 

But  here  counsel  for  the  plaintiff  contend  that  clause  (B) 
must  be  divided  into  the  two  parts  which  are  separated  by  the 
dash,  and  that  each  must  be  construed  separately  from  the  other. 
So  construed,  the  first  part,  “While  being  transported  in  any 
conveyance  by  land  or  water,”  would  clearly  cover  the  loss  in  the 
present  case,  because  those  words,  without  qualification,  would 
cover  every  conceivable  loss  sustained  by  the  motor-car  while 
being  so  transported.  But  then,  why  the  second  part  of  the  clause 
at  all?  The  language  of  the  first  part  is  wide  enough  to  include 
everything  which  appears  in  the  second  part,  except,  perhaps, 
general  average  and  salvage  charges. 

Clauses  (A),  (B),  and  (C)  are  intended,  in  my  judgment,  to 
define  the  three  kinds  of  risk  assumed  by  the  insurers:  (A)  covering 
fire,  that  is,  fire  destroying  or  damaging  the  car  itself,  and  lightning; 
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(B)  covering  loss  while  being  transported  in  any  conveyance  by 
land  or  water;  and  (C)  covering  “theft,”  “robbery,”  and  “pil- 
ferage.” It  must  be  observed  that  in  clauses  (A)  and  (C)  the 
nature  of  the  risk  is  definitely  described  by  nouns,  namely,  “fire,” 
“lightning,”  “theft,”  “robbery,”  and  “pilferage.”  The  corres- 
ponding words  in  clause  (B)  are  “stranding,”  “sinking,”  “collision,” 
“burning,”  and  “derailment.”  And  the  risk  which  the  policy 
assumes  is  the  stranding,  sinking,  collision,  burning,  or 
derailment  of  the  conveyance  containing  the  motor-car  while 
being  transported  by  land  or  water.  It  is  not  the  stranding, 
sinking,  etc.,  of  the  motor-car  itself  which  is  covered,  but  of  the 
conveyance;  and  any  damage  to  the  motor-car  resulting  from 
any  such  accident  to  the  conveyance  would  be  covered  by  the 
policy.  The  opening  words  of  the  clause  are  to  be  interpreted 
solely  as  marking  the  occasion  upon  which  any  of  the  specified 
accidents  to  the  conveyance  will  entitle  the  insured  to  recovei. 

For  these  reasons,  I am  of  the  opinion  that  the  peculiar  acci- 
dent which  in  the  present  (ase  caused  damage  to  the  plaintiff’s 
motoi-car  was  not  contemplated  by  the  terms  of  the  policy,  and 
is  not  covered  by  it. 

The  plaintiff  further  contends  that,  whether  liable  upon  the 
the  policy  or  not,  the  defendants  are  estopped  by  the  consent  and 
admissions  of  their  adjuster  Robert  Marsh,  who  was  sent  to 
investigate  and  adjust  the  plaintiff’s  claim.  It  is  alleged  that 
he  gave  certain  directions  to  the  repairers  as  to  what  was  to  be 
done  with  the  car,  and  other  vise  acted  towards  the  plaintiff  in  a 
way  consistent  only  with  the  assumption  that  the  insurers  were 
liable.  The  adjuster  denies  these  assertions;  but,  apart  from 
his  denial,  it  is  fairly  clear  that,  when  he  was  despatched  by  the 
insurers  to  investigate  the  loss,  they  could  not  have  been  aware 
of  the  exact  nature  of  the  accident.  In  fact  it  would  be  one  of 
his  duties  to  investigate  this,  as  well  as  to  asceitain  the  amount 
of  the  damage  and  to  report.  The  policy  contains  this  provision: 
“This  company  shall  not  be  held  to  have  waived  any  provision 
or  condition  of  this  policy,  nor  of  this  endorsement,  01  any  for- 
feiture thereof,  by  any  requirement,  act  or  proceeding  on  its  part 
relating  to  the  appraisal  or  to  any  examination  herein  provided 
for.”  In  the  face  of  this  provkion,  it  is  difficult  to  see  how  any 
act  of  the  adjuster  could  be  binding  upon  the  defendants. 

2 — 48  o l r. 
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But,  quite  apart  from  this  provision,  I am  of  the  opinion  that 
nothing;  that  the  adjuster  is  alleged  to  have  done  could  estop  the 
defendants  from  setting  ud  the  defence  that  the  loss  is  not  covered 
by  the  policy.  The  power  to  bind  the  defendants  in  this  way 
could  not  be  a necessary  incident  of  the  adjuster’s  duties,  and  it 
would  require  some  express  authority  from  the  insurers  to  enable 
him  to  waive  their  rights  or  to  estop  them  from  setting  up  this 
defence.  See  Atlas  Assurance  Co.  v.  Brownell  (1899),  29  Can. 
S.C.R.  537,  and  Commercial  Union  Assurance  Co.  v.  Margeson 
(1899),  29  Can.  S.C.R.  601. 

There  were  also  certain  questions  raised  as  to  the  action  being 
premature,  and  as  to  whether  or  not  the  delivery  of  formal  proofs 
of  loss  had  been  waived ; but,  in  view  of  my  opinion  upon  the  broad 
question  of  liability  under  the  policy,  it  seems  unnecessary  for 
me  to  go  into  them. 

The  action  will  be  dismissed  with  costs. 


IN  CHAMBERS.] 

Montreuil  v.  Ontario  Asphalt  Block  Co.  Limited. 


Appeal — Both  Parties  Desiring  to  Appeal  from  same  Judgment — Different 
Appellate  Tribunals — Priority  of  Plaintiffs’  Appeal  by  Earlier  Filing  of 
Security — Supreme  Court  Act,  R.S.C.  1906,  ch.  139,  sec.  75 — Privy  Council 
Appeals  Act,  R.S.O.  1914,  ch.  54,  sec.  3 — Motions  for  Allowance  of  Security 
— Notice  of  Appeal. 

Neither  the  Supreme  Court  Act,  R.S.C.  1906,  ch.  139,  nor  the  Privy  Council 
Appeals  Act,  R.S.O.  1914,  ch.  54,  requiring  that  a notice  of  appeal  shall  be 
given,  and  both  Acts  providing  (sec.  75  of  the  former  and  sec.  3 of  the  latter) 
that  no  appeal  shall  be  allowed  until  the  appellant  has  given  security,  the 
first  important  thing  to  be  done,  when  a party  desires  to  appeal  to  either 
tribunal,  is  to  furnish  the  necessary  security. 

And  where  both  parties  desired  to  appeal  from  a judgment  of  the  Appellate 
Division  of  the  Supreme  Court  of  Ontario,  the  plaintiffs  to  the  Supreme  Court 
of  Canada  and  the  defendants  to  the  Privy  Council,  and  the  plaintiffs  were 
the  first  to  furnish  security,  their  application  for  an  order  approving  of 
their  security  was  granted,  and  the  defendants’  application  for  a like  order 
was  refused. 

Hately  v.  Merchants’  Despatch  Co.  (1884),  4 O.R.  723,  distinguished. 

Motion  by  the  plaintiffs  for  an  order  approving  of  the  security 
furnished  by  them  upon  a proposed  appeal  to  the  Supreme  Court 
of  Canada,  from  the  judgment  of  the  First  Divisional  Court  of  the 
Appellate  Division,  Montrguil  v.  Ontario  Asphalt  Block  Co.  Limited 


XLVIII.] 


ONTARIO  LAW  REPORTS. 


19 


(1920),  47  O.L.R.  227;  and  motion  by  the  defendants  for  an  order 
allowing  the  security  for  costs  given  by  them  upon  a proposed 
appeal  to  His  Majesty  in  His  Privy  Council  from  the  same  judg- 
ment. 

May  25.  The  motions  were  heard  by  Sutherland,  J.,  in 
Chambers. 

E.  D.  Armour , K.C.,  for  the  plaintiffs. 

A.  W.  Langmuir , for  the  defendants. 
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June  17.  Sutherland,  J.: — On  the  19th  March,  1920, 
judgment  was  delivered  herein  by  the  First  Divisional  Court. 
On  the  13th  May,  the  defendants*  solicitors  caused  notice  of 
appeal  therefrom  to  His  Majesty’s  Privy  Council  to  be  served,  at 
11  a.m.  or  thereabouts,  on  the  plaintiffs’  solicitors,  at  Windsor, 
Ontario,  where  the  solicitors  for  all  parties  reside. 

Between  3 and  4 o’clock  in  the  afternoon  of  the  same  day,  the 
agents  of  the  plaintiffs’  solicitors  at  Toronto,  in  pursuance  of 
instructions  alleged  to  have  been  sent  to  them  a day  or  two  before, 
served  on  the  agents  for  the  defendants’  solicitors  there,  a notice 
of  appeal  to  the  Supreme  Court  of  Canada  “from  so  much  of  the 
judgment”  as  declared  “that  the  defendants  the  Ontario  Asphalt 
Block  Company  Limited  are  entitled  to  a lien  on  the  lands  of  the 
plaintiffs  for  buildings  thereon,  and  directs  a reference  to  ascertain 
the  amount  by  which  the  value  of  the  said  lands  has  been  increased 
by  such  buildings.” 

On  the  14th  May,  the  plaintiffs’  solicitors  filed  a bond  of  the 
United  States  Fidelity  and  Guarantee  Company  as  security  in 
connection  with  their  said  appeal,  and  on  the  same  day  served 
a notice  of  the  filing  thereof  on  the  said  agents  of  the  defendants’ 
solicitors  at  Toronto,  and  also,  by  special  leave  theretofore 
obtained  from  Maclaren,  J.A.,  a notice  of  motion,  returnable  on 
the  17th  May,  for  an  order  approving  of  the  said  security. 

This  latter  motion  was,  on  the  day  named,  adjourned  until  the 
20th  May,  and  again  on  that  day  until  the  25th,  when  it  came  on 
to  be  heard  before  me. 

Meantime  a notice  of  motion,  bearing  date  the  19th  May,  had 
been  served  by  the  defendants’  solicitors  on  the  plaintiffs’  solicitors, 
returnable  on  the  said  25th  May,  for  an  order  allowing  the  security 
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for  costs  given  by  the  defendants  in  the  action,  and  proposing  to 
read,  in  support  of  such  application,  a bond  filed  by  them  as  such 
security. 

Both  parties  are,  of  course,  entitled  to  appeal. 

The  defendants  urge  that,  if  the  plaintiffs  are  permitted  to  go 
to  the  Supreme  Court,  and  the  defendants  are  subsequently 
dissatisfied  with  the  judgment  of  that  Court,  and  wish  to  appeal 
therefrom  to  the  Privy  Council,  they  can  only  do  so  after  leave 
obtained.  The  only  case  I was  referred  to  was  Hately  v.  Merchants’ 
Despatch  Co.  (1884),  4 O.R.  723.  I quote  from  the  head-note: — 

11  Per  Armoui,  J.:  Where  there  is  a general  judgment  against 
several  defendants,  Rule  510  does  not  permit  them  to  sever  and 
appeal  to  different  Courts,  but  they  were  all  bound  to  appeal 
to  the  tribunal  to  which  the  defendant  taking  the  first  step  had 
appealed,  and  on  this  ground  the  appeal  should  be  dismissed.” 

It  was  suggested  that,  as  the  defendants  had  served  the  first 
notice  of  appeal,  they  had  taken  the  first  step.  Whatever  might 
be  the  case  as  between  different  defendants,  I can  hardly  think 
that  the  case  referred  to  would  necessarily  have  application  to 
plaintiffs  and  defendants  both  desiring  to  appeal. 

It  is  provided  by  the  Supreme  Court  Act,  R.S.C.  1906, 
ch.  139,  sec.  75,  that  no  appeal  shall  be  allowed  to  the  Supreme 
Court  until  the  appellant  has  given  proper  security,  as  therein 
indicated.  The  Privy  Council  Appeals  Act,  R.S.O.  1914,  ch.  54, 
sec.  3,  provides  that  no  appeal  shall  be  allowed  until  the  appellant 
has  given,  security  as  in  said  section  mentioned.  Neither  of  these 
Acts  expressly  requires  that  a notice  of  appeal  shall  be  given, 
except  in  the  special  cases  referred  to  in  sec.  70  of  the  Supreme 
Court  Act.  Under  both  Acts,  the  first  important  thing  to  be  done 
is  to  furnish  the  necessary  security. 

It  appears  to  me  that  it  was  the  plaintiffs  who  took  the  first 
effective  step  towards  prosecuting  an  appeal,  when  they  filed  their 
bond  and  served  notice  of  filing  and  of  an  application  for  its 
allowance. 

Apart  altogether  from  this,  I would  incline  to  the  opinion  that, 
where  either  litigant  desires  to  take  an  appeal  to  the  final  appellate 
Canadian  Court,  he  should  not  be  deprived  of  that  right  except 
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for  good  reason.  I am,  therefore,  of  opinion  that  the  plaintiffs’ 
application  should  be  granted,  and  decline  to  make  the  order 
asked  by  the  defendants  on  their  motion. 

In  the  somewhat  unusual  circumstances,  the  costs  of  both 
motions  may  well  be  costs  in  the  cause. 


[IN  CHAMBERS.] 


Rex  v.  Cramer. 


Ontario  Temperance  Act — Magistrate's  Conviction  for  Offence  against  sec.  j-1 — 
“ Having ” Intoxicating  Liquor  in  a Public  Place — Carrier  for  Hire — 
Absence  of  Possession  or  Control — Liquor  being  Carried  from  Railway 
Station  to  Private  Dwelling  House — Sec.  1^3  of  Act — Erroneous  Views  of 
Magistrate — Quashing  Conviction — Aiding  and  Abetting — Sec.  84  (3) 
(7  Geo.  V.  ch.  50,  sec.  30). 

The  defendant,  the  driver,  for  hire,  of  a motor-car,  was  convicted  by  a magis- 
trate of  the  offence  of  having  intoxicating  liquor  in  a public  place,  contrary 
to  the  provisions  of  sec.  41  of  the  Ontario  Temperance  Act.  It  appeared 
that  certain  parcels  containing  intoxicating  liquor  (the  liquor  in  respect  of 
which  the  offence  was  found)  were  being  carried  by  the  owner  thereof,  or 
his  partner  or  agent,  from  a railway  station,  where  they  lawfully  were,  to  a 
dwelling  house  where  they  lawfully  might  be  (sec.  43),  if  that  were  the  private 
dwelling  house  in  which  the  person  “having”  them  resided.  The  defendant 
was  merely  employed  by  the  other  man  to  take  him  and  the  parcels  to  the 
dwelling  house: — 

Held,  assuming  that  the  defendant  took  part  in  loading  the  parcels  on  his 
car  and  unloading  them  and  carrying  them  into  the  dwelling  house, 
that  that  did  not  make  him  guilty  of  the  offence  of  unlawfully  “having” 
intoxicating  liquor:  it  was  the  man  who  employed  him  who  “had”  them, 
and  alone  had  control  of  them. 

The  magistrate  appeared  to  have  been  under  two  erroneous  impressions: 
(1)  that  having  liquor  in  a public  place  constituted,  alone,  an  offence  under 
sec.  41;  (2)  that  the  parcels  were  in  the  defendant’s  possession — that  he 
“had”  them  within  the  meaning  of  that  section. 

The  conviction  was  quashed. 

No  case  of  aiding  and  abetting  was  made  against  the  defendant:  see  sec.  84  (2) 
of  the  Act,  as  enacted  by  sec.  30  of  the  Ontario  Temperance  Amendment 
Act,  1917,  7 Geo.  V.  ch.  50. 

Motion  to  quash  the  conviction  of  the  defendant  by  a Police 
Magistrate. 


June  22.  The  motion  was  heard  by  Meredith,  C.J.C.P.,  in 
Chambers. 

J.  E.  Lawson , for  the  defendant,  the  applicant. 

F.  P.  Brennan , for  the  magistrate. 
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June  23.  Meredith,  C.J.C.P. : — The  applicant  was  convicted 
of  unlawfully  having  liquor  in  a public  place,  contrary  to  the  pro- 
visions of  sec.  41  of  the  Ontario  Temperance  Act;  but  nothing 
is  said  in  that  section  about  a public  place;  that  which  the  section 
condemns,  in  so  far  as  such  a case  as  this  is  affected  by  it,  is  having 
liquor  “in  any  place  wheresoever,  other  than  the  private  dwelling 
house  in  which  he  resides.”  It  is  immaterial  whether  the  place 
is  a public  or  a private  one;  the  question  is,  whether  the  place 
is  or  is  not  one  where  liquor  might  lawfully  be;  and  no  one  could 
reasonably  contend  that  the  section  in  question  prevents  the 
carriage  of  liquor  from  a place  where  it  lawfully  was  to  a place 
where  it  lawfully  might  be,  even  if  that  were  not  expressly  pro- 
vided for,  as  it  is,  in  sec.  43. 

The  liquor  in  question  was  being  carried  by  the  owner,  or  his 
partner  or  agent,  from  a railway  station,  where  it  lawfully  was, 
to  a dwelling  house,  where  it  lawfully  might  be,  if  that  were  the 
private  dwelling  house  in  which  the  person  “having”  it  resided. 
It  was  the  dwelling  house  of  his  sister,  in  which  he  had  often, 
but  not  always,  resided. 

The  applicant  was  merely  a driver,  for  hire,  of  a motor-car, 
employed  by  the  other  man  to  take  him  to  the  railway  station, 
and,  after  taking  him  there,  employed  to  take  him  and  the  parcels 
in  question  with  him  to  the  dwelling  house  I have  mentioned. 

The  applicant  denies  having  any  knowledge  that  the  parcels 
thus  taken  contained  intoxicating  liquor,  and  denies  having 
in  any  way  handled  them.  But,  assuming  that  he  did  take 
part  in  loading  them  on  his  car  and  in  unloading  them  and  carry- 
ing them  into  the  dwelling  house,  how  does  that  alone  make 
him  guilty  of  the  severely  punishable  offence  of  unlawfully  having 
intoxicating  liquors?  It  was  the  man  who  employed  him  who 
“had”  them,  and  alone  had  control  of  them:  the  driver  did 
not  “have”  either  the  man  or  his  parcels. 

Why  the  man  who  really  “had”  them  was  not  prosecuted, 
why  he  was  merely  a witness  at  the  trial  of  the  applicant,  is 
not  disclosed,  and  is  difficult  to  understand. 

If  his  conduct  were  unlawful,  if  he  were  not  taking  his  parcels 
where  lawfully  they  might  be,  he  should  have  been  prosecuted 
for  “having”  them  in  a place  where  lawfully  they  might  not 
be,  if  not  for  other  more  serious  offence. 
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Whether  one  who  aids  and  abets  another  in  unlawfully  “ hav- 
ing” intoxicating  liquor,  without  himself  “having,”  in  any  manner, 
the  liquor,  is  guilty  of  any  offence,  need  not  be  considered;  because 
no  such  case  was  made  against  the  applicant,  and  no  evidence 
was  adduced  which  would  support  it  if  made:  see  the  Ontario 
Temperance  Amendment  Act,  1917,  7 Geo.  V.  ch.  50,  sec.  30, 
adding  a new  sub-section  to  sec.  84  of  the  original  Act.* 

The  magistrate  seems  to  have  been  under  the  erroneous 
impressions:  that  having  liquor  in  a public  place  constituted, 
alone,  an  offence  under  sec.  41;  and  that,  because  the  parcels 
were  in  the  applicant’s  “for  hire”  motor-car,  they  were  in  his 
possession,  and  he  “had”  them,  within  the  meaning  of  that 
section,  though  in  fact  and  in  law  he  had  no  possession  of  or  power 
over  them — no  more  than  if  they  were  his  fare’s  luggage. 

The  conviction  must  be  quashed  on  this  broad  ground:  it 
is  not  necessary  to  consider  any  of  the  narrower  objections  to 
it. 

*(2)  The  person  actually  selling,  or  otherwise  contravening  any  of  the 
provisions  of  this  Act,  is  for  the  purposes  hereof  styled  “the  actual  offender, ” 
whether  acting  on  behalf  of  himself  or  of  another  or  others,  and  the  actual 
offender  shall  personally  incur  the  penalties  prescribed  by  this  Act,  and  at 
the  prosecutor’s  option  the  actual  offender  shall  be  prosecuted  jointly  with 
or  separately  from  the  occupant,  but  both  of  them  shall  not  be  convicted  of 
the  same  offence,  and  the  conviction  of  one  of  them  shall  be  a bar  to  the 
conviction  of  the  other  of  them  therefor. 
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[APPELLATE  DIVISION.] 

Adamson  v.  Bell  Telephone  Co.  of  Canada. 

Bell  Telephone  Co.  of  Canada  y.  Adamson. 
(Consolidated  Actions). 


Way — Easement — Subdivision  of  Block  of  Land — Lane  Set  apart  for  Use  of 
Buyers  of  Abutting  Lots — Evidence — Effect  of  Conveyance  Reserving  Right 
of  Way — Easement  Appurtenant  to  Land  Owned  by  Grantor — Easement  in 
Gross — Conveyance  not  Executed  by  Grantee— Equitable  Right  of  Grantor — 
Estoppel. 

The  telephone  company  claimed,  as  appurtenant  to  land  acquired  by  it,  a 
right  of  way  over  an  abutting  strip  of  land  10  feet  in  width: — 

Held , upon  the  evidence,  that  Elizabeth  R.,  the  owner  of  the  block  of  land  of 
which  that  acquired  by  the  company  was  a part,  definitely  set  apart  as  a 
way  for  the  use  of  all  the  lots  into  which  she  should  subdivide  her  block, 
and  which  should  abut  upon  it,  a strip  of  land  extending  from  J.  street,  to 
B.  street,  a portion  of  which  was  that  in  question. 

Held,  also,  that  the  effect  of  a certain  conveyance  from  Mary  E.  P.  to  W., 
which  reserved  to  the  grantor  a right  of  way  over  the  10-foot  strip,  was  to 
extend  the  easement  to  which  she  was  entitled  in  respect  of  other  land 
owned  by  her  so  as  to  include  the  strip  in  question,  which  had  been  conveyed 
to  her,  apparently  by  mistake. 

There  is  no  such  thing  as  an  easement  in  gross  in  the  proper  sense  of  the  word; 
but  this  grantor  could  by  a proper  grant  acquire,  as  appurtenant  to  the 
parcel  owned  by  her,  a right  of  way  over  the  strip  in  question. 

The  conveyance  to  W.  was  not  executed  by  him,  and  there  was,  therefore, 
at  law,  no  new  grant  of  the  easement;  but  in  equity  the  grantee  would  not 
be  permitted  to  prevent  the  easement  from  being  enjoyed  by  his  grantor  or 
those  claiming  under  him. 

Miller  v.  Tipling  (1918),  43  O.L.R.  88,  97,  98,  applied. 

May  v.  Belleville,  [1905]  2 Ch.  605,  and  Canada  Cement  Co.  v.  Fitzgerald 
(1916),  53  Can.  S.C.R.  263,  followed. 

Although  the  parcel  in  respect  of  which  the  way  was  reserved  was  not  con- 
tiguous to  the  land  conveyed  to  W.,  the  easement  was  not  to  be  treated  as 
an  easement  in  gross. 

Ackroyd  v.  Smith  (1850),  10  C.B.  164,  explained  and  distinguished. 

Thorpe  v.  Brumfitt  (1873),  L.R.  8 Ch.  650,  referred  to. 

In  any  case,  the  conveyance  to  W.  was  cogent  evidence  of  the  existence  of 
a lane  extending  from  J.  street  to  B.  street;  and,  semble,  W.  and  those  deriv- 
ing title  under  him  were  estopped,  as  between  them  and  subsequent  pur- 
chasers of  lots  in  the  block,  from  denying  the  fact  of  the  existence  of  the 
lane  and  their  right  to  use  it. 


The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Meredith,  C.J.O.: — 

Appeals  by  the  plaintiff  in  the  first  action  and  the  defendant 
in  the  second  from  the  judgment  of  the  County  Court  of  the 
County  of  Simcoe,  dated  the  15th  January,  1920,  after  the  trial 
without  a jury  on  the  18th  October,  1919.  The  question  for 
decision  is  as  to  the  right  of  way  of  the  respondent  over  a strip 
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of  land  10  feet  wide  and  37  feet  in  length,  being  the  southerly 
10  feet  of  the  westerly  37  feet  of  the  north  half  of  lot  No.  16 
on  the  east  side  of  John  street — now  Maple  avenue — in  the  town 
of  Barrie,  according  to  registered  plan  No.  115.  The  judgment 
of  the  County  Court  declared  that  the  respondent  was  entitled 
to  the  right  of  way  which  it  claimed. 

Elizabeth  Ross  (the  mother  of  the  appellant  in  the  first  action) 
was  the  owner  of  a block  of  land  bounded  on  the  west  by  John 
street,  on  the  north  by  Elizabeth  street,  on  the  east  by  Bayfield 
street,  and  on  the  south  by  the  lands  of  G.  Lount,  Esq.  This 
block  consisted  of  lots  Nos.  16  and  17  on  the  east  side  of  John 
street  and  lots  Nos.  10  and  11  on  the  west  side  of  Bayfield  street. 

On  the  9th  December,  1903,  Elizabeth  Ross  conveyed  to  Mary 
Elizabeth  Perkins  the  westerly  37  feet  of  the  north  half  of  lot 
No.  16  and  the  westerly  37  feet  of  lot  No.  17,  and  the  appellant 
in  the  second  action  derived  his  title  by  various  mesne  conveyances 
from  the  grantee  in  this  conveyance  (registry  No.  7908). 

The  right  of  way  which  the  respondent  claims  as  appurtenant 
to  the  land  owned  by  it,  which  consists  of  a part  of  the  block 
owned  by  Elizabeth  Ross  lying  to  the  east  of  and  separated  by 
lots  owned  by  other  persons  from  the  37  feet  conveyed  to  Mary 
Elizabeth  Perkins,  is  a right  of  way  over  a strip  of  land  10  feet  in 
width  extending  from  John  street  to  Bayfield  street  and  forming 
the  southerly  10  feet  of  the  north  halves  of  lots  Nos.  16  and  11. 

The  respondent’s  right  to  the  way  over  the  10-foot  strip  from 
Bayfield  street  to  the  37  feet  is  not  disputed,  but  the  contention 
of  the  appellants  is  that  it  ends  there,  and  that  the  southerly  10 
feet  of  the  37  feet  are  not  burdened  with  any  right  of  way  over 
them. 

February  2 and  3.  The  appeals  were  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

E.  D.  Armour,  K.C.,  for  the  appellants,  said  that  on  the  9th 
December,  1903,  by  instrument  No.  7908,  Elizabeth  Ross  conveyed 
to  Mary  Elizabeth  Perkins  the  west  37  feet  of  the  north  half  of  lot 
16,  including  the  lane  part.  There  was  no  reservation  of  a right 
of  way,  but  the  deed  was  absolute.  This  was  the  deed  upon  which 
the  appellants  relied.  On  the  4th  October,  1906,  by  instrument 
9409,  Mary  Elizabeth  Perkins  became  the  owner  of  another  portion 
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of  the  block  abutting  on  the  lane,  with  a right  of  way  over  a portion 
of  the  lane.  In  1908,  by  instrument  10197,  Mary  Elizabeth  Perkins 
conveyed  to  Wice  the  west  37  feet,  reserving  a right  of  way  over  the 
lane  part  of  it.  Mary  Elizabeth  Perkins  conveyed  her  parcel 
abutting  on  the  lane  to  the  respondent  with  a right  of  way  over 
the  whole  lane.  The  right  of  way  reserved  in  instrument  10197 
could  not  thus  become  appurtenant  to  the  land  described  in 
instrument  9409,  now  the  property  of  the  respondent:  McClellan 
v.  Powassan  Lumber  Co . (1907-9),  15  O.L.R.  67,  17  O.L.R.  32, 
42  Can.  S.C.R.  249.  The  right  of  way  reserved  in  instrument 
10197  was  an  easement  in  gross,  merely  a personal  license,  which 
died  with  the  person,  and  was  not  assignable:  Ackroyd  v.  Smith 
(1850),  10  C.B.  164.  Besides,  it  was  never  signed  by  the  grantee. 
There  was  no  evidence  of  a preconceived  notion  in  the  mind  of 
Elizabeth  Ross  to  divide  the  whole  block  with  a common  lane  at 
the  rear.  There  was  nothing  to  indicate  to  the  appellants  that 
there  was  such  a scheme. 

A.  W.  Anglin,  K.C.,  and  IF.  A.  Boys,  K.C.,  for  the  respondent, 
denied  that  the  right  of  way  reserved  by  Mary  Elizabeth  Perkins 
over  the  lane  part  of  the  west  37  feet  was  an  easement  in  gross. 
They  contended  that  it  became  appurtenant  to  her  other  parcel. 
The  question  whether  a thing  is  appurtenant  or  not  is  a question 
of  fact,  and  not  of  conveyancing.  Then,  coming  to  a conveyance 
which  Wice  made  in  1914  of  the  37  feet,  Wice  made  this  subject 
to  all  registered  rights  of  way.  That  meant  not  only  all  legal  rights 
of  way,  but  all  rights  of  way  that  were  registered,  whether  rightly 
so  or  not:  May  v.  Belleville,  [1905]  2 Ch.  605,  at  p.  613.  As  to  the 
grantee  not  signing,  there  were  thousands  of  rights  of  way  granted 
where  the  grantee  did  not  sign.  Where  a person  named  in  a deed 
takes  advantage  of  it,  he  must  give  effect  to  the  reservation: 
Miller  v.  Tilling  (1918),  43  O.L.R.  88,  43  D.L.R.  469.  The  fact 
that  all  other  conveyances  of  lots  in  the  block  made  by  Elizabeth 
Ross  contained  parts  of  rights  of  way  over  the  whole  lane  shewed 
that  she  had  in  mind  a scheme  of  giving  common  use  of  the  lane 
to  all  the  lots,  and  that  it  must  have  been  through  some  mistake 
that  this  was  not  done  in  instrument  7908.  If  rectification  were 
now  the  proper  remedy,  it  should  be  granted.  It  was  pointed 
out  in  Thorpe  v.  Brumfitt  (1873),  L.R.  8 Ch.  650,  that  the  decision 
in  Ackroyd  v.  Smith  had  been  misapprehended. 
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Armour,  K.C.,  in  reply,  cited  the  reference  to  Thorpe  v. 
Brumfitt  in  Gale  on  Easements,  9th  ed.,  p.  18. 

June  25,  1920.  Meredith,  C.J.O.  (after  setting  out  the  facts 
as  above): — It  is  clear,  I think,  that  the  intention  of  Elizabeth 
Ross  was  to  subdivide  her  block  of  land  into  lots,  and  that  there 
should  be  a lane  10  feet  wide  extending  from  John  street  to  Bayfield 
street  for  the  use  of  the  lots  which  she  intended  should  abut  upon 
it. 

The  first  two  conveyances  made  by  her  (registry  Nos.  3325  and 
3326)  were  made  on  the  20th  October,  1887 — one  of  them  to  her 
daughter,  Martha  Elizabeth  Ross,  and  the  other  to  Robert  A. 
Ross.  The  parcel  conveyed  to  the  daughter  consisted  of  part  of 
lots  Nos.  10  and  11,  having  a frontage  of  18  feet  7 inches  on 
Elizabeth  street  and  a depth  of  89  feet  more  or  less,  extending,  as  the 
conveyance  states,  “to  the  north  side  of  a right  of  w~ay  running 
across  said  lot  11,”  with  a right  of  way  over  what  is  described  as 
“a  certain  right  of  way  10  feet  wide  also  with  free  ingress  . 
into  along  and  upon  and  out  of  a certain  right  of  way  over  and 
upon  the  southerly  10  feet  of  the  north  half  of  lot  11  on  the  west 
side  of  Bayfield  street  and  the  southerly  10  feet  of  the  north  half 
of  lot  16  on  the  east  side  of  John  street,  Edgar’s  plan;”  and  the 
parcel  conveyed  to  Robert  A.  Ross  consisted  of  part  of  lots  Nos. 
10  and  11,  having  a frontage  of  34  feet  on  Elizabeth  street  and  a 
depth  of  89  feet  more  or  less,  extending,  as  the  conveyance  states, 
“to  the  north  side  of  a right  of  way  running  across  said  lot  11,” 
with  a right  of  way  described  in  the  same  words  as  the  right  of  way 
granted  to  the  daughter  is  described.  Both  of  these  conveyances 
were  registered  on  the  15th  December,  1887. 

Another  conveyance  was  made  by  Elizabeth  Ross  on  the 
11th  February,  1890.  It  was  made  to  Mary  Anne  Ross,  and 
conveyed  part  of  No.  11,  commencing  at  the  south-east  angle 
of  it,  having  a frontage  of  33  feet  on  Bayfield  street  and  a depth 
of  72  feet.  This  parcel  lies  south  of  the  10-foot  strip,  and  it^ 
northerly  limit  is  the  southerly  limit  of  the  strip. 

The  next  conveyance  in  the  order  of  time  is  the  conveyance  to 
Mary  Elizabeth  Perkins  to  which  reference  has  been  made. 

The  proper  conclusion  is,  in  my  opinion,  that  Elizabeth  Ross 
definitely  set  apart  as  a right  of  way  for  the  use  of  all  the  lots 
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into  which  she  should  subdivide  her  block,  and  which  should  abut 
upon  it,  the  strip  of  land  10  feet  wide  extending  from  John  street 
to  Elizabeth  street,  which  formed  the  southerly  10  feet  of  the 
north  halves  of  lots  Nos.  11  and  16. 

It  is  clear  that  she  so  treated  it  in  the  conveyances  of  the 
20th  October,  1887,  and  granted  to  the  grantees  in  them  rights 
of  way  over  the  strip.  After  doing  this,  it  was  not  competent 
for  her  to  derogate  from  the  grant  she  had  made;  and,  the  con- 
veyances being  registered,  her  grantee,  Mary  Elizabeth  Perkins, 
and  those  deriving  title  under  her  can  stand  in  no  better  position 
that  that  occupied  by  Elizabeth  Ross.  Elizabeth  Ross  also 
granted  rights  of  way  in  similar  terms  in  her  conveyances  of  all 
the  other  lots  in  the  block. 

It  was,  doubtless,  owing  to  a mistake  or  misapprehension  on 
the  part  of  the  convej^ancer  who  prepared  the  conveyance  to  Mary 
Elizabeth  Perkins  that  the  10-foot  right  of  way  was  not  made  the 
southerly  boundary  of  the  37  feet  conveyed  to  her. 

It  is  evident  that  Elizabeth  Ross  was  not  aware  of  the  mistake 
that  had  been  made,  because,  on  the  18th  March,  1905,  she 
conveyed  (registry  No.  8402)  to  Marion  Eleanor  Perkins  another 
part  of  the  block,  having  a frontage  of  15  feet  4 inches  on  Elizabeth 
street,  and  extending  to  the  right  of  way,  with  a right  of  way  over 
the  southerly  10  feet  of  lots  Nos.  11  and  16,  described  in  the 
same  terms  as  the  rights  of  way  granted  by  the  conveyances  of  the 
20th  October,  1887,  are  described  in  them. 

Again,  on  the  26th  April,  1905,  Elizabeth  Ross  conveyed 
(registry  No.  8507)  to  Martha  Elizabeth  Ross  part  of  the  block, 
having  a frontage  of  95  feet  on  Elizabeth  street  and  described  as 
extending  southerly  89  feet  more  or  less  to  'the  north  side  of  a lane 
or  right  of  way  running  across  said  lots  Nos.  11  on  the  west 
side  of  Bayfield  street  and  16  on  the  east  side  of  John  street 
aforesaid,  and  also  all  that  part  of  lot  No.  11  not  theretofore 
sold  and  conveyed  by  the  grantor.  This  conveyance  also  contains 
a grant  of  a right  of  way  over  the  10-foot  strip,  expressed  in  sub- 
stantially the  same  terms  as  the  grants  made  by  the  conveyances 
of  the  20th  October,  1887. 

Martha  Elizabeth  Ross,  on  the  4th  October,  1906,  by  registry 
No.  9409,  conveyed  to  Mary  Elizabeth  Perkins  all  that  part  of  lot 
No.  11  conveyed  by  Elizabeth  Ross  to  the  grantor  by  registry 
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No.  8507,  and  Mary  Elizabeth  Perkins  (then  Bridgeland),  on 
the  16th  August,  1909,  conveyed  it  by  the  same  description,  by 
registry  No.  1099,  to  Marion  Eleanor  Perkins. 

By  these  deeds  there  was  conveyed  the  parcel  described  in 
registry  No.  12692  and  another  parcel  lying  to  the  east  of  it  and 
abutting  on  the  lane  and  the  soil  and  freehold  in  that  part  of  the 
10-foot  strip  which  formed  part  of  lot  No.  11,  subject  to  the 
rights  over  it  which  had  been  granted.  There  are  two  other 
convej^ances,  both  dated  the  27th  January,  1905,  which  appear 
upon  the  abstract  of  title,  both  from  Elizabeth  Ross  to  Mary 
Anne  Ross.  These  conveyances  were  not  put  in  evidence;  but, 
according  to  a solicitor’s  abstract  which  I find  among  the  papers, 
they  were  conveyances  of  parts  of  lots  Nos.  10  and  11,  and 
contain  grants  of  the  use  of  “a  certain  lane  or  right  of  way  over 
and  upon  the  southerly  10  feet  of  the  north  half  of  said  lot  No. 
10,  and  the  southerly  10  feet  of  the  north  half  of  lot  No.  16.” 

On  the  11th  March,  1908,  Elizabeth  Ross  conveyed  to  Mary, 
Anne  Ross  the  southerly  10  feet  of  the  north  halves  of  lots  Nos. 
11  and  16,  “ otherwise  known  as  the  lane,  subject  however  to  and 
excepting  all  the  rights  and  privileges  heretofore  granted  by  the 
said  party  of  the  first  part  unto  Martha  E.  Ross,  Robert  A.  Ross, 
Marion  E.  Perkins,  and  the  said  Martha  E.  Ross,  by  instruments 
registered  in  the  registry  office  as  Nos.  3325,  3326,  8402,  and 
8507  of  the  said  town  of  Bariie.” 

The  land  owned  by  the  respondent  is  part  of  the  parcel  con- 
veyed by  Elizabeth  Ross  to  Martha  Elizabeth  Ross  by  the  con- 
veyance of  the  26th  April,  1905,  registry  No.  8507;  the  chain 
of  title  being  Martha  Elizabeth  Ross  to  Harry  D.  Jamieson, 
25th  May,  1913,  registry  No.  12694,  and  Harry  D.  Jamieson  to  the 
respondent,  28th  May,  1913,  registry  No.  12695.  The  appellant 
Mary  A.  Adamson  herself  conveyed  to  Marion  Eleanor  Perkins,  by 
registry  No.  12692,  a part  of  lot  11,  23  feet  square,  situate  at  the 
north-west  corner  of  the  lot,  and  included  in  the  conveyance  a 
grant  of  a right  of  way  in  the  same  terms  as  were  used  to  describe 
it  in  the  conveyances  of  the  20th  October,  1887. 

I turn  now  to  the  chain  of  title  of  the  westerly  37  feet.  On 
the  1st  January,  1908,  Mary  Elizabeth  Perkins  conveyed  to 
Alfred  B.  Wice,  by  registry  No.  10197,  the  land  described  in 
registry  No.  7908,  “excepting  and  reserving  unto  the  grantor  her 
heirs  and  assigns  full  right  and  liberty  at  all  times  hereafter  in 
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common  with  all  other  persons  who  may  hereafter  have  the  like 
right  to  use  the  lane  10  feet  in  width  being  the  south  10  feet  of  the 
north  half  of  said  lot  16  for  all  necessary  purposes  either  with  or 
without  cattle  or  other  animals,  carts,  waggons,  carriages,  and 
other  vehicles.” 

This  was  a clumsy  effort  to  rectify  the  error  that  had  been 
made  by  including  the  part  of  the  37  feet  occupied  by  the  lane  in 
the  conveyance  of  the  9th  December,  1903,  and  to  secure  the  right 
of  way  to  the  grantor  to  the  other  parcel  which  she  owned — 
the  parcels  conveyed  to  her  on  the  4th  October,  1906,  by  registry 
No.  9409. 

Wice,  on  the  15th  July,  1914,  conveyed  to  William  C. 
Thompson,  by  registry  No.  13220,  the  37  feet,  “ subject  however 
to  all  registered  rights  of  way  over  the  southerly  10  feet  of  said  north 
half  of  said  lot  No.  16  together  with  all  rights  of  way  (if  any)  to 
which  the  grantor  is  entitled  over  the  lane  extending  easterly  to 
Bayfield  street  from  the  said  south  10  feet  of  the  said  lot  No.  11.” 

Thompson  conveyed  to  the  appellant  Adamson  (the  plaintiff  in 
the  first  action),  on  the  23rd  August,  1916,  by  registry  No.  14265, 
by  the  same  description  as  that  contained  in  registry  No.  13220. 

Adamson  subsequently  conveyed  to  William  John  Lang,  by 
registry  No.  14496,  dated  the  25th  April,  1917,  the  southerly  10 
feet  of  the  37  feet;  and  Lang,  on  the  14th  August,  1917,  conveyed 
it  to  Joseph  Levinsky,  by  registry  No.  14709.  The  appellant 
Mary  A.  Adamson  had  in  the  meantime  executed  a conveyance 
to  Lang  by  registry  No.  14530,  dated  the  10th  May,  1917,  of  the 
parcel  conveyed  to  him  by  her  husband,  in  which  it  is  recited  that 
she  is  “the  owner  of  certain  portions  of  lot  16  hereinafter  men- 
tioned and  is  entitled  to  a right  of  way  over  the  lands  and  premises 
hereinafter  particularly  described,  and  . . . the  party  of  the 

second  part  has  recently  purchased  the  lands  and  premises  here- 
inafter particularly  described  together  with  other  lands  and  has 
requested  the  party  of  the  first  part  to  release  to  him  the  party  of 
the  second  part  all  the  rights  of  way  she  the  party  of  the  first 
part  may  claim  in  respect  to  other  lands  and  premises  hereinafter 
particularly  described.” 

Levinsky  on  the  7th  January,  1918,  by  registry  No.  14964,,  in 
consideration  of  one  dollar,  conveyed  to  the  appellant  William 
Adamson  the  southerly  20  feet  of  the  37  feet,  “with  all  the  rights 
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granted  to  William  John  Lang  according  to  registered  instrument 
No.  14530  by  Mary  A.  Adamson  being  all  the  rights  of  way  she 
had  or  claimed  to  have  in  respect  to”  the  southerly  10  feet  of  the 
37  feet. 

The  reference  to  the  right  of  way  to  other  lands  of  Mrs. 
Adamson  is  to  the  fact  that  she  had  acquired  the  parcel  conveyed 
by , Elizabeth  Ross  to  Martha  Elizabeth  Ross  by  registry  No. 
3325,  and  in  the  conveyance  it  had  been  described  as  it  was 
described  in  the  conveyance  to  Martha  Elizabeth  Ross;  and  as 
I have  stated  in  referring  to  that  conveyance. 

The  conclusion  to  which  I have  come,  on  the  facts  as  before 
stated,  is  sufficient  to  support  the  judgment  from  which  the 
appeals  are  brought ; but  it  may  also,  in  my  opinion,  be  supported 
on  the  ground  that  the  effect  of  the  conveyance  from  Mary 
Elizabeth  Perkins  to  Alfred  B.  Wice  (registry  No.  10197)  was  to 
extend  the  easement  to  which  she  was  undoubtedly  entitled  in 
respect  of  the  other  land  then  owned  by  her  so  as  to  include  the 
southerly  10  feet  of  the  37  feet  which  had  been  conveyed  to  her  by 
registry  No.  7908. 

There  is  no  case  which  requires  us  to  hold  that  Mary  Elizabeth 
Perkins  could  not  by  a proper  grant  acquire,  as  appurtenant  to 
the  parcel  owned  by  her  described  in  registry  No.  8507,  a right  of 
way  over  the  southerly  10  feet  of  the  37  feet,  and  none  of  the 
cases  cited  by  Mr.  Armour  go  that  far. 

It  is  doubtless  the  law  that  there  is  no  such  thing  as  an  ease- 
ment in  gross  in  the  proper  sense  of  the  word,  and  that  the  grantee 
of  an  easement  must  at  the  time  of  the  creation  of  it  have  an 
estate  in  the  tenement  to  which  the  easement  is  to  be  appurtenant. 
That  requirement  is  satisfied  in  the  case  at  bar,  because,  as  I have 
said,  Mary  Elizabeth  Perkins  was  the  owner  of  the  land  to  which 
the  easement  was  to  be  appurtenant. 

The  law  is  that,  as  my  brother  Riddell  said  in  Miller  v.  Tilling, 
43  O.L.R.  88,  97,  98  (43  D.L.R.  469,  477,  478),  “properly  speaking, 
there  can  be  no  easement  the  subject-matter  of  an  exception;” 
but,  as  he  points  out,  “where  the  instrument  purports  to  reserve  an 
easement  ...  in  favour  of  the  owner  of  the  dominant 
tenement,  the  true  effect  is  to  create  an  easement  in  favour  of  the 
latter  by  a new  grant  of  the  right  to  the  grantor  of  the  servient 
tenement  by  the  grantee.” 
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It  was  contended  by  Mr.  Armour  that  this  law  does  not  apply, 
because  the  conveyance  to  Wice  was  not  executed  by  him,  and 
therefore  there  could  be  no  new  grant  of  the  easement.  That 
would  no  doubt  be  so  at  law;  but  it  is  clear  that  in  equity  it  would 
not,  and  that  in  equity  the  grantee  would  not  be  permitted  to 
prevent  the  easement  from  being  enjoyed  by  his  grantor  or  those 
claiming  under  him:  see  May  v.  Belleville,  [1905]  2 Ch.  605,  and 
Canada  Cement  Co.  v.  Fitzgerald  (1916),  53  Can.  S.C.R.  263,  29 
D.L.R.  703. 

It  was  further  contended  by  Mr.  Armour  that,  inasmuch  as  the 
parcel  in  respect  of  which  the  way  was  reserved  was  not  con- 
tiguous to  the  land  conveyed  to  Wice,  the  easement  must  be 
treated  as  an  easement  in  gross,  and  for  that  proposition  he  cited 
Ackroyd  v.  Smith,  10  C.B.  164. 

That  case  has,  in  my  opinion,  no  application.  It  was  pointed 
out  in  Thorpe  v.  Brumfitt,  L.R.  8 Ch.  650,  657,  that  the  case 
had  been  misapprehended,  and  that  the  opinion  expressed  that 
the  right  of  way  in  question  there  was  in  gross  was  not  necessary 
to  the  decision,  and  that  the  purposes  for  which  the  right  of  way 
was  granted  “were  to  a great  extent  unconnected  with  the  use  of 
the  close  to  which  that  right  was  claimed  as  appurtenant.” 

In  the  case  at  bar,  as  I have  said,  Wice’s  grantor  had,  as 
appurtenant  to  her  other  parcel  owned  by  her,  if  not  a right  of 
way  over  the  lane  from  John  street  to  Bayfield  street,  a right  of 
way  over  the  whole  of  it  except  the  westerly  37  feet,  and  the  law 
is  not  so  absurd  as  to  make  it  necessary  to  hold  that  she  could  not 
acquire  a right  of  way  appurtenant  to  that  other  parcel  over  the 
37  feet. 

In  any  case,  the  conveyance  to  Wice  is  cogent  evidence  of  the 
existence  of  a lane  extending  from  Bayfield  street  to  John  street, 
and  I am  inclined  to  think  that  Wice  and  those  deriving  title  under 
him  are  estopped,  as  between  them  and  subsequent  purchasers 
of  lots  in  the  block,  from  denying  the  fact  of  the  existence  of  the 
lane  and  their  right  to  use  it. 

Exhibit  No.  1 is  a plan  which  shews  the  subdivisions  of  the 
block,  and  reference  to  it  will  enable  what  I have  said  to  be  better 
understood. 
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I would,  for  these  reasons,  affirm  the  judgment  and  dismiss 

both  appeals  with  costs. 

Meredith,  C.J.O. 


Maclaren  and  Hodgins,  JJ.A.,  agreed  with  Meredith, 
C.J.O. 

Magee,,  J.A.,  agreed  in  the  result. 

Appeals  dismissed. 

1920 

[APPELLATE  DIVISION.] 

July  25. 

De  Vault  y.  Robinson. 

Limitation  of  Actions — Dispute  as  to  Ownership  of  Strip  of  Land  between 
Houses  on  Adjoining  Lots — Paper-title — Adverse  Possession — Evidence — 
Enclosure  — Absence  of  Gate  — Roof  of  House  Projecting  over  Strip 
— Easement. 

The  paper-title  to  a strip  of  land,  enclosed  or  partly  enclosed  by  the  defendant 
with  his  own  land,  was  in  the  plaintiff,  whose  land  adjoined  that  of  the 
defendant,  both  lots  abutting  upon  a city  street: — 

Held,  that,  although  the  defendant’s  land  was  not  completely  enclosed  by 
the  erection  of  a gate  at  the  street-end  of  the  alleyway  between  the  houses 
of  the  parties,  yet  the  defendant  had  the  open,  notorious,  exclusive,  and 
adverse  possession  necessary  to  acquiring  a title  by  possession. 

Davis  v.  Henderson  (1869),  29  U.C.R.  344,  and  Jackson  v.  Gumming  (1917), 
12  O.W.N.  279,  followed. 

The  fact  that  the  roof  or  eaves  of  the  plaintiff’s  house  projected  over  a small 
part  of  the  land  in  dispute  was  not  sufficient  to  prevent  the  statute  running 
in  the  defendant’s  favour:  the  maintenance  of  the  projecting  roof  served 
only  to  retain  in  the  owner  of  the  paper-title  an  easement  to  continue  the 
projection. 

Rooney  v.  Petry  (1910),  22  O.L.R.  101,  approved. 

Judgment  of  the  County  Court  of  the  County  of  Hastings,  dismissing  an 
action  for  trespass,  affirmed,  with  a declaration,  if  the  plaintiff  desired  it, 
that  the  judgment  was  without  prejudice  to  any  easement  or  easements 
which  the  plaintiff  might  have  acquired  or  retained  over  the  land,  in  respect 
to  the  roof  and  eaves. 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  Hastings  dismissing  an  action  brought  in 
that  Court. 

The  facts  are  set  out  in  the  reasons  for  judgment  of  the  learned 
County  Court  Judge,  as  follows: — 

This  is  an  action  for  a declaration  that  the  plaintiff  is  owner  in 
fee  simple  of  the  west  half  of  lot  32  on  the  north  side  of  Bridge 
street,  in  the  city  of  Belleville,  and  for  an  injunction  restraining 
the  defendant  from  trespassing  thereon. 
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The  defendant,  who  owns  the  lot  adjoining  the  lot  claimed  by 
the  plaintiff,  claims  to  have  been  in  quiet,  peaceable,  and  continu- 
ous possession  of  a portion  of  the  lot  claimed  by  the  plaintiff,  and 
sets  up  his  right  to  the  same  by  adverse  possession. 

There  were  several  witnesses  called  by  the  defendant  to 
establish  possession  by  himself  and  his  predecessors  of  these  few 
feet  of  land,  and  there  can  be  no  question,  I think,  but  that  every 
one  of  the  witnesses  is  speaking  the  truth  so  far  as  the  facts  are 
concerned.  I wish  to  refer  to  one  of  those  witnesses  in  particular, 
Robert  Oliphant.  He  was  living  in  the  building  now  occupied  by 
the  plaintiff  33  years  ago,  and  he  says  that  at  that  time  there  was 
a line-fence  between  these  two  lots  running  from  Bridge  street 
to  a post  at  the  rear  end  of  the  lot  at  the  brick  barn,  a part  of  the 
hotel  property;  that,  while  he  was  still  living  in  the  building,  it 
was  cut  in  two,  and  a portion  of  it  moved  westward  to  this  line- 
fence,  the  front  of  the  building  being  on  Bridge  street;  that  that 
portion  of  the  fence  from  Bridge  street  to  the  rear  of  the  house  was 
then  taken  away,  as  the  side  of  the  house  served  the  same  purpose 
as  the  fence  originally  had;  and  that  the  fence  remained  the  same 
from  the  rear  of  the  house  to  the  rear  of  the  lot.  I take  it,  from  the 
evidence  of  some  of  the  witnesses,  that  a barn  was  erected  on  the 
rear  of  the  defendant’s  lot  up  nearly  against  this  fence,  and  that 
subsequently  the  fence  was  taken  away  along  the  side  of  this  barn, 
the  barn  operating  as  a fence  at  the  rear  of  the  lot,  just  as  the  house 
operated  as  a fence  at  the  front  of  the  lot.  The  barn  may  have 
been  a few  inches  in  from  the  fence,  but  in  any  event  the  fence 
was  attached  to  the  corner  of  the  barn.  This  line-fence  remained 
in  this  condition  down  until  some  time  after  the  plaintiff  bought 
his  property,  which  was  on  the  17th  December,  1915. 

There  was  apparently  no  attempt  on  the  part  of  any  of  the 
owners  previous  to  the  plaintiff  to  exercise  any  rights  of  ownership 
over  these  few  feet,  but  it  was  accepted  from  owner  to  owner  that 
the  fence,  as  it  had  stood  for  so  many  years,  marked  the  true  line 
between  these  two  properties. 

Some  time  in  the  month  of  August  or  September,  1918,  the 
plaintiff  exercised  his  first  act  of  ownership  over  these  few  feet  of 
land  by  erecting  a cement  wall  or  foundation  upon  this  land.  The 
defendant  removed  that,  and  the  result  of  this  difference  of  opinion 
as  to  the  ownership  of  these  few  feet  was  the  bringing  of  this  action 
on  the  23rd  April,  1919. 
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It  seems  clear  from  the  evidence  of  Fraser  Aylesworth,  O.L.S., 
that  at  the  front  of  the  lot  the  land  which  was  enclosed  by  this  old 
line-fence  included  7 feet  5 inches  of  the  lot  which  passed  to  the 
plaintiff  by  his  deed,  and  on  the  rear  of  the  lot  it  includes  9 feet 
4 inches.  At  the  front  of  the  lot  the  7 feet  5 inches  is  made  up  of 
4 feet  5 inches  of  an  alleyway  and  3 feet  into  Robinson’s  house. 

The  question,  therefore,  for  me  to  determine  is,  wThether  the 
plaintiff  is  entitled  to  his  land  as  shewn  by  his  deed,  or  whether  the 
defendant  is  entitled  to  these  few  feet  which  his  land  encroaches 
upon  the  plaintiff,  by  reason  of  adverse  possession. 

Mr.  Porter,  counsel  for  the  plaintiff,  argued  that  there  was  an 
easement,  if  anything,  in  connection  with  this  matter,  and  there- 
fore there  must  be  an  adverse  possession  for  20  years,  but  I cannot 
find  on  the  evidence  that  there  was  any  question  of  easement,  so 
far  as  these  few  feet  of  land  are  concerned.  As  I understand  the 
evidence,  there  was  a right  of  way  on  the  part  of  the  defendant 
and  his  predecessors  over  a portion  of  the  lot  now  owned  and  occu- 
pied by  the  plaintiff  and  his  predecessors,  but  the  way  was  east 
of  the  fence  which  marked  the  boundary-line  between  these  prop- 
erties, as  I have  said,  and  it  was  closed  up  by  the  moving  of  the 
house  now  occupied  by  the  plaintiff  to  the  west  as  far  as  the  old 
line-fence.  The  4 feet  5 inches  of  an  alleyway  now  between  the 
two  houses  has  for  33  years  at  least  been  enclosed  as  a part  of  the 
property  occupied  by  the  defendant  and  his  predecessors,  aside 
from  any  question  of  easement  or  right  of  way.  I think,  therefore, 
I am  only  concerned  to  find  whether  the  defendant  has  had  such 
adverse  possession  for  10  years  as  will  prevent  the  plaintiff  from 
recovering  these  few  feet  of  land. 

I will  consider  it  first  from  the  standpoint  of  the  defendant’s 
paper-title.  The  defendant  was  tenant  of  the  property  he  now 
occupies  on  the  16th  January,  1899,  as  is  evidenced  by  a rent- 
receipt  which  he  produces.  He  was  renting  from  Con  McGuire, 
and  apparently  Con  McGuire  had  a paper-title  to  the  east  half 
of  lot  31,  which,  according  to  the  Aylesworth  survey,  did  not 
include  the  small  strip  of  land  in  question,  but  which  w^as  used  and 
occupied  by  Robinson, : the  tenant,  according  to  the  line-fence. 
He  remained  tenant  in  this  way  until  the  27th  May,  1905,  when  the 
then  owner,  H.  C.  Fowler,  entered  into  an  agreement  of  sale  to 
the  present  defendant  of  the  east  half  of  lot  No.  31,  Robinson 
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continuing  to  use  and  occupy  the  land  enclosed  by  the  fences  as 
heretofore  stated;  and  subsequently,  on  the  6th  March,  1907, 
Fowler  conveyed  to  Robinson,  by  deed  in  fee  simple,  the  east  half 
of  lot  31,  and  Robinson  continued  to  use  and  occupy  the  land 
enclosed  by  the  fences  as  theretofore. 

It  seems  clear,  therefore,  that,  if  the  defendant’s  paper-title 
carried  with  it  the  right  to  possession  of  the  strip  of  land  in  question, 
he  had  been  in  possession  of  it  under  the  agreement  for  sale  and 
conveyance  for  a period  of  about  13  years  before  the  plaintiff 
exercised  any  rights  of  ownership  in  the  land.  In  any  event,  from 
the  date  of  his  conveyance,  the  6th  March,  1907,  he  was  in  pos- 
session for  over  10  years  before  the  plaintiff  built  his  cement  wall. 
Further  than  this,  if  the  paper-title  is  to  be  carried  back  through 
the  defendant’s  predecessors,  they  have  from  owner  to  owner  been 
in  possession  of  this  strip  of  land  for  some  30  odd  years,  and  it  was 
clearly  such  adverse  possession  as  would  bar  the  plaintiff.  Mr. 
Porter,  for  the  plaintiff,  however,  contends  that  the  paper-title 
never  carried  with  it  this  strip  of  land  in  question,  because  the 
paper-title  always  described  the  property  passing  as  the  east  half 
of  lot  31,  while,  according  to  Ayles worth’s  survey,  this  strip  of 
land  is  a part  of  the  west  half  of  lot  32,  the  paper-title  to  which  is 
held  by  the  plaintiff.  If  that  be  true,  then  neither  the  defendant 
nor  his  predecessors  held  this  strip  of  land  by  reason  of  their  paper- 
title,  but  they  held  it,  occupied  it,  and  used  it,  clearly  enclosed 
with  their  paper-title  lot,  for  a period  dating  back  over  30  years. 

I find  in  the  1st  volume  of  the  Am.  and  Eng.  Encyc.  of  Law, 
2nd  ed.,  p.  790,  in  the  notes:  “Ignorance  of  Adverse  Rights.  . . . 

It  is  held  that  the  fact  that  one  in  exclusive  possession  under  a 
claim  of  title  does  not  suppose  that  he  is  interfering  with  any- 
body’s rights  does  not  defeat  his  right  to  claim  by  adverse  posses- 
sion.” Also,  under  the  title  “Animus  Furandi  not  Essential ,” 
I find  this : “ Cases  may  arise  where  a man  may  be  under  a mistake 
as  to  the  true  extent  of  his  domain,  yet  if  he  intentionally  claims 
title  to  all  of  which  he  has  possession,  his  neighbours  may  be  barred 
by  lapse  of  time  from  asserting  their  rights.”  Then  on  p.  791: 
“Taking  Possession  by  Mistake  of  Lot  Adjoining  that  Named  in 
Deed:  Where  a party  received  a deed  to  a lot  of  land,  but  took 
possession  of  an  adjoining  lot  by  mistake  and  claimed  it  as  his 
own,  a possession  continued  by  him  and  his  successors  for  more 
than  20  years  was  held  to  have  ripened  into  a title.” 
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Then  the  question  arises  whether  the  defendant  can  take 
advantage  of  the  possession  of  his  predecessors,  under  these  circum- 
stances, to  carry  his  possession  back  that  length  of  time.  That 
would  depend,  I presume,  upon  whether  any  one  of  the  persons  in 
possession  of  this  land  previous  to  this  defendant  had  been  in 
adverse  possession  for  10  years,  in  order  to  bar  the  right  of  the 
owner  of  the  adjoining  lot  to  recover  this  strip  of  land.  If  so, 
then  the  right  would  pass  to  that  person’s  successors,  if  they  were 
immediate  successors,  and  it  seems  clear  that  the  successors  in  this 
case  were  immediate  successors,  as  they  all  presumed  they  were 
taking  possession  of  this  land  by  virtue  of  the  paper-title. 

I have  not  carefully  considered  this  question,  although  I am 
inclined  to  think  that  some  of  the  defendant’s  predecessors  were  in 
adverse  possession  for  more  than  10  years,  but  it  does  not  seem  to 
be  necessary  to  settle  that  question,  because,  if  the  defendant  did 
not  hold  this  strip  of  land  by  reason  of  his  paper-title,  as  argued 
by  Mr.  Porter,  then  he  must  have  held  it  as  a trespasser,  and  in 
that  sense  he  was  in  possession  of  this  strip  of  land  himself  person- 
ally from  the  time  he  first  became  tenant  of  the  east  half  of  31, 
and  that  was  some  time  in  January,  1899,  so  that  he  had  been  in 
adverse  possession  for  a period  of  over  19  years,  from  1899  to  1918. 
I therefore  think,  in  whichever  view  one  may  see  the  matter,  that  the 
defendant  is  entitled  to  retain  possession  of  this  strip  of  land,  and 
that  the  line-fence  between  these  properties  should  be  on  a line 
extending  from  the  north-west  corner  of  the  plaintiff’s  house  to  a 
post  which  still  stands  at  the  rear  of  the  lot  near  the  brick  barn  on 
the  hotel  property,  and  that  that  line  continued  to  Bridge  street 
along  the  outer  edge  of  the  eave  on  the  west  side  of  the  plaintiff’s 
house. 

The  plaintiff’s  action  is,  therefore,  dismissed  with  costs. 

March  15.  The  plaintiff’s  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Ferguson,  JJ.A. 

E.  G.  Porter,  K.C.,  for  the  appellant,  argued  that  the  defendant 
did  not  acquire  title  by  possession,  for  he  did  not  maintain  a gate 
on  the  street  at  the  foot  of  the  alleyway  situate  between  the 
premises  of  the  appellant  and  his  own.  He  further  strongly  con- 
tended that  a projection  of  the  eaves  of  the  appellant’s  roof  over 
any  portion  of  the  disputed  strip  of  land  would  prevent  the  statute 
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running  in  favour  of  the  defendant.  These  two  facts  were  sufficient 
to  rebut  the  evidence  of  open,  notorious,  exclusive,  and  adverse 
possession  necessary  to  shew  a title  acquired  by  possession. 

Eric  N.  Armour , for  the  defendant,  respondent.  The  true 
means  by  which  to  determine  whether  a rightful  owner  has 
been  dispossessed  or  not  is  to  inquire  whether  ejectment  will  lie 
at  his  suit  against  some  other  person:  Halsbury’s  Laws  of 
England,  vol.  19,  p.  110,  para.  203,  and  notes  thereto.  Any  entry 
to  be  effective  must  be  made  animo  possidendi:  Soiling  v.  Broughton, 
[1893]  A.C.  556;  the  Limitations  Act,  R.S.O.  1914,  ch.  75,  sec.  9. 
At  the  expiry  of  the  period  of  limitation  the  right  of  one  who  has 
not  made  an  entry  or  distress  or  brought  an  action  within  the 
period  is  extinguished:  sec.  16  of  the  Act;  In  re  Hazeldine’s  Trusts, 
[1908]  1 Ch.  34;  Holmes  v.  Newlands  (1839),  11  A.  & E.  44;  In  re 
Atkinson  and  HorselVs  Contract,  [1912]  2 Ch.  1.  It  is  significant 
that  the  respondent  acquired  title  to  his  property  in  1905,  whereas 
the  appellant  did  not  purchase  till  1915.  There  was  notice  to  the 
appellant  and  his  predecessors  in  title  that  the  respondent  was 
occupying  the  land  in  dispute  and  treating  it  as  his  own  from 
the  year  1899  till  his  right  was  first  questioned  by  the  appellant. 

Porter,  K.C.,  in  reply,  referred  to  the  evidence. 

July  25.  • The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A. : — Appeal  by  the  plaintiff  from  a judgment  of  Deroche, 
Judge  of  the  County  Court  of  Hastings,  dated  the  5th  January, 
1920,  dismissing  with  costs  the  plaintiff’s  claim  for  damages  for 
trespass  on  lot  32  on  the  north  side  of  Bridge  street,  in  the  city  of 
Belleville. 

Having  carefully  perused  and  considered  the  evidence  and 
exhibits,  with  the  opinion  of  the  learned  trial  Judge,  I am  of  the 
opinion  that  he  has  so  fully  and  accurately  stated  the  facts  that 
it  is  not  necessary  for  me  to  state  them  again. 

The  learned  trial  Judge  has  found  that,  while  the  paper-title 
to  the  strip  of  land  in  dispute  is  in  the  plaintiff,  yet  the  defendant 
has  been  in  open,  notorious,  exclusive,  adverse  possession  of  the 
strip  for  more  than  10  years,  and  has  thus  acquired  title  by  posses- 
sion. The  appellant  contests  this  conclusion  on  two  grounds : 
first,  that,  while  the  strip  in  dispute  is  on  the  defendant’s  side  of 
the  fence,  he  did  not  acquire  title  by  possession,  because  he  had 
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not  maintained  a gate  at  the  street  end  of  the  4.5-foot  alleyway 
between  the  houses  of  the  plaintiff  and  defendant;  secondly,  that 
the  projection  of  the  roof  or  eaves  of  the  plaintiff’s  house  over 
part  of  the  land  in  dispute  is  sufficient  to  prevent  the  running  of 
the  statute  in  favour  of  the  defendant. 

The  defendant  bought  his  property  and  entered  into  possession 
thereof  in  the  belief  that  he  had  acquired  the  paper-title  up  to  the 
line  of  the  plaintiff’s  house,  and  the  fence  extending  from  the 
north-west  corner  of  the  house  to  the  rear  of  the  lots,  and  he  used, 
occupied,  and  enjoyed  all  the  lands  in  dispute  as  a part  of  his 
property  in  the  same  manner,  by  the  same  acts,  and  to  the  same 
extent,  as  he  would  have  used,  occupied,  and  enjoyed  it  had  he 
been,  as  he  thought  he  was,  the  holder  of  the  paper-title  thereto. 

The  plaintiff  did  not  acquire  title  to  his  lot  and  house  until 
1915,  whereas  the  defendant  purchased  his  property  in  May, 
1905,  having  previously  continuously  occupied  it  as  tenant  from 
June,  1899. 

The  plaintiff  and  his  predecessors  in  title  resided  on  the  lands 
adjoining  the  strip  in  dispute;  they  had  notice  and  knowledge  that 
the  defendant,  from  1899,  was  occupying  and  using  it  as  demised 
to  him,  and  later  as  his  own,  under  a claim  and  belief  that  he  had 
a title  thereto;  yet  it  was  not  until  1917 — two  years  after  this 
plaintiff  became  the  owner — that  any  objection  or  dispute  was 
raised.  In  these  circumstances,  I am  of  opinion  that,  although  the 
defendant’s  lands  were  not  completely  enclosed  by  the  erection 
of  a gate  on  the  Bridge  street  end  of  the  alleyway,  yet,  on  the 
principles  enunciated  in  the  accepted  authority  of  Davis  v.  Hender- 
son (1869),  29  U.C.R.  344,  followed  in  Jackson  v.  Cumming  (1917), 
12  O.W.N.  279,  he  has  had  the  open,  notorious,  exclusive,  and 
adverse  possession  necessary  to  acquiring  a title  by  possession, 
unless  the  fact  that  the  roof  or  eaves  of  the  plaintiff’s  house 
project  over  a small  part  of  the  land  in  dispute  is  sufficient  to 
prevent  the  statute  running  in  the  defendant’s  favour. 

That  question  was  considered  by  Mr.  Justice  Riddell  in 
Rooney  v.  Retry  (1910),  22  O.L.R.  101,  and,  after  an  exhaustive 
review  of  the  authorities,  he  came  to  the  conclusion  that  the 
maintenance  of  the  projecting  roof  only  served  to  retain  in  the 
owner  of  the  paper-title  an  easement  to  continue  the  projection, 
and  did  not  prevent  the  statute  running  in  favour  of  the  person  in 
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possession  of  the  surface.  The  judgment  of  Mr.  Justice  Riddell 
is  not  binding  upon  this  Court,  but  the  reasoning  of  the  learned 
Judge  and  the  authorities  relied  upon  by  him  seem  to  me  to  justify 
and  support  his  conclusion. 

I am,  for  these  reasons,  of  opinion  that  the  appeal  should  be 
dismissed  with  costs;  if,  however,  the  plaintiff  desires  it,  the  judg- 
ment may  be  amended  by  declaring  that  it  is  without  prejudice 
to  any  easement  or  easements  the  plaintiff  may  have  acquired  or 
retained  over  the  lands  in  dispute,  in  respect  to  the  roof  and  eaves. 


Appeal  dismissed. 


[APPELLATE  DIVISION.] 


Re  Simonton. 

Will — Construction — Power  of  Appointment  over  Corpus  of  Fund  Exercisable 
by  two  Persons — Joint  Power  not  Exercisable  by  Survivor  alone — Donees 
of  Power  Having  no  Interest  in  Corpus. 

The  testator,  who  died  in  1888,  bequeathed  to  S.  a sum  of  money  in  trust  to 
invest  and  pay  the  interest  yearly  to  W.  and  C.,  his  nephew  and  niece, 
“in  equal  parts  during  the  lifetime  of  said  W.  and  C.  and  the  survivor 
of  them  and  after  the  death  of  said  W.  and  C.  then  to  the  use  of  such  person 
or  persons  as  the  said  W.  and  C.  may  by  will  appoint  and  nominate.” 
C.  died  in  1892,  intestate;  and  W.  died  in  1918,  having  made  a will  by  which, 
after  reciting  the  bequest  in  trust,  the  power  of  appointment,  and  the  fact 
that  C.  had  died  intestate  without  having  exercised  the  power,  he  proceeded 
to  exercise  the  power  “to  the  extent  to  which  I am  entitled  as  such  sur- 
vivor:”— 

Held,  by  the  majority  of  the  Court,  that  W.  and  C.  never  held  the  fund, 
either  as  joint  tenants  or  as  tenants  in  common;  that  neither  of  them  had 
any  right  or  claim  in  or  upon  the  corpus,  and  neither  had  any  estate  therein 
— their  only  rights  being  to  receive  the  income  during  their  respective  lives 
and  to  nominate  the  person  or  persons  to  receive  the  corpus  upon  the  death 
of  the  survivor;  and,  on  the  failure  of  C.  to  nominate  and  appoint  by  will, 
the  corpus,  after  the  death  of  the  survivor,  became  part  of  the  residue  of 
the  estate  of  the  original  testator,  and  should  be  divided  among  his  residuary 
legatees  as  directed  by  his  will. 

The  power  of  appointment  was  a joint  power,  and  could  not  be  exercised  by 
the  survivor  alone. 

Review  of  the  authorities. 

In  re  Bacon,  [1907]  1 Ch.  475,  478,  479,  specially  referred  to. 

Per  Magee,  J.A.  (dissenting  in  part): — W.  had  a power  of  appointment  by 
will  over  one  half  of  the  fund;  and,  as  he  had  by  his  will  expressly  exercised 
that  power,  his  appointment  as  to  that  half  should  take  effect. 
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Motion  by  the  Toronto  General  Trusts  Corporation,  trustees 
of  a certain  fund,  being  part  of  the  estate  of  William  Simonton, 
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deceased,  for  an  order  declaring  the  proper  construction  of  the 
wills  of  William  Simonton  and  also  of  William  Henry  Simonton, 
deceased,  and  for  advice  upon  certain  questions. 


February  23.  The  motion  was  heard  by  Orde,  J.,  in  the 
Weekly  Court,  Toronto. 

J.  M.  Pike , K.C.,  for  the  applicants. 

Shirley  Denison , K.C.,  for  Sarah  Sterch  and  others  representing 
the  interest  of  James  Simonton. 

W.  S.  MacBrayne,  for  James  Wesley  Simonton,  the  executor 
of  the  will  of  William  Henry  Simonton. 

E.  C.  Cattanach,  for  S.  Griffin,  the  executor  of  an  alleged  will 
of  William  Henry  Simonton. 


March  6.  Orde,  J. : — The  Toronto  General  Trusts  Cor- 
poration, as  trustees,  move  for  an  order  construing  the  wills  of  the 
late  William  Simonton  and  of  the  late  William  Henry  Simonton, 
and  for  advice  upon  certain  questions.  Owing  to  the  fact  that 
the  will  of  the  late  William  Henry  Simonton,  of  which  probate 
was  granted  to  James  Wesley  Simonton,  is  now  the  subject  of  an 
action  seeking  to  establish  another  will,  one  of  the  questions 
submitted  by  the  notice  of  motion  was,  by  common  consent,  not 
argued,  but  allowed  to  stand  for  later  consideration,  if  necessary. 

William  Simonton,  of  the  township  of  Harwich,  in  the  county  of 
Kent,  died  on  the  19th  December,  1888,  having  made  a will  dated 
the  10th  March,  1886,  which  was  duly  proved  in  the  Surrogate 
Court  of  the  County  of  Kent  on  the  12th  January,  1889.  After 
directing  his  executors  to  convert  his  estate  into  money  and  there- 
out to  pay  his  debts  and  funeral  and  testamentary  expenses,  the 
testator  bequeaths  to  certain  named  blood-relations,  and  others, 
a large  number  of  pecuniary  legacies,  including  legacies  to  each 
of  certain  named  children  of  his  brother  Hugh.  These  legacies  to 
Hugh’s  children  are  all  absolute  in  form,  except  as  to  William 
Simonton  (who  is  known  as,  and  is  the,  William  Henry  Simonton 
above  mentioned)  and  Christy  Simonton.  As  to  them  the  will 
contains  the  following  clause:— 

“To  pay  to  Ebenezer  W.  Scane,  of  the  town  of  Chatham 
aforesaid,  barrister-at-law,  $4,000  which  I hereby  bequeath  to 
him  in  trust  to  invest  the  same  in  mortgage  securities  on  real 
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estate  and  to  pay  the  interest  thereof  yearly  to  William 
Simonton,  son  of  my  said  brother  Hugh,  and  Christy  Simonton, 
daughter  of  my  said  brother  Hugh,  in  equal  parts  during  the 
lifetime  of  said  William  and  Christy  Simonton  and  the  survivor 
of  them  and  after  the  death  of  said  William  and  Christy  Simonton 
then  to  the  use  of  such  person  or  persons  as  the  said  William 
Simonton  and  Christy  Simonton  may  by  will  appoint  and  nom- 
inate.” 

One-third  of  the  residue  is  given  to  Christina  Simonton, 
wife  of  the  testator’s  brother  Henry,  for  life,  and  after  her  death  to 
whomsoever  she  by  will  may  direct  and  appoint,  and  “the  remain- 
der of  the  estate  and  moneys”  is  given  to  his  brothers,  James  and 
John,  in  equal  shares. 

One  John  H.  Simonton,  only  child  of  John  Simonton  above 
named,  and  Cornelius  MacBrayne  and  Fred  Fysh,  the  surviving 
executors  of  the  will  of  the  above  named  James  Simonton,  although 
duly  served  with  the  notice  of  motion,  did  not  appear.  Counsel 
stated  that  it  was  believed  that  Christina  Simonton  (wife  of 
Henry)  had  gone  to  California  and  was  now  dead,  and  it  was 
suggested  that,  as  she  was  in  the  same  interest  as  the  estates  of 
James  and  John,  and  the  estate  of  James  was  sufficiently  repre- 
sented on  the  motion,  I might  make  an  order  nunc  pro  tunc  that 
she  be  represented  by  those  in  the  same  interest. 

Christina  (Christy)  Simonton,  the  daughter  of  Hugh,  died 
intestate  on  the  12th  April,  1892,  and  William  Henry  Simonton 
died  on  the  17th  September,  1918,  having  made  a will  (which  is 
now  the  subject  of  a contest  in  a pending  action,  as  already 
stated),  which  was  proved  by  James  Wesley  Simonton,  the 
executor  therein  named.  This  will  contains  a clause  which,  after 

t 

reciting  the  bequest  of  $4,000  to  E.  W.  Scane  in  trust,  contained 
in  William  Simonton’s  will,  and  the  power  of  appointment  given 
to  William  Henry  and  Christy,  and  the  fact  that  Christy  had  died 
intestate  without  having  exercised  the  power,  proceeds  to  exercise 
the  power  “to  the  extent  to  which  I am  entitled  as  such  survivor,” 
and  to  dispose  of  the  fund  to  certain  relations. 

At  the  time  of  the  making  of  William  Henry  Simonton’s  will, 
the  Toronto  General  Trusts  Corporation  were  the  trustees  of  the 
fund,  having  been  appointed  by  a judgment  of  the  High  Court  in 
an  action  of  Simonton  v.  Scane,  dated  the  17th  November,  1899. 


Orde,  J. 
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The  fund  in  the  trusts  corporation’s  hands,  after  deducting  certain 

1920 

costs  in  accordance  with  the  judgment,  was,  on  the  20th  May, 

Re 

SiMONTON. 

1919,  the  date  of  the  affidavit  on  which  this  motion  is  based, 
$3,606.09  capital  and  $162.83  revenue. 

Mr.  MacBrayne  took  the  ground  that  the  gift  constituted 
William  Henry  Simonton  and  Christy  Simonton  joint  tenants  of 
the  whole  fund,  capital  as  well  as  income,  and  that  William 
Henry  as  the  survivor  was  absolutely  entitled  to  the  capital,  and, 
in  support  of  this,  cited  certain  authorities  referred  to  in  Jarman 
on  Wills,  6th  ed.,  p.  1186,  and  in  Theobald  on  Wills,  7th  ed., 
pp.  480  and  481,  among  them  Weale  v.  Ollive  (1863),  32  Beav.  421 ; 
but  it  is  quite  clear  from  this  and  the  other  cases  there  cited  that 
they  only  establish  the  principle  that  a gift  of  income  simplidter 
carries  with  it  the  corpus,  and  that  an  added  power  to  appoint  by 
will  cannot  add  to,  and  does  not  detract  from,  that  absolute  gift. 
Romilly,  M.R.,  in  that  case  distinguishes  a case  which  had  been 
cited  in  argument,  because  there  the  gift  of  income  was  for  life. 

Mr.  MacBrayne  advanced  a number  of  arguments  and  cited 
several  authorities  in  the  effort  to  establish  his  contention  that  the 
gift  of  the  power  of  appointment  in  the  present  case  was  ineffective; 
but,  as  these  arguments  were  all  predicated  upon  the  theory  that 
the  gift  of  income  was  unlimited,  it  is  not  necessary  to  deal  with 
them  in  detail.  The  gift  of  income  in  the  present  case  is  limited 
to  the  joint  lives  of  William  Henry  and  Christy  and  to  the  life  of  the 
survivor. 

The  sole  question  to  be  determined  is,  whether  or  not  a bare 
power,  exercisable  by  will,  given  to  two  named  persons  is  effectively 
executed  by  the  will  of  one,  the  other  having  died  intestate. 

Reference  was  made  to  sec.  27  of  the  Trustee  Act  (R.S.O.  1914, 
ch.  121),  which  was  first  passed  in  1911,  1 Geo.  V.  ch.  26,  sec.  26: 
“ Where  a power  or  trust  is  hereafter  given  to  or  vested  in  two 
or  more  trustees  jointly  it  may  be  exercised  or  performed  by  the 
survivor  or  survivors  of  them  for  the  time  being.”  This  section, 
however,  applies  only  to  cases  of  powers  vested  in  trustees  as  such, 
and  for  that  reason  cannot  apply  to  the  present  case.  See  Lewin 
on  Trusts,  12th  ed.,  p.  765. 

The  law  seems  to  be  clear  that  a bare  power  given  to  two 
or  more  by  name  cannot  be  executed  by  the  survivor:  Far  well  on 
Powers,  3rd  ed.,  p.  512;  Sugden  on  Powers,  8th  ed.,  p.  126.  In 

XL  VIII.] 


ONTARIO  LAW  REPORTS. 


45 


Lane  v.  Debenham  (1853),  11  Hare  188,  Page  Wood,  V.-C.,  in  r e’ " 
pointing  out  the  distinction  between  a bare  power  and  a power  1920 

coupled  with  an  interest,  says,  at  p.  192:  “ Where  it  is  a naked  Re 

power  given  to  two  persons,  that  will  not  survive  to  one  of  them,  SlM0NT0N- 
unless  there  be  express  words,  or  a necessary  implication  upon  the 
whole  will,  shewing  it  to  be  the  intention  that  it  should  do  so.” 

See  also  In  re  Bacon,  [1907]  1 Ch.  475.  There  seems  to  be  no 
distinction  in  this  regard  between  a power  to  appoint  by  deed  and  a 
power  to  appoint  by  will. 

The  attempt  by  William  Henry  Simonton  to  execute  the  power 
of  appointment  alone  must  therefore  be  held  to  be  ineffective,  and 
the  corpus  of  the  fund  falls  into  the  residue  and  becomes  dis- 
tributable as  to  one-third  under  the  clause  relating  to  Christina 
Simonton,  the  wife  of  the  testator’s  brother  Henry,  and  as  to  each 
of  the  other  two-thirds  to  the  legal  personal  representatives  of  the 
testator’s  brothers  John  and  James  respectively. 

As  the  result  of  this  interpretation  is  in  favour  of  Christina 
Simonton,  there  seems  to  be  no  reason  for  any  order  as  to  repre- 
sentation of  her  interest  upon  this  motion. 

The  costs  of  all  parties  who  appeared  will  be  paid  out  of  the 
fund,  those  of  the  Toronto  General  Trusts  Corporation  as  between 
solicitor  and  client. 

John  Wesley  Simonton  appealed  from  the  judgment  of  Orde,  J. 

April  15.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

W.  S.  MacBrayne,  for  the  appellant,  argued  that  the  clause 
in  question  could  be  interpreted  in  one  of  two  ways,  either  as 
making  an  absolute  gift,  or  as  creating  a power  superadded  to  a 
life-estate.  He  was  driven  to  take  the  position  that  it  was  an 
absolute  gift.  If  it  were  a life-estate  with  a superadded  power, 
he  was  out  of  Court.  The  gift  being,  as  he  contended,  an  absolute 
one,  William  Henry  Simonton  and  Christy  Simonton  were  con- 
stituted joint  tenants,  with  right  of  survivorship.  William 
Henry,  being  the  survivor,  had  the  right  to  dispose  of  the  whole 
fund:  Halsbury’s  Laws  of  England,  vol.  23,  p.  10;  In  re  Maxwell’s 
Will  (1857),  24  Beav.  246;  In  re  Weekes’  Settlement,  [1897]  1 Ch. 

289;  Reid  v.  Carleton,  [1905]  1 I.R.  147;  Hole  v.  Davies  (1865), 
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34  Beav.  345;  In  re  Harrison,  [1918]  2 Ch.  59;  Blann  v.  Bell 
(1852),  2 DeG.  M.  & G.  775;  Becher  v.  Miller  (1878),  25  Gr.  528; 
Hoy  v.  Master  (1834),  6 Sim.  568.  As  there  was  no  resulting 
trust,  the  legatees  became  absolute  owners. 

Shirley  Denison,  K.C.,  for  Sarah  Sterch  and  others,  representing 
the  interests  of  James  Simonton,  contended  that  William  Henry 
Simonton  and  Christy  Simonton  had  only  a life-interest  in  the 
income,  with  a power  of  appointment  as  to  the  corpus  on  the  death 
of  the  survivor:  Rutland  v.  Wythe  (1843),  10  Cl.  & F.  419;  Nannock 
v.  Horton  (1802),  7 Ves.  391;  In  re  Burkitt,  [1915]  1 I.R.  205; 
Re  Bethune  (1904),  7 O.L.R.  417.  Counsel  also  argued  that,  on 
failure  to  nominate,  the  corpus  fell  into  the  residue:  Cole  v.  Wade 
(1809),  16  Ves.  27;  Sugden  on  Powers,  8th  ed.,  p.  126. 

E.  C.  Cattanach,  for  S.  Griffin,  and  J.  M.  Pike,  K.C.,  for  the 
Toronto  General  Trusts  Corporation,  submitted  their  rights  to  the 
Court. 

MacBrayne,  in  reply. 


June  25.  Maclaren,  J.A. : — This  is  an  appeal  by  John 
Wesley  Simonton,  the  executor  of  the  will  of  the  late  William 
Henry  Simonton,  from  a judgment  of  Orde,  J.,  of  the  6th  March, 
1920,  construing  the  will  of  the  late  William  Simonton. 

The  clause  of  the  will  to  be  construed  is  contained  in  the 
following  direction  to  his  executors: — 

“To  pay  to  Ebenezer  W.  Scane  . . . $4,000  which  I 

hereby  bequeath  to  him  in  trust  to  invest  the  same  . . . and 

to  pay  the  interest  thereof  yearly  to  William  (Henry)  Simonton, 
son  of  my  said  brother  Hugh,  and  Christy  Simonton,  daughter  of 
my  said  brother  Hugh,  in  equal  parts  during  the  lifetime  of  said 
William  (Henry)  and  Christy  Simonton  and  the  survivor  of  them 
and  after  the  death  of  said  William  (Henry)  and  Christy  Simonton 
then  to  the  use  of  such  person  or  persons  as  the  said  William 
(Henry)  Simonton  and  Christy  Simonton  may  by  will  appoint  and 
nominate.” 

The  said  Christy  Simonton  died  on  the  12th  April,  1892, 
intestate,  and  without  having  made  any  appointment  or  nomina- 
tion with  respect  to  the  said  fund. 

The  said  William  Henry  Simonton  died  on  the  17th  September, 
1918,  leaving  a will,  which  set  out  the  above  bequest  of  $4,000 
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and  the  said  power  of  appointment  and  the  fact  that  Christy 
Simonton  had  died  intestate  without  having  exercised  the  appoint- 
ment. It  then  proceeds  to  exercise  the  power  “to  the  extent  to 
which  I am  entitled  as  such  survivor,”  and  distributes  the  corpus 
of  the  fund  among  certain  relatives  of  the  testator. 

Mr.  Justice  Orde  held  that  the  attempt  by  William  Henry 
Simonton  alone  to  make  ,such  nomination,  appointment,  and 
distribution  was  ineffective,  and  that  the  corpus  of  the  fund  fell 
into  the  residue  of  the  estate  of  William  Simonton  and  should 
be  distributed  as  directed  by  his  will.  In  support  of  this  con- 
clusion he  has  cited  a large  number  of  authorities. 

Counsel  for  the  appellant  argued  very  strongly  before  us  that 
such  nomination  and  appointment  were  effective;  that  William 
Henry  Simonton  and  Christy  Simonton,  being  given  an  unre- 
stricted right  to  receive  the  income  from  the  fund  during  their 
lives  and  the  life  of  the  survivor,  with  the  right  of  disposition  by 
will  at  death,  had  an  absolute  interest  in  the  fund;  that  they  held 
as  joint  tenants,  and  not  as  tenants  in  common;  and  consequently 
the  survivor  had  the  right  to  dispose,  by  will,  of  the  whole  fund. 

The  plain  answer  to  such  a claim  is,  that  William  Henry 
Simonton  and  Christy  Simonton  never  held  this  fund,  either  as 
joint  tenants  or  as  tenants  in  common;  that  neither  of  them  had 
any  right  or  claim  in  or  upon  the  corpus,  and  had  no  estate  what- 
ever therein;  their  sole  interest  being  the  right  to  receive  the 
income  during  their  respective  lives,  and  to  nominate  and  appoint 
by  will  the  person  of  persons  to  receive  the  corpus  upon  the  death 
of  the  survivor. 

The  cases  cited  by  counsel  in  support,  when  examined,  are 
found  to  be  inapplicable — the  facts  being  widely  different  from 
those  of  the  present  case.  Most  of  them  refer  to  the  carrying 
out  of  trusts  rather  than  to  the  exercise  of  powers.  William 
Henry  Simonton  and  Christy  Simonton  were,  in  no  sense,  trustees. 

Counsel  further  argued  that,  as  there  was  no  resulting  trust, 
the  legatees  were  to  be  treated  as  absolute  owners.  The  answer 
to  this  is,  that,  on  the  failure  to  nominate  and  appoint  by  will, 
the  corpus,  on  the  death  of  the  survivor,  became  part  of  the 
residue  of  the  estate  of  William  Simonton,  and  should  be  divided 
among  his  residuary  legatees  as  directed  by  his  will. 
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In  Sugden  on  Powers,  8th  ed.,  p.  126,  it  is  said  “that  a naked 
authority  given  to  several  cannot  survive.”  There  is  no  legis- 
lative or  other  authority  given  to  donees  of  powers  similar  to  that 
given  by  sec.  27  of  the  Trustee  Act,  R.S.O.  1914,  ch.  121,  to 
surviving  trustees. 

In  In  re  Bacon , [1907]  1 Ch.  475,  Swinfen  Eady,  J.,  says,  at 
pp.  478,  479:— 

“No  doubt,  wdiere  it  is  a naked  power  given  to  two  persons, 
that  will  not  survive  to  one  of  them,  unless  there  be  express  words, 
or  a necessary  implication  upon  the  whole  will,  shewing  it  to  be 
the  intention  that  it  should  do  so.” 

Farwell  on  Powers,  3rd  ed.,  p.  512,  says: — 

“Mere  powers  as  distinguished  from  trusts  are  strictly  con- 
strued, and  can  only  be  exercised  by  the  persons  who  are,  either 
expressly  or  by  reference,  designated  as  donees  of  the  power.” 

In  Halsbury’s  Laws  of  England,  vol.  23,  p.  16,  para.  36,  the 
rule  is  laid  down  as  follows: — 

“Mere  powers  are  strictly  construed  and  can  be  exercised  only 
by  the  persons  designated  either  expressly  or  by  reference  as 
donees  of  the  power.” 

See  also  Cole  v.  Wade,  16  Ves.  27,  at  p.  45;  and  Townsend 
v.  Wilson  (1818),  1 B.  & Aid.  608. 

In  my  opinion,  Orde,  J.,  laid  down  the  correct  rule  of  inter- 
pretation of  this  will,  and  counsel  for  the  appellant  has  not  satis- 

’ 

factorily  controverted  his  reasoning  or  the  authorities  cited  by 
him. 

The  appeal  should  be  dismissed;  costs  of  all  parties  except  the 
appellant  to  be  paid  out  of  the  estate,  those  of  the  respondents  the 
Toronto  General  Trusts  Corporation  between  solicitor  and  client. 

Meredith,  C.J.O. : — I agree  with  the  conclusion  of  my  brother 
Maclaren  as  to  the  disposition  to  be  made  of  this  appeal. 

The  interest  on  the  corpus  of  the  fund  is  given  to  those  who 
are  to  receive  the  income  of  it  during  their  lives  and  the  life  of  the 
survivor  of  them. 

The  cases  cited  by  counsel  for  the  appellant  would  support 
his  argument  if  the  fund  had  been  given  to  them,  followed  by  the 
provisions  which  the  will  contains  as  to  investment  of  the  fund, 
payment  of  the  income,  and  the  power  to  appoint,  but  the  fund  is 
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not  given  to  them;  they  are  only  recipients  of  the  income  with 
power  to  appoint  the  corpus. 

The  distinction  between  the  two  classes  of  cases  is  pointed  out 
in  Far  well  on  Powers,  3rd  ed.,  p.  62,  and  the  cases  cited  fully 
support  the  statement  of  the  result  of  them,  which  is: — 

“If  an  estate  for  life  be  first  given  and  a power  of  disposition 
by  deed  or  will  added,  this  does  not  amount  to  an  absolute  gift,  so 
as  to  vest  the  property  in  the  donee  for  an  estate  that  will  devolve 
upon  his  representatives,  if  he  do  not  exercise  his  power  of  appoint- 
ment. 

I agree  that  the  power  of  appointment  which  the  will  gives 
is  a joint  power,  and  that  it  could  not  be  exercised  by  the  survivor 
alone. 

No  disposition,  in  the  events  that  have  happened,  having 
been  made  of  the  corpus  of  the  fund,  it  fell  into  the,  residue. 

Ferguson,  J.A.,  agreed  with  Maclaren,  J.A. 

Magee,  J.A.: — Out  of  the  proceeds  of  his  estate,  William 
Simonton  bequeathed,  to  various  relatives,  24  pecuniary  legacies 
of  specific  sums  varying  from  SI, 000  to  $4,000  and  amounting 
in  all  to  about  $50,000.  Twenty-two  of  these  were  simple  absolute 
bequests — and,  of  these,  seven  were  to  different  children  of  his 
brother  Hugh.  The  bequest  of  $4,000  here  in  question  was  for 
William  Henry  and  Christy,  two  other  children  of  the  same  brother 
— and,  instead  of  being,  like  the  others,  made  direct  to  them,  it 
was  made  to  a trustee,  and  has  been  quoted  by  my  brother 
Maclaren. 

The  will  was  dated  in  1886,  and  the  testator  died  in  1888. 
The  niece  Christy  died  in  1892,  intestate,  and  the  nephew  William 
Henry  died  in  1918.  Presumably  the  testator  would  expect  that 
either  William  Henry  or  Christy  or  both  might  have  families 
whom  each  might  wish  to  benefit.  At  all  events,  even  if  they 
should  have  no  children,  it  is  quite  evident  that  he  intended  that 
no  one  else  should  have,  as  against  them,  any  right  to  the  principal 
of  the  $4,000,  but  it  should  be  at  their  own  absolute  disposal  to 
bequeath  to  children  or  strangers,  and  he  evidently  considered 
them  quite  capable  of  intelligent  disposition  of  it. 

4 — 48  o.l.r. 
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It  is  difficult  to  believe  that  he  intended  that  if  either  should 
leave  children  the  other  should  nevertheless  get  the  whole  of  the 
income  of  the  $4,000  or  that  either  one  should  have  a right  of 
disposal  of  the  principal  of  the  whole.  It  is  still  more  difficult 
to  believe  that  he  intended  that  either  one  should  have  the  right 
to  say  to  the  other:  “I  will  not  join  you  in  making  a joint  dis- 
position of  any  part  of  this  fund,  and  I will  prevent  your  children 
and  my  own  from  gaining  any  benefit  from  it.”  It  seems  to  me 
evident  that  he  intended  to  give  really  two  legacies  of  $2,000  each, 
for  some  reason  not  giving  them  absolutely  to  this  particular 
nephew  and  niece,  as  he  did  to  their  brothers  and  sisters,  but  giving 
each  the  income  for  life,  and  the  power  of  deciding  where  the 
principal  should  go  after  his  or  her  decease.  Unfortunately,  as 
these  two  relatives  were  being  treated  alike,  the  money  intended 
for  them  was  given  in  one  fund  to  the  trustee,  Mr.  Scane,  and 
hence  arose  the  somewhat  peculiar  wording  of  the  bequest. 

No  reason  has  been  suggested  why,  if  Christy  should  die  first, 
leaving  children,  William  should  get  the  whole  income  to  their 
exclusion,  or  why,  if  William  should  die  first,  she  should  exclude 
his  children,  nor  has  any  suggestion  been  made  of  any  reason  why 
both  should  be  required  to  join  in  a disposition  of  the  whole  fund, 
when,  by  the  accident  of  the  death  of  either  or  the  obstinacy  of 
either,  the  testator’s  intention  to  place  it  at  their  disposal  might  be 
wholly  frustrated;  and,  above  all  things,  what  possible  reason 
can  be  suggested  for  the  two  persons  making  that  disposition  only 
by  a joint  will?  The  difficulty,  it  seems  to  me,  arises  wholly 
over  the  use  of  the  words  “and  the  survivor,”  but  I think  the  key 
to  the  interpretation  is  in  the  words  “in  equal  parts.” 

The  will  directs  the  income  to  be  paid  yearly  to  William 
Henry  and  Christy  in  equal  parts  during  the  lifetimes  of  the  said 
William  Henry  and  Christy.  When  he  got  thus  far,  it  would 
occur  to  the  draughtsman  that,  if  either  died,  the  other  should 
not  lose  his  or  her  half  of  the  income;  and,  to  guard  against  the 
possibility  of  it  being  so  construed  as  to  give  the  income  only 
during  the  joint  existence  of  William  Henry  and  Christy,  he 
added  the  words  “and  the  survivor.”  The  true  reading  of  the 
bequest,  I think,  is  that  the  interest  is  to  be  given  “in  equal  parts,” 
and  this  is  to  continue  during  the  joint  lives  and  the  life  of  the 
survivor.  It  is  not  that  the  survivor  is  to  have  the  whole  of  the 
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interest,  but  that  he  or  she  is  to  have  the  half  of  the  interest  not 
only  during  the  joint  lives  but  also  during  Iris  or  her  own  survivor- 
ship. 

Then,  after  the  death  of  William  Heilry  and  Christy,  the  will 
declares  the  trust  to  be  to  the  use  of  such  person  or  persons  as 
the  said  William  Henry  and  Christy  may  by  will  appoint.  It 
only  requires  this  to  be  construed  as  meaning,  as  beyond  doubt 
the  testator  intended  it  to  mean,  “as  they  may  respectively  by 
will  appoint.”  A joint  will,  which  after  the  death  of  either  the 
other  might  revoke,  cannot  have  been  in  the  contemplation  of 
the  testator.  There  would  be  no  difficulty  in  that  interpretation 
— if  it  were  clear  that  there  were  two  sums  of  $2,000  each  and  not  a 
single  undivided  fund  of  $4,000. 

It  is  clear  that  the  income  is  divided,  but  it  is  not  equally  clear 
that  the  principal  is  also.  The  only  way  in  which  the  will  might 
be  read  which  would  divide  the  principal  into  two  funds  appears 
to  me  to  be  this.  The  executors  are  to  pay  to  William  Scane 
$4,000,  which  is  bequeathed  to  him  “in  trust  to  invest  the  same” 
and  “to  pay  the  interest  thereof  yearly”  to  William  Henry  and 
Christy  “in  equal  parts”  during  the  lifetimes  of  them*  and  the 
survivor,  and  after  the  death  of  William  Henry  and  Christy 
“then  to  the  use  of  such  person  or  persons”  as  William  Henry 
and  Christy  may  by  will  appoint.  Does  this  mean  that  Mr. 
Scane  is,  after  the  death  of  William  Henry  and  Christy,  to  “pay 
the  interest”  in  equal  shares  “to  the  use  of”  the  appointees — 
or  does  it  mean  that  he  is  to  hold  the  $4,000  “to  the  use  of”  the 
appointees?  Grammatically  the  words  “to  the  use  of”  appear  to 
follow  and  apply  more  properly  to  the  payment  of  interest.  If 
so,  then  the  unrestricted  gift  of  the  interest  carries  with  it  the 
gift  of  the  principal.  Where  the  obvious  intention  of  the  testator 
accords  with  the  strict  grammatical  construction,  I do  not  see  why 
that  should  not  be  adopted,  though  another  construction  might 
be  open  under  other  circumstances.  So  reading  the  whole  will 
strictly,  literally,  and  interpreting  the  appointing  to  the  equal 
halves  of  the  principal  fund  as  meaning  “respectively  appointing,” 
I think  we  give  effect  to  the  testator’s  manifest  intention. 

The  result  is,  in  my  view,  that  William  or  William  Henry 
Simonton,  the  nephew,  had  a power  of  appointment  by  will 
over  one  half  of  the  fund;  and,  as  he  has  by  his  will  expressly 
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exercised  that  power,  his  appointment  as  to  that  half  should  take 
effect,  and  as  to  that  I would  allow  the  appeal.  As  to  the  other 
half,  which  would  have  been  in  Christy  Simonton’s  disposition, 
I agree  that  the  appeal  fails. 

Appeal  dismissed  (Magee,  J.A.,  dissenting  in  part). 


[APPELLATE  DIVISION.] 

Bagshaw  v.  Bagshaw. 

Husband  and  Wife — Alimony — Cruelty — Meaning  ofy  in  Law — Danger  to 

Physical  or  Mental  Health — Evidence — Unreasonable  Demands  for  Sexual 

Intercourse. 

The  plaintiff  in  an  alimony  action  has  not  established  what  the  law  calls 
cruelty  unless  she  shewn  that  the  defendant  has  subjected  her  to  treat- 
ment likely  to  produce  or  which  did  produce  physical  illness  or  mental 
distress  of  a nature  calculated  permanently  to  affect  her  bodily  health  or 
endanger  her  reason,  and  that  there  is  reasonable  apprehension  that  the 
same  state  of  things  will  continue. 

The  Court  has  never  been  driven  off  the  ground  that  the  plaintiff  in  such  a 
case  must  establish  danger  to  life,  limb,  or  health. 

Evans  v.  Evans  (1790),  1 Hagg.  Con.  35,  followed. 

Where  the  chief  matter  of  cruelty  alleged  was  that  the  defendant  insisted  on 
sexual  intercourse  with  the  plaintiff  during  periods  of  menstruation,  and 
there  was  no  evidence  as  to  the  effect  of  this  upon  her  physical  or  mental 
health,  the  judgment  of  Sutherland,  J.,  awarding  her  alimony,  was 
reversed. 

Meredith,  C.J.O.,  reluctantly  agreed  with  this  disposition  of  the  case, 
saying  that  the  law  is  not  in  accord  with  modern  views  as  to  the  relations 
between  husband  and  wife. 

An  appeal  by  the  defendant  from  the  judgment  of  Sutherland, 
J.,  at  the  trial,  in  favour  of  the  plaintiff  in  an  action  for  alimony. 

The  plaintiff  left  the  defendant  on  account  of  his  cruelty  and 
misconduct,  as  she  alleged. 

By  the  judgment  appealed  against  the  defendant  was  required 
to  pay  permanent  alimony,  at  the  rate  $50  a month,  and  the  costs 
of  the  action. 


May  10  and  11.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

D.  L.  McCarthy , K.C.,  and  D.  C.  Ross,  for  the  appellant, 
argued  that  the  learned  trial  Judge,  founding  his  judgment  on  the 
ground  that  the  defendant  had  made  unreasonable  demands  for 
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sexual  intercourse  with  the  plaintiff  and  at  improper  times,  erred 
in  accepting  the  uncorroborated  testimony  of  the  plaintiff  as 
against  the  absolute  and  unqualified  denial  of  the  appellant. 
Counsel  also  argued  that  it  was  not  the  law  that  the  exercise  of 
the  right  of  intercourse,  even  unreasonably,  by  the  defendant, 
was  cruelty  such  as  would  support  a decree  for  alimony,  unless  the 
plaintiff’s  physical  or  mental  health  was  or  was  likely  to  be  en- 
dangered thereby,  and  of  this  there  was  no  evidence,  medical  or 
otherwise : Russell  v.  Russell , [1897]  A.C.  395;  Whimbey  v.  Whimbey 
(1919),  45  O.L.R.  228,  48  D.L.R.  190;  Lovell  v.  Lovell  (1906),  13 
O.L.R.  569;  Evans  v.  Evans  (1790),  1 Hagg.  Con.  35;  14  Cyc. 
610,  611. 

Gideon  Grant , for  the  plaintiff,  respondent,  relied  upon  the 
findings  and  conclusions  of  law  of  the  learned  trial  Judge.  He 
analysed  the  evidence  with  care,  and  contended  that,  even  under 
the  cases  referred  to  by  the  counsel  for  the  appellant,  there  was 
such  legal  cruelty  established  as  to  warrant  the  judgment  appealed 
from.  As  to  corroboration,  he  asked,  how  could  one  get  corrobora- 
tion for  these  nauseating  acts  of  cruelty  that  took  place  when  these 
two  only  were  present?  Though  the  evidence  of  physical  or  mental 
impairment  or  the  likelihood  of  it  was  slight,  yet  the  evidence  of 
such  revolting  acts  was  given  that  from  them  one  could  infer  the 
likelihood  at  least  of  injury  to  body  or  mind. 

McCarthy,  in  reply. 

June  25.  Ferguson,  J.A.: — Appeal  by  the  defendant  from  a 
judgment  of  Sutherland,  J.,  dated  the  24th  October,  1919,  awarding 
the  plaintiff  alimony  and  costs.  The  result  of  the  appeal  turns 
on  the  answer  to  the  question:  Does  the  evidence  establish,  not 
cruelty  in  any  sense  of  the  word,  but  that  kind  or  degree  of  cruelty 
which  the  Courts  have  recognised  as  justifying  a wife  in  leaving 
the  bed  and  board  of  her  husband? 

It  seems  to  me  to  be  a well-established  principle  of  the  law  of 
this  Province,  as  well  as  of  the  law  of  England,  that  the  plaintiff 
in  an  alimony  action  has  not  established  what  our  law  calls  cruelty 
unless  she  has  shewn  that  the  defendant  has  subjected  her  to  treat- 
ment likely  to  produce  or  which  did  produce  physical  illness  or 
mental  distress  of  a nature  calculated  permanently  to  affect  her 
bodily  health  or  endanger  her  reason,  and  that  there  is  reasonable 
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apprehension  that  the  same  state  of  things  will  continue:  Lovell 
v.  Lovell,  13  O.L.R.  569;  Whimbey  v.  Whimbey,  45  O.L.R.  228, 
48  D.L.R.  190. 

The  cases  of  Mackenzie  v.  Mackenzie,  [1895]  A.C.  384,  and 
Kelly  v.  Kelly  (1869-70),  L.R.  2 P.  & D.  31,  59,  shew  that  cruelty, 
within  the  meaning  of  the  foregoing  rule,  may  be  established  by  a 
course  of  conduct  in  which  the  husband  has  not  committed  any 
one  offence  that  standing  by  itself  would  justify  a finding,  as  well 
as  by  the  proof  of  some  isolated  act  or  assault  of  such  a grave  nature 
as  clearly  to  establish  injury  to  health  or  a reasonable  apprehension 
that  such  act  will  be  repeated  and  is  likely  to  cause  permanent 
injury  to  health  of  mind  or  body. 

Some  learned  Judges  have  referred  to  the  rule  as  being  harsh, 
unreasonable,  and  not  in  accord  with  modern  thought.  Viewed 
as  an  abstract  proposition  of  law,  and  considered  without  reference 
to  the  context  of  the  judgment  on  which  it  is  founded,  and  which 
Meredith,  J.A.  (now  Chief  Justice  of  the  Common  Pleas),  in  the 
Lovell  case  (13  O.L.R.  at  p.  579)  referred  to  as  “the  source  from 
which  all  inspiration  upon  the  question  of  cruelty  is  almost  in- 
variably derived/’  the  rule  appears  to  be  more  susceptible  to 
criticism  than  it  does  when  read  as  part  of  the  judgment  referred 
to  by  the  learned  Chief  Justice,  for  it  deals  with  the  meaning  of 
the  rule,  the  reason  for  the  rule,  the  policy  of  the  law,  the  duty  of 
the  trial  Judge,  and  the  circumstances  and  considerations  that 
should  guide  a court  in  arriving  at  a conclusion  as  to  what  is 
cruelty  within  the  meaning  of  the  rule. 

That  judgment  was  pronounced  as  long  ago  as  1790.  It  has 
been  frequently  considered  and  criticised,  but  it  seems  to  have 
stood  the  tests  of  time  and  criticism.,  and  I think  I can  say,  with 
the  learned  Judge  who  pronounced  it,  that  the  Court  has  never 
been  driven  off  the  ground  that  the  plaintiff  in  an  alimony  action, 
claiming  on  the  ground  of  cruelty,  must  establish  danger  to  life, 
limb,  or  health. 

Because  I have  found  the  reasoning  for  the  judgment  referred 
to  as  a source  of  our  law  on  this  question  very  helpful  in  under- 
standing and  interpreting  the  rule,  and  in  applying  it  to  the  evi- 
dence, and  also  because,  during  the  argument  of  the  appeal  in  this 
case  and  in  another  appeal  heard  shortly  before  it,  the  rule  was 
much  discussed  and  criticised  by  my  Lord  the  Chief  Justice,  as  well 
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as  by  counsel  for  the  respondents,  and  further  because  I think  it 
in  the  interest  of  the  administration  of  justice  that  not  only  the 
rule  but  the  reasons  for  it  should  be  stated  in  a modern  case,  and 
in  a modern  report,  I am,  at  the  risk  of  unduly  increasing  the 
length  of  this  opinion,  quoting  a large  part  of  the  judgment  of  Sir 
William  Scott  in  Evans  v.  Evans , 1 Hagg.  Con.  35 : — 

“The  humanity  of  the  Court  has  been  loudly  and  repeatedly 
invoked.  Hum  anity  is  the  second  virtue  of  courts,  but  undoubtedly 
the  first  is  justice.  If  it  were  a question  of  hum; anity  simply, 
and  of  humanity  ‘which  confined  its  views  merely  to  the  happiness 
of  the  present  parties,  it  would  be  a question  easily  decided  upon 
first  impressions.  Everybody  must  feel  a wish  to  sever  those  who 
wish  to  live  separate  from  each  other,  who  cannot  live  together 
with  any  degree  of  harmony,  and  consequently  with  any  degree 
of  happiness;  but  my  situation  does  not  allow  me  to  indulge  the 
feelings,  much  less  the  first  feelings  of  an  individual.  The  law  has 
said  that  married  persons  shall  not  be  legally  separated  upon  the 
mere  disinclination  of  one  or  both  to  cohabit  together.  The 
disinclination  must  be  founded  upon  reasons,  which  the  law 
approves,  and  it  is  my  duty  to  see  whether  those  reasons  exist 
in  the  present  case. 

“To  vindicate  the  policy  of  the  law  is  no  necessary  part  of 
the  office  of  a Judge;  but  if  it  were,  it  would  not  be  difficult  to 
shew  that  the  law  in  this  respect  has  acted  with  its  usual  wisdom 
and  humanity,  with  that  true  wisdom,  and  that  real  humanity, 
that  regards  the  general  interests  of  mankind.  For  though  in 
particular  cases,  the  repugnance  of  the  law  to  dissolve  the  obli- 
gations of  matrimonial  cohabitation,  may  operate  with  great 
severity  upon  individuals;  yet  it  must  be  carefully  remembered, 
that  the  general  happiness  of  the  married  life  is  secured  by  its 
indissolubility.  When  people  understand  that  they  must  live 
together,  except  for  a very  few  reasons  known  to  the  law,  they 
learn  to  soften  by  mutual  accommodation  that  yoke  which  they 
know  they  cannot  shake  off;  they  become  good  husbands,  and 
good  wives,  from  the  necessity  of  remaining  husbands  and  wives; 
for  necessity  is  a powerful  master  in  teaching  the  duties  which  it 
imposes.  If  it  were  once  understood,  that  upon  mutual  disgust 
married  persons  might  be  legally  separated,  many  couples,  who 
now  pass  through  the  world  with  mutual  comfort,  with  attention 
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to  their  common  offspring  and  to  the  moral  order  of  civil  society, 
might  have  been  at  tins  moment  living  in  a state  of  mutual 
unkindness — in  a state  of  estrangement  from  their  common  off- 
spring— and  in  a state  of  the  most  licentious  and  unreserved 
immorality.  In  this  case,  as  in  many  others,  the  happiness  of 
some  individuals  must  be  sacrificed  to  the  greater  and  more 
general  good. 

“That  the  duty  of  cohabitation  is  released  by  the  cruelty  of 
one  of  the  parties  is  admitted,  but  the  question  occurs,  What  is 
cruelty ? In  the  present  case  it  is  hardly  necessary  for  me  to  define 
it;  because  the  facts  here  complained  of  are  such  as  fall  within 
the  most  restricted  definition  of  cruelty;  they  affect  not  only  the 
comfort,  but  they  affect  the  health,  and  even  the  life  of  the  party. 
I shall  therefore  decline  the  task  of  laying  down  a direct  definition. 
This  however  must  be  understood,  that  it  is  the  duty  of  Courts, 
and  consequently  the  inclination  of  Courts,  to  keep  the  rule 
extremely  strict.  The  causes  must  be  grave  and  weighty,  and  such 
as  shew  an  absolute  impossibility  that  the  duties  of  the  married 
life  can  be  discharged.  In  a state  of  personal  danger  no  duties 
can  be  discharged;  for  the  duty  of  self-preservation  must  take 
place  before  the  duties  of  marriage,  which  are  secondary  both  in 
commencement  and  in  obligation;  but  what  falls  short  of  this  is 
with  great  caution  to  be  admitted.  The  rule  of  ‘ per  quod  consortium 
amittitur 1 is  but  an  inadequate  test;  for  it  still  remains  to  be  en- 
quired, what  conduct  ought  to  produce  that  effect?  whether  the 
consortium  is  reasonably  lost?  and  whether  the  party  quitting  has 
not  too  hastily  abandoned  the  consortium? 

“What  merely  wounds  the  mental  feelings  is  in  few  cases  to 
be  admitted,  where  they  are  not  accompanied  with  bodily  injury, 
either  actual  or  menaced.  Mere  austerity  of  temper,  petulance 
of  manners,  rudeness  of  language,  a want  of  civil  attention  and 
accommodation,  even  occasional  sallies  of  passion,  if  they  do  not 
threaten  bodily  harm,  do  not  amount  to  legal  cruelty;  they  are 
high  moral  offences  in  the  marriage-state  undoubtedly,  not  inno- 
cent surely  in  any  state  of  life,  but  still  they  are  not  that  cruelty 
against  which  the  law  can  relieve.  Under  such  misconduct  of 
either  of  the  parties,  for  it  may  exist  on  the  one  side  as  well  as  on 
the  other,  the  suffering  party  must  bear  in  some  degree  the  .con- 
sequences of  an  injudicious  connection;  must  subdue  by  decent 
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resistance  or  by  prudent  conciliation;  and  if  this  cannot  be  done, 
both  must  suffer  in  silence.  And  if  it  be  complained  that  by  this 
inactivity  of  the  Courts  much  injustice  may  be  suffered,  and  much 
misery  produced,  the  answer  is,  that  Courts  of  Justice  do  not 
pretend  to  furnish  cures  for  all  the  miseries  of  human  life.  They 
redress  or  punish  gross  violations  of  duty,  but  they  go  no  farther; 
they  cannot  make  men  virtuous:  and,  as  the  happiness  of  the  world 
depends  upon  its  virtue,  there  may  be  much  unhappiness  in  it 
which  human  laws  cannot  undertake  to  remove. 

“Still  less  is  it  cruelty,  where  it  wounds  not  the  natural  feelings, 
but  the  acquired  feelings  arising  from  particular  rank  and  situ- 
ation; for  the  Court  has  no  scale  of  sensibilities,  by  which  it  can 
gauge  the  quantum  of  injury  done  and  felt;  and  therefore,  though 
the  Court  will  not  absolutely  exclude  considerations  of  that  sort, 
where  they  are  stated  merely  as  matter  of  aggravation,  yet  they 
cannot  constitute  cruelty  where  it  would  not  otherwise  have 
existed;  of  course,  the  denial  of  little  indulgences  and  particular 
accommodations,  which  the  delicacy  of  the  world  is  apt  to  number 
amongst  its  necessaries,  is  not  cruelty.  It  may,  to  be  sure,  be  a 
harsh  thing  to  refuse  the  use  of  a carriage,  or  the  use  of  a servant ; 
it  may  in  many  cases  be  extremely  unhandsome,  extremely  dis- 
graceful to  the  character  of  the  husband;  but  the  Ecclesiastical 
Court  does  not  look  to  such  matters:  the  great  ends  of  marriage 
may  very  well  be  carried  on  without  them;  and  if  people  will 
quarrel  about  such  matters,  and  which  they  certainly  may  do  in 
many  cases  with  a great  deal  of  acrimony,  and  sometimes  with 
much  reason,  they  must  decide  such  matters  as  well  as  they  can 
in  their  own  domestic  forum. 

“These  are  negative  descriptions  of  cruelty;  they  shew  only 
what  is  not  cruelty,  and  are  yet  perhaps  the  safest  definitions 
which  can  be  given  under  the  infinite  variety  of  possible  cases 
that ^ may  come  before  the  Court.  But  if  it  were  at  all  necessary 
to  lay  down  an  affirmative  rule,  I take  it  that  the  rule  cited  by 
Dr.  Bever  from  Clarke,  and  the  other  books  of  practice,  is  a good 
general  outline  of  the  canon  law,  the  law  of  this  country,  upon  this 
subject.  In  the  older  cases  of  this  sort,  which  I have  had  an 
opportunity  of  looking  into,  I have  observed  that  the  danger  of 
life,  limb,  or  health,  is  usually  inserted  as  the  ground  upon  which 
the  Court  has  proceeded  to  a separation.  This  doctrine  has  been 
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repeatedly  applied  by  the  Court  in  the  cases  that  have  been  cited. 
The  Court  has  never  been  driven  off  this  ground.  It  has  been 
always  jealous  of  the  inconvenience  of  departing  from  it,  and  I 
have  heard  no  one  case  cited,  in  which  the  Court  has  granted  a 
divorce  without  proof  given  of  a reasonable  apprehension  of  bodily 
hurt.  I say  an  apprehension , because  assuredly  the  Court  is  not 
to  wait  till  the  hurt  is  actually  done ; but  the  apprehension  must  be 
reasonable : it  must  not  be  an  apprehension  arising  merely  from  an 
exquisite  and  diseased  sensibility  of  mind.  Petty  vexations 
applied  to  such  a constitution  of  mind  may  certainly  in  time  wear 
out  the  animal  machine,  but  still  they  are  not  cases  of  legal  relief ; 
people  must  relieve  themselves  as  well  as  they  can  by  prudent 
resistance — by  calling  in  the  succours  of  religion  and  the  con- 
solation of  friends;  but  the  aid  of  Courts  is  not  to  be  resorted  to  in 
such  cases  with  any  effect.” 

The  cases  of  Whimbey  v.  Whimbey,  Lovell  v.  Lovell,  and  Russell 
v.  Russell,  [1895]  P.  315,  and  [1897]  A.C.  395,  are,  I think,  conclu- 
sive that  the  law  laid  down  by  Sir  William  Scott  in  the  foregoing 
opinion  is  in  accord  with  the  modern  decisions  by  which  this  Court 
should,  and  whether  we  like  it  or  not,  must,  be  guided  and 
governed  in  arriving  at  our  conclusions  in  the  case  at  bar. 

After  a careful  perusal  of  the  evidence,  in  the  light  afforded 
by  the  arguments  of  counsel  and  the  authorities  referred  to  by 
them,  including  those  I have  quoted  from,  I have  arrived  at  the 
conclusion  that  the  respondent’s  physical  or  mental  health  was 
not  affected  by  the  acts  complained  of  by  her,  and  that  she  did  not 
leave  her  husband’s  home  because  her  health  was  affected  or 
because  she  feared  it  would  be  affected,  and  that  there  is  not  in 
evidence  any  ground  for  reasonable  apprehension  that,  if  she  had 
remained  with  or  if  she  should  now  return  to  her  husband,  her  health 
would  be  affected  by  the  appellant’s  course  of  conduct  towards  her. 
In  her  pleading  the  plaintiff  did  not  allege  that  her  health  was 
affected  or  that  she  had  any  apprehension  that  it  would  be,  and 
at  the  trial  she  offered  no  evidence,  medical  or  otherwise,  going  to 
shew  an  impaired  condition  of  health.  The  learned  trial  Judge 
says : — 

“The  plaintiff  does  not  expressly  testify  that  her  health  has 
been  undermined  or  go  very  far  at  all  in  the  direction  of  saying 
that  she  fears  it  will  be.  She  puts  it  that  his  whole  course  was 
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such  a trial  with  respect  to  this  matter  that  at  last  she  came  to  the 
conclusion  that  she  could  not  longer  endure  it  and  that  she  must 
leave.  . . . What  the  plaintiff  does  say  is,  that  so  insistent 

was  the  defendant  in  his  desire  for  sexual  intercourse  with  her  that 
through  the  whole  period,  even  at  times  of  menstruation,  he  would 
insist  upon  having  connection  with  her. 

“Now  we  can  imagine  the  bodily  effect  in  connection  with  such 
a matter  and  can  easily  believe  that  a woman  would  not  be  merely 
dissatisfied  but  disgusted  and  repelled,  nauseated,  by  such  insist- 
ence and  compulsion;  and,  if  it  were  persisted  in,  even  though  for 
a long  time  it  might  be  overlooked  in  so  far  as  not  taking  any 
definite  action  about  it,  nothing  would  be  more  apt  in  the  end  to 
cause  her  to  lose  respect  for  her  husband  and  in  the  end  conclude 
that  she  could  no  longer  submit  to  such  treatment. 

“I  think  it  would  tend  to  affect  her  physically,  even  though 
it  were  not  specifically  testified  perhaps  that  it  did. 

“I  think  this  case  is  in  this  respect  differentiated  from  any 
case  that  has  come  to  my  observation,  at  all  events.  I am  of 
opinion  that  if  it  were  found  in  a case  like  this  that  the  husband 
did  persist  in  this  course  until  a time  came  when  the  wife  deter- 
mined that  for  that  reason  alone  she  could  no  longer  endure  it, 
but  would  separate,  it  ought  to  be  a good  basis  for  a decree  to  be 
made.  ...  I credit  her  story  that  he  was  insistent  on  sexual 
intercourse  with  her  at  unreasonable  and  improper  times,  meaning 
thereby  the  periods  of  menstruation  particularly,  . . . and 

I come  to  the  conclusion  that  in  the  end  that  cause  was  a main 
determining  feature.” 

Of  the  many  accusations  of  misconduct  made  by  the  respondent 
against  the  appellant,  the  one  on  which  the  learned  trial  Judge 
seems  to  have  based  his  decree  is  unreasonable  demands  for  sexual 
intercourse  made  and  persisted  in  by  the  appellant.  With  all 
deference,  I am  of  opinion  that  the  conclusions  which  the  learned 
trial  Judge  stated  in  the  foregoing  extracts  from  his  opinion  are 
not  justified  or  supported  by  the  evidence.  At  an  early  stage  in 
the  trial  the  plaintiff  made  what  seems  to  me  to  be  a most  unsatis- 
factory general  statement  to  the  effect  that  the  appellant  had 
insisted  on  having  sexual  intercourse  with  her  during  periods  of 
menstruation.  She  did  not  plead,  or  in  her  examination  for 
discovery  mention,  such  a ground  of  complaint.  In  her  evidence 
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at  the  trial  she  only  gives  two  specific  instances  of  such  requests. 
In  both  instances  she  refused  to  accede  to  the  request  and  success- 
fully resisted  her  husband  (see  pp.  425,  426,  and  427  of  the  plain- 
tiff's evidence  in  chief).  The  appellant  denies  the  charge;  and,  in 
the  face  of  such  denial,  and  in  view  of  the  conduct  of  the  respondent 
and  the  vague  indefinite  nature  of  her  evidence  on  this  point,  in 
which  she  does  not  expressly  state  that  the  husband  ever  accomp- 
lished his  desire  or  purpose  when  it  would  have  been  unreasonable 
or  unseemly  for  him  so  to  do,  I think  the  learned  trial  Judge  went 
beyond  the  evidence  in  drawing  the  inferences  and  arriving  at 
the  conclusion  that  the  appellant  did  actually  have  sexual  inter- 
course with  the  respondent  during  her  menstruation  periods. 
In  the  absence  of  medical  testimony,  I am  not  qualified  to 
determine  or  prepared  to  find  that,  if  the  appellant  had  had  such 
intercourse,  it  either  did  or  would  necessarily  result  in  the 
impairment  of  the  plaintiff's  physical  or  mental  health.  One's 
sense  of  decency  and  propriety  may  be  greatly  shocked  by 
evidence  going  to  shew  that  a husband  had  or  even  desired  to 
have  sexual  intercourse  with  his  wife  during  menstruation,  but 
it  has  not  yet  been  decided  that  conduct  which  shocks  one's 
sensibilities  is  a good  basis  for  an  alimony  decree,  unless  it  is 
clearly  established  by  evidence  that  such  conduct  is  calculated 
permanently  to  affect  the  health  of  the  person  seeking  the  decree. 
In  this  case  such  evidence  is  conspicuous  by  its  absence. 

I would,  for  these  reasons,  allow  the  appeal  and  dismiss  the 
action  with  the  usual  order  as  to  costs  in  alimony  actions. 

Maclaren  and  Magee,  JJ.A.,  agreed  with  Ferguson,  J.A. 

Meredith,  C. J.O. : — I reluctantly  agree  with  the  disposition  of 
this  appeal  which  is  proposed  by  my  brother  Ferguson.  I agree 
with  him  that  we  are  bound  by  the  authorities  to  hold  that  the 
respondent  has  not  made  a case  entitling  her  to  alimony;  that  the 
law  should  be  as  he  states  it  to  be,  is,  in  my  opinion,  to  be  deplored, 
and  it  is  not,  in  my  judgment,  in  accordance  with  modern  views 
as  to  the  relations  between  husband  and  wife.  To  withhold  ali- 
mony, unless  the  conduct  of  the  husband  is  such  as  to  lead  to  the 
conclusion  that  it  has  impaired,  or  that  it  will  impair,  the  physical 
health  or  the  mentality  of  the  wife,  is  to  say  that  a husband  may 
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subject  his  wife  daily,  and  even  hourly,  to  such  treatment  as  makes 
her  life  a veritable  hell  upon  earth  and  she  is  without  remedy  if 
she  is  robust  enough  to  suffer  it  all  without  impairment  of  her 
physical  health  or  her  mentality. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 


Montreal  Trust  Co.  v.  Richardson 

Contract — Agreement  to  Subscribe  for  and  Purchase  Shares  of  Company — 
Construction — Underwriting  Agreement — Conditional  Undertaking — Auth- 
ority to  Pledge  Agreement  to  Banking  Institution — Assignment  to  Trust 
Company — Contingent  Liability — Notice — Inquiry — Position  of  Pledgee. 

The  judgment  of  Rose,  J.,  46  O.L.R.  508,  was  reversed.  » 

Held,  that  the  agreement  entered  into  by  R.,  the  defendant’s  testator,  with 
M.  & Co.,  the  promoters  of  a certain  company,  in  fact  and  in  its  legal 
effect,  was  not  an  absolute  and  unconditional  agreement  to  purchase  and 
pay  for  100  shares  of  the  capital  stock  of  that  company,  but  was  an  agreement 
to  do  so  if  $150,000  of  the  shares  which  M.  & Co.  had  subscribed  for  and 
were  about  to  put  on  the  market,  were  not  taken  by  the  public;  and,  when 
the  $150,000  of  stock  was  taken  up,  R.’s  liability  as  between  him  and  M.  & 
Co.  ceased. 

R.’s  agreement  provided  that  his  “underwriting”  might  be  pledged  or  hypoth- 
ecated. The  agreement  shewed  on  its  face  that  it  was  not  an  uncon- 
ditional or  absolute  agreement  to  take  and  pay  for  the  shares,  but  only  an 
underwriting  agreement.  The  plaintiffs,  the  pledgees,  were  put  upon 
inquiry  as  to  what  the  condition  was.  The  authority  to  pledge  meant  that 
it  might  be  given  to  a banking  institution  as  security  for  advances;  and, 
assuming  that  the  pledge  of  it  passed  anything  to  the  plaintiffs,  it  passed 
only  the  contingent  liability  that  R.  had  undertaken,  namely,  to  take  and 
pay  for  100  shares  if  the  $150,000  of  the  shares  should  not  be  taken  by  the 
public. 


An  appeal  by  the  defendant  from  the  judgment  of  Rose,  J., 
46  O.L.R.  508. 


May  11  and  12.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

W.  N.  Tilley , K.C.,  and  A.  B.  Cunningham,  for  the  appellant, 
argued  that  the  agreement  upon  which  the  action  was  founded 
was  merely  an  underwriting  contract,  and  not  an  absolute  agree- 
ment to  purchase  shares.  Only  in  the  event  of  the  $150,000  of 
shares  not  being  disposed  of  to  the  public  by  J.  A.  Mackay  & 
Co.  Limited,  was  George  T.  Richardson  to  be  obliged  to  purchase 
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the  shares.  As  it  turned  out,  Mackay  & Co.  did  dispose  of  the 
$150,000  of  shares,  and  so  Richardson’s  liability  terminated; 
and,  as  this  action  was  based  upon  the  assumption  of  an  absolute 
agreement  to  purchase  the  shares,  it  must  fail.  Counsel  also  argued 
that  the  agreement  had  been  procured  by  fraudulent  misrepresenta- 
tions. A letter  from  Timmis,  agent  for  Mackay  & Co.,  to  George 
T.  Richardson,  contained  this  statement:  “The  money  which  we 
will  receive  from  the  sale  of  surplus  merchandise  when  the  different 
factories  have  been  concentrated,  with  the  $150,000  of  stock  which 
Messrs.  Mackay  & Co.  have  undertaken  to  sell  to  their  clients, 
will  give  the  concern  ample  cash  capital,  so  that  it  is  exceedingly 
improbable  that  any  payment  whatever  will  ever  be  called  on 
the  underwriting.”  This  was  a false  representation,  so  found 
by  the  learned  trial  Judge.  The  memorandum  delivered  to 
George  T.  Richardson  at  the  time  of  his  entering  into  the  contract, 
in  order  to  secure  his  acceptance  of  it,  also  contained  false  and 
misleading  information  regarding  the  organisation  and  promotion 
of  Canadian  Jewellers  Limited.  All  these  misrepresentations 
vitiated  the  contract  on  the  ground  of  fraud.  But  the  learned 
trial  Judge  had  found  that,  as  assignees  of  the  contract  with  J.  A. 
Mackay  & Co.,  the  plaintiffs  were  free  from  and  unaffected  by  the 
equities  existing  between  George  T.  Richardson  and  J.  A.  Mackay 
& Co.  Counsel  submitted  that  in  this  finding  the  learned  trial 
Judge  had  erred;  that  the  word  “underwriting”  on  the  face  of 
the  agreement  itself  was  insufficient  notice  to  the  assignees  of 
the  conditional  nature  of  the  agreement  to  put  them  on  inquiry, 
and  so  they  took  subject  to  equities:  In  re  Blakely  Ordnance  Co. 
(1867),  L.R.  3 Ch.  154;  Montreal  Trust  Co.  v.  Robert  (1917), 
Q.R.  52  S.C.  73,  36  D.L.R.  516;  Robert  v.  Montreal  Trust  Co. 
(1918),  56  Can.  S.C.R.  342,  41  D.L.R.  173;  In  re  Natal  Invest- 
ment Co.  (1868),  L.R.  3 Ch.  355;  In  re  General  Estates  Co. 
(1868),  L.R.  3 Ch.  758;  Buckley’s  Companies  Acts,  9th  ed., 
pp.  468,  469.  Counsel  also  urged  that,  as  no  notice  of  the 
assignment  from  Mackay  & Co.  to  the  plaintiffs  had  been  given 
to  either  George  T.  Richardson  or  the  appellant,  the  action 
should  be  dismissed.  They  also  contended  that  Mackay  & Co. 
should  have  notified  George  T.  Richardson  that  they  were  making 
large  personal  profits  out  of  the  transaction.  They  also  argued 
that,  because  no  prospectus  of  Canadian  Jewellers  Limited  had 
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ever  been  filed  with  the  Provincial  Secretary,  there  was  no  liability 
on  the  part  of  the  appellant. 

J.  L.  Whiting,  K.C.,  and  J.  B.  Walkem,  K.C.,  for  the  plaintiffs, 
respondents,  argued  that  it  appeared  from  the  terms  of  the  contract 
that  it  was  assignable  free  from  any  equities  existing  between 
Richardson  and  Mackay  & Co.,  and  therefore  the  equitable  rule 
that  it  must  be  assigned  subject  to  equities  did  not  apply:  In  re 
Agra  and  Masterman’s  Bank  (1867),  L.R.  2 Ch.  391;  Dickson 
v.  Swansea  Vale  and  Neath  and  Brecon  Junction  R.W.  Co.  (1868), 
L.R.  4 Q.B.  44;  Higgs  v.  Northern  Assam  Tea  Co.  Limited  (1869), 
L.R.  4 Ex.  387;  In  re  Romford  Canal  Co.  (1883),  24  Ch.  D.  85; 
Quebec  Bank  v.  Taggart  (1896),  27  O.R.  162.  The  intention  was 
not  that  Richardson  was  to  be  liable  only  if  Mackay  & Co.  failed 
to  dispose  of  the  $150,000  of  shares  to  the  public.  They  also 
contended  that,  as  pledgees,  the  respondents  were  entitled  to 
recover  because  they  had  no  notice  of  the  conditional  nature  of 
the  agreement  and  because  of  the  provision  in  the  underwriting 
regarding  hypothecation.  Even  if  there  were  fraud,  they  said, 
the  contract  was  thereby  only  rendered  voidable,  and  if  before 
repudiation  by  the  party  defrauded  third  parties  acquired  rights, 
as  they  did  here,  they  might  enforce  them  against  the  party  de- 
frauded: Kerr  on  Fraud  and  Mistake,  5th  ed.,  p.  10;  In  re  Licensed 
Victuallers’  Mutual  Trading  Association  (1889),  42  Ch.  D.  1. 
Counsel  denied  the  charge  of  misrepresentation  and  fraud,  how- 
ever, and  said  that  the  statement  in  Timmis’s  letter  about  the 
improbability  of  Richardson’s  being  ever  called  upon  was  mere 
expression  of  opinion  or  anticipation,  and  Richardson  was  not 
justified  in  retying  upon  it:  Kerr  on  Fraud  and  Mistake,  5th 
ed.,  p.  51. 

Tilley,  in  reply. 

June  25.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O.: — This  is  an  appeal  by  the  defendant  from  the  judgment, 
dated  the  7th  January,  1920,  which  was  directed  to  be  entered 
by  Rose,  J.,  after  the  trial  before  him,  sitting  without  a jury,  at 
Kingston,  on  the  17th  November,  1919. 

The  action  is  brought  to  recover  the  purchase-money  of  100 
preferred  shares  of  the  capital  stock  of  Canadian  Jewellers  Limited, 
of  $100  each,  which  it  is  alleged  that  George  T.  Richardson, 
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AP192()1V  deceased,  whose  executor  the  appellant  is,  agreed  to  purchase 

from  J.  A.  Mackay  & Co.  Limited,  at  95  per  cent,  of  the  par 

Trus™CoL  value  of  the  shares,  the  deceased  to  receive,  in  addition  to  the  100 
v.  shares,  50  per  cent,  of  their  par  value  in  “the  bonus  common 
Richardson.  gtoc|.  ^ compan^}”  and  it  is  also  alleged  that  it  was  “under- 
Meredith.cj.o.  st00d  that  the  underwriting  might  be  pledged  or  hypothecated 
with  any  banking  institution  for  advances  to  be  made  on  the 
security  of  the  said  subscription.”  It  is  further  alleged  that 
J.  A.  Mackay  & Co.  Limited  accepted  the  said  subscription, 
and  by  an  agreement  in  writing,  dated  the  30th  October,  1914, 
“transferred  or  pledged  the  same  to  the  respondents  as  collateral 
security  for  advances  made  by  them,  the  amount  at  present  due 
in  respect  thereof  being  the  sum  of  $123,522.69.”  It  is  alleged 
that  a copy  of  the  agreement  of  the  30th  October,  1914,  was  served 
on  the  deceased  on  the  23rd  December,  1914,  and  that  on  the 
30th  April,  1917,  the  “proper  stock  certificates”  were  tendered 
to  the  appellant  and  demand  made  for  payment  of  the  amount 
claimed  to  be  due  by  the  deceased  to  the  respondents,  and  that 
the  original  contract  of  the  deceased  and  the  original  agree- 
ment between  the  respondent  and  J.  A.  Mackay  & Co.  Limited 
were  at  the  same  time  shewn  to  the  appellant. 

The  defence  to  this  claim  is  that  the  agreement  upon  which 
it  is  based  was  procured  by  Henry  Timmis,  the  agent  and  asso- 
ciate of  J.  A.  Mackay  & Co.  Limited,  for  the  purpose  of  the  deceased 
taking  part  in  an  underwriting  of  $150,000  of  the  stock  of  Can- 
adian Jewellers  Limited,  which  was  a company  being  promoted 
by  Timmis  and  J.  A.  Mackay  & Co.  Limited,  and  which  stock 
that  company  had  undertaken  to  sell.  The  agreement  is  attacked 
on  the  ground  that  it  was  procured  by  means  of  false  and  fraud- 
ulent representations  by  them,  and  fraudulent  concealment  of 
material  facts  which  it  was  the  duty  of  Timmis  and  J.  A.  Mackay 
& Co.  Limited  to  disclose;  it  is  also  alleged  that  the  $150,000  of 
stock  of  Canadian  Jewellers  Limited  was  disposed  of  by  J.  A. 
Mackay  & Co.  Limited,  and  that  there  was,  therefore,  no  liability 
on  the  part  of  the  deceased  to  take  the  100  shares. 

Shortly  stated,  the  contention  of  the  appellant  is,  that  the 
agreement  on  which  the  action  is  based,  in  its  legal  effect,  did 
not  operate  as  an  absolute  agreement  to  purchase  the  shares, 
but  only  to  do  so  if  the  $150,000  of  shares  were  not  otherwise 
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disposed  of  by  J.  A.  Mackay  & Co.  Limited,  in  other  words, 
taken  up  by  the  public;  and  that,  the  $150,000  having  been  dis- 
posed of,  the  liability  of  the  deceased  came  to  an  end,  and  he  was 
entitled  to  the  bonus  shares  which,  according  to  the  terms  of 
the  agreement,  he  was  entitled  to  receive. 

The  respondents  dispute  this,  and  further  contend  that, 
whatever  might  have  been  the  deceased’s  rights  as  against  J.A. 
Mackay  & Co.  Limited,  the  deceased  having  agreed  that  “the 
underwriting  may  be  pledged  or  hypothecated  with  any  banking 
institution  as  security  for  advances,”  those  rights  cannot  be 
' set  up  against  them  as  pledgees  of  the  agreement. 

The  agreement  entered  into  by  the  deceased,  in  my  opinion, 
in  fact  and  in  its  legal  effect,  was  not  an  absolute  and  uncon- 
ditional agreement  to  purchase  and  pay  for  the  100  shares,  but 
was  an  agreement  to  do  so  if  $150,000  of  the  shares  which  J.A. 
Mackay  & Co.  Limited  had  subscribed  for  and  were  about  to 
put  on  the  market,  were  not  taken  up  by  the  public. 

The  parol  evidence  as  to  the  circumstances  which  led  to  the 
making  of  the  agreement,  and  the  language  of  the  agreement 
itself — which  speaks  of  it  as  an  “underwriting” — makes  this 
clear,  and  indeed  that  is  not  seriously  disputed  by  the  respond- 
ents. What  they  do  dispute  is  that  it  was  only  in  respect  of 
$150,000  of  the  stock  that  the  deceased  was  to  underwrite,  and 
they  say  further  that,  even  if  the  appellant’s  contention  as  to 
this  prevails,  they  are,  nevertheless,  as  pledgees,  entitled  to 
recover,  because  they  had  no  notice  of  the  conditional  nature 
of  the  agreement,  and  because  of  the  provision  as  to  the  pledg- 
ing or  hypothecation  of  the  “underwriting”  to  which  I have 
referred. 

Canadian  Jewellers  Limited  was  promoted  by  Timm  is  and 
J.  A.  Mackay  & Co.  Limited.  It  was  formed  for  the  purpose 
of  taking  over  several  jewellery  businesses  which  Tim  mis  had 
acquired.  The  authorised  capital  stock  was  to  consist  of  $2,500,000 
of  preferred  shares,-  $600,000  of  which  it  was  proposed  to  issue, 
and  a similar  amount  of  common  shares,  of  which  it  w-as  proposed 
to  issue  approximately  $450,000. 

The  promoters  concluded  that,  with  what  they  could  dispose 
of  of  the  surplus  merchandise  of  the  concerns  whose  businesses 

5 — 48  o.l.r. 
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had  been  acquired,  the  new  company,  with  $150,060  of  stock 
which  the  Mackay  company  had  undertaken  to  sell  to  their  clients, 
would  have  ample  cash  capital,  and*  in  Timmis’s  letter  to  the 
deceased,  of  the  8th  September,  1911,  which  contains  that  state- 
ment, the  writer  says:  “so  that  it  is  exceedingly  improbable  that 
any  payment  whatever  will  ever  be  called  on  the  undertaking.” 

This  letter  was  what  led  to  the  making  of  the  deceased’s 
agreement,  and,  in  my  view,  evidenced  the  nature  and  extent  of  the 
obligations  which  the  deceased  was  invited  to  enter  into.  The 
stock-ledger  of  the  company  shews  that,  at  the  date  of  the  deceased’s 
agreement,  no  shares  had  been  subscribed  for  by  J.  A.  Mackay 
& Co.  Limited,  but  later  on,  in  the  month  of  December,  a large 
number  of  shares,  far  exceeding  the  $150,000,  was  allotted  to  that 
company. 

It  will  have  been  noticed  that  in  Timmis’s  letter  he  does  not 
say  that  no  payment  from,  the  deceased  will  be  called  for,  but 
that  it  is  “exceedingly  improbable  that  any  payment  will  be 
called  for.”  The  meaning  of  that  is,  I think,  that  it  is  exceedingly 
improbable  that  the  $150,060  shares  which  it  is  said  the  Mackays 
had  undertaken  to  sell,  will  not  be  sold  by  them,  and  therefore 
highly  improbable  that  the  deceased  will  be  called  on  to  pay 
anything.  Why?  Because  he  was  to  pay  only  in  the  event 
of  the  $150,000  not  being  taken  up  by  the  public.  That  the  agree- 
ment was  subject  to  some  condition  as  to  the  event  on  the  happen- 
ing of  which  the  deceased’s  obligation  would  be  satisfied,  is  clear, 
and  I am  at  a loss  to  understand  what  the  condition  was,  unless 
that  the  $150,000  stock  which  the  Mackays  had  undertaken  to 
sell  should  not  be  taken  up  by  the  public.  Surely  it  was  not 
intended  that  he  must  continue  liable  until  the  whole  $2,500,000 
should  be  taken  up. 

I come,  therefore,  to  the  conclusion  that,  if  and  when  the 
$150,000  of  stock  was  taken  up,  the  deceased’s  liability  as  between 
him  and  J.  A.  Mackay  & Co.  Limited  ceased. 

There  remains  the  question  as  to  whether  the  respondents 
are  in  any  better  position  than  wras  J.  A.  Mackay  & Co.  Limited, 
and  that  question  should,  I think,  be  answered  in  the  negative; 
and,  in  my  view,  none  of  the  cases  cited  by  counsel  for  the  respond- 
ents has  any  application. 


XL  VIII.] 


ONTARIO  LAW  REPORTS. 


67 


The  deceased’s  agreeirent  provided  that  his  “underwriting” 
might  be  pledged  or  hypothecated.  It  was  plain,  therefore, 
that  his  agreement  to  take  and  pay  for  the  shares  was  not  an 
absolute  one,  but  was  conditional  upon  the  shares  in  respect  of 
which  he  was  underwriting  not  being  taken  up  by  the  public, 
and  that  put  the  respondents  upon  inquiry  as  to  what  the  con- 
dition was.  What  they  are  seeking  to  do  is  to  enforce  the  agree- 
ment as  an  unconditional  and  absolute  agreement  to  take  and 
pay  for  the  shares.  The  agreement  shews  on  its  face  that  it 
was  not  such  an  agreement,  but  only  an  underwriting  agreement; 
and  what  the  authority  to  pledge  or  hypothecate  means  is,  that 
it  might  be  given  to  a banking  institution  as  security  for  advances; 
and,  assuming  that  the  pledge  of  it  passed  anything  to  the  respond- 
ents, it  passed  only  the  contingent  liability  that  the  deceased 
had  undertaken,  namely,  a liability  to  take  and  pay  for  the  shares 
if  the  $150,000  of  the  shares  should  not  be  taken  by  the  public. 

There  were  other  questions  discussed  upon  the  argument; 
but,  as  I have  come  to  the  conclusion  which  I have  mentioned, 
it  is  unnecessary  to  consider  them. 

For  these  reasons,  I would  allow  the  appeal  with  costs  and 
substitute  for  the  judgment  which  has  been  directed  to  be  entered 
judgment  dismissing  the  action  with  costs. 
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Hurst  y.  Murray. 


Trial — Negligence — Driving  of  Motor-car  on  Highway  at  Excessive  Speed — 
Injury  to  Person  Struck  by  Car — Subsequent  Death — Action  under  Fatal 
Accidents  Act,  R.S.O.  1914,  ch.  151 — Cause  of  Death — Injury  Sustained 
or  Disease  not  Connected  with  Injury — Jury — Findings — Directions  of 
Judge — Form  of  Question — Misdirection — New  Trial — Evidence — Non- 
suit. 

A young  man  was  injured  by  a motor-car  driven  by  the  defendant.  He  was 
taken  to  the  hospital,  and  there  found  to  have  a broken  leg  and  internal 
injuries.  Three  days  later,  symptoms  of  diphtheria  appeared,  and  he  was 
removed  to  an  isolation  hospital,  where  he  died  two  days  after  his  removal. 
The  attending  physician  in  his  certificate  gave  as  the  cause  of  death  “diph- 
theria and  traumatism;”  the  latter  word  had  reference  to  the  broken  leg  and 
other  injuries.  At  the  trial  of  an  action  brought  by  the  young  man’s 
father,  under  the  Fatal  Accidents  Act,  R.S.O.  1914,  ch.  151,  the  medical 
witnesses  did  not  agree  as  to  the  extent  to  which  each  of  the  causes  assigned 
in  the  certificate  might  have  contributed  to  the  death.  In  answer  to  ques- 
tions, the  jury  found  that  the  accident  was  caused  by  the  negligence  of  the 
defendant,  consisting  of  “excessive  speed  down  grade  and  slippery  pave- 
ment,” and  that  the  deceased  was  not  guilty  of  any  negligence  which 
contributed  to  the  accident.  Question  5 was  as  follows:  “Was  the  death 
the  natural  or  ordinary  consequence  of  the  injuries  he  sustained  at  the 
accident?”  The  foreman  of  the  jury  told  the  Judge  that  the  jury  could 
not  come  to  a decision  on  that  question.  The  Judge  told  the  jury  to  go 
back  and  come  to  a decision  on  that.  In  answer  to  a question  asked  by 
the  foreman,  the  Judge  said  that  the  jury  had  to  answer  “yes”  or  “no”  to 
question  5.  The  jury  retired  and  returned  with  the  answer  “no:” — 

Held,  that  the  Judge’s  direction  that  the  question  must  be  answered  “yes” 
or  “no”  was  erroneous;  and,  upon  that  ground,  there  should  be  a new 
trial. 

Held,  also,  that  question  5 was  not  the  proper  question  to  put;  it  did  not  follow 
the  language  of  sec.  3 of  the  Fatal  Accidents  Act;  it  should  have  been, 
“Was  the  death  the  result  of  such  negligence  as  you  have  found?”  or  “Was 
the  death  caused  by  such  negligence?” 

Dunham  v.  Clare,  [1902]  2 K.B.  292,  296,  297,  and  Reed  v.  Ellis  (1916),  38 
O.L.R.  123,  133,  referred  to. 

Per  Masten,  J. : — The  right  of  the  defendant,  at  any  subsequent  trial,  to  a 
nonsuit,  if  the  plaintiff  should  fail  to  give  evidence  from  which  a jury  would 
be  entitled  to  find  that  the  death  resulted  from  the  negligence  of  the  defend- 
ant, should  not  be  prejudiced  by  anything  in  the  judgment  of  the  Court 
directing  a new  trial. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Maclaren,  J.A. : — 

This  is  an  appeal  by  the  plaintiff  from  a judgment  of  His 
Honour  Judge  Vance,  in  the  County  Court  of  the  County  of  York, 
on  the  23rd  March,  1920,  upon  the  answers  of  the  jury  to  questions 
submitted  to  them. 

The  action  was  brought  under  the  Fatal  Accidents  Act, 
R.S.O.  1914,  ch.  151,  by  the  father  of  a young  man  who,  it  was 
alleged,  was  injured  in  Queen  street,  Toronto,  on  the  16th  February, 
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1919,  by  a motor-car  negligently  and  recklessly  driven  by  the 
defendant;  and  it  was  alleged  that  the  injury  subsequently  caused 
his  death.  He  was  taken  to  St.  Michael’s  Hospital  and  there 
found  to  have  had  his  leg  broken  and  also  internal  injuries.  Three 
days  later,  symptoms  of  diphtheria  appeared,  and  he  was  removed 
to  the  Isolation  Hospital,  where  he  died  on  the  21st  February. 
The  attending  physician  in  his  certificate  gave  as  the  cause  of 
death  “ diphtheria  and  traumatism;”  the  latter  word  having 
reference  to  the  broken  leg  and  other  injuries  received  in  the 
collision. 

The  medical  witnesses  did  not  agree  as  to  the  extent  to  which 
each  of  these  causes  may  have  contributed  to  his  death. 

The  trial  Judge  submitted  the  following  questions  to  the  jury: — 

Q.  1.  Was  the  accident  caused  by  the  negligence  of  the 
defendant? 

Q.  2.  If  so,  in  what  did  such  negligence  consist? 

Q.  3.  Was  the  deceased  guilty  of  any  negligence  which  con- 
tributed to  the  accident? 

Q.  4.  If  so,  what  did  such  negligence  consist  of? 

Q.  5.  Was  the  death  the  natural  or  ordinary  consequence  of 
the  injuries  he  sustained  at  the  accident? 

Q.  6.  Damages? 

After  consultation,  the  jury  returned  and  informed  the  Judge 
that  they  had  agreed  upon  the  following  answers: — 

Q.  1.  A.  Yes. 

Q.  2.  A.  Excessive  speed  down  grade,  and  slippery  pavement. 
Q.  3.  A.  No. 

Q.  4.  Not  answered. 

Q.  5.  The  foreman:  “ We  could  not  answer  that,  your  Honour. 
We  could  not  come  to  a decision.” 

Judge  Vance:  “I  must  ask  you  to  go  back  and  come  to  a 
decision  on  that.” 

The  foreman:  “Do  we  have  to  answer  it  yes  or  no?” 

Judge  Vance:  “Yes.” 

After  the  jury  had  retired,  counsel  for  the  plaintiff  contended 
that  his  Honour  had  wrongly  instructed  the  jury,  and  that  it  was 
sufficient  to  entitle  the  plaintiff  to  succeed  if  the  jury  found  that 
the  death  was  in  part  the  result  of  the  accident.  After  some 
discussion,  his  Honour  decided  not  to  alter  his  direction  to  the 
jury. 
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The  jury  returned  and  informed  the  Judge  that  they  had 
agreed  to  answer  “ No  ” to  question  5,  and  had  assessed  the 
damages  at  $800. 

The  learned  Judge  thereupon  dismissed  the  plaintiff’s  action. 

May  27.  The  appeal  was  heard  by  Maclaren  and  Magee, 
JJ.A.,  Masten,  J.,  and  Ferguson,  J.A. 

A.  R.  Hassard,  for  the  appellant,  argued  that  the  learned  trial 
Judge  should  not  have  instructed  the  jury  that  they  were  required 
to  answer  question  5 either  in  the  affirmative  or  the  negative. 
It  was  not  necessary  that  the  death  should  be  the  natural  or 
ordinary  consequence  of  the  injury  which  the  boy  had  sustained 
at  the  hands  of  the  defendant,  so  long  as  death  was  the  result 
thereof:  Dunham  v.  Clare,  [1902]  2 K.B.  292;  Regina  v.  Flynn 
(1867),  16  W.R.  319;  Simpson  v.  Local  Board  of  Health  of  Belleville 
(1917),  40  O.L.R,.  406,  39  D.L.R.  442;  Sydney  Post  Publishing 
Co.  v.  Kendall  (1910),  43  Can.  S.C.R.  461.  In  the  alternative, 
counsel  asked  for  a new  trial. 

IF.  Zimmerman,  for  the  defendant,  respondent,  contended  that 
the  ruling  of  the  learned  trial  Judge  that  question  5 should  be 
answered  “yes”  or  “no”  was  right.  He  also  argued  that  there 
was  no  evidence  of  death  having  resulted  from  the  collision  with 
the  motor-car,  and  that  there  should  have  been  a nonsuit:  Reed 
v.  Ellis  (1916),  38  O.L.R.  123,  32  D.L.R.  592;  Hawley  v.  Ottawa 
Gas  Co.  (1919),  15  O.W.N.  454. 

Hassard,  in  reply. 

[ 

June  25.  Maclaren,  J.A.  (after  setting  out  the  facts  as 
above): — No  authority  was  cited  to  us  by  the  counsel  for  the 
respondent  for  the  ruling  by  His  Honour  that  question  5 must 
be  answered  either  “yes”  or  “no,”  and  I am  not  aware  of  any 
such  authority;  and,  on  that  ground,  I am  of  opinion  that  the 
appeal  should  be  allowed  and  a new  trial  ordered. 

As  to  the  form  of  question  5 itself,  it  may  be  noted  that  it 
has  not  adopted  the  language  of  the  Act  under  which  the  action 
is  brought,  R.S.O.  1914,  ch.  151,  called  “The  Fatal  Accidents 
Act,”  and  formerly  known  as  “Lord  Campbell’s  Act.” 

Section  3 reads  as  follows: — 

“Where  the  death  of  a person  has  been  caused  by  such  wrongful 
act,  neglect  or  default,  as,  if  death  had  not  ensued,  would  have 
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entitled  the  person  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  the  person  who  would  have  been 
liable,  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,”  etc. 

Section  4 provides  that  the  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  and  child  of  the  person  whose  death  was  so 
caused. 

The  first  four  of  the  questions  put  in  this  case  are  similar  to 
those  usually  put  in  these  fatal  accident  cases.  As  to  the  fifth, 
it  is  to  be  observed  that  it  does  not  adopt  the  language  of  the  Act, 
but  introduces  the  words  “natural  or  ordinary,”  which  are  not 
found  in  the  Act.  The  form  of  question  usually  asked  is,  “Was 
the  death  the  result  of  such  negligence  as  you  have  found?”  or 
“Was  the  death  caused  by  such  negligence?”  The  trial  Judge 
can  give  such  directions  or  explanations  as  he  may  find  necessary 
in  the  particular  case. 

The  judgment  in  the  case  of  Dunham  v.  Clare,  [1902]  2 K.B. 
292,  a unanimous  judgment  of  the  English  Court  of  Appeal,  is  a 
very  high  authority  on  the  point.  Collins,  M.R.,  says,  at  p.  296 : — 

“Did  the  death  or  incapacity  in  fact  result  from  the  injury? 
The  County  Court  Judge,  by  inquiring  whether  death  was  the 
natural  or  probable  consequence  of  the  injury,  has  applied  the 
wrong  standard  to  the  solution  of  the  question.  It  is  quite  con- 
sistent to  say  that  death  resulted  from  the  injury  and  yet  that  it 
was  neither  the  natural  nor  the  probable  consequence  of  it.” 

Mathew,  L.J.,  says,  at  p.  297: — 

“The  County  Court  Judge  misdirected  himself  in  laying  down 
the  wrong  test,  because  death  may  have  been  the  result  of  the 
injury  though  it  was  not  the  natural  or  probable  consequence 
thereof.” 

Cozens-Hardy,  L.J.,  says,  at  p.  297: — . 

“The  question  is,  From  what  in  fact  has  death  resulted? 
The  answer  to  that  question  does  not  depend  upon  what  was  at 
first  thought  to  be  reasonable  and  probable.  If  death  has  resulted 
in  fact  from  the  injury,  the  applicant  is  entitled  to  succeed.” 

See  also  theN  remarks  of  Meredith,  C.J.C.P.,  in  Reed  v.  Ellis, 
38  O.L.R.  123,  at  p.  133,  32  D.L.R.  592,  at  p.  599,  where  he 
criticises  the  use  of  the  words  “reasonable  and  probable  con- 
sequence of  any  negligence  on  the  part  of  the  defendants”  in  a 
question  submitted  to  a jury. 
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In  my  opinion,  there  should  be  a new  trial,  the  costs  of  the 
former  trial  and  of  this  appeal  to  abide  the  result. 

Magee  and  Ferguson,  JJ.A.,  agreed  with  Maclaren,  J.A. 


Hasten,  J.: — The  majority  of  the  Court  being  of  the  opinion  * 
that  a new  trial  should  be  had,  I refrain  from  discussing  the 
question  as  to  whether  there  was  any  evidence  that  the  death  of 
George  Hurst  was  occasioned  by  the  impact  on  his  person  of  the 
defendant’s  motor-car.  It  should,  however,  I think,  be  made 
entirely  plain  that  nothing  in  the  judgment  of  this  Court  prejudices 
or  affects  the  right  of  the  defendant  to  a nonsuit  in  case  the  plain- 
tiff fails  to  give  any  evidence  from  which  a jury  would  be  entitled 
to  find  that  George  Hurst’s  death  resulted  from  the  accident 
complained  of. 

New  trial  ordered. 


[APPELLATE  DIVISION.] 

Re  Toronto  Suburban  R.W.  Co.  and  Rogers. 

Railway — Expropriation  of  Land — Ontario  Railway  Act,  1906 — Date  of 
“ Taking ” — Deposit  of  Plan  of  Location — Service  of  Notice  of  Expro- 
priation— Registry  Act — Plan  of  Subdivision — Sale  of  Lots — Rights  of 
Purchasers — “ Owner ” — Compensation — Arbitration. 

The  decision  of  Middleton,  J.,  46  O.L.R.  201,  was  affirmed  (Riddell  and 
Masten,  JJ.,  dissenting). 

City  of  Edmonton  v.  Calgary  and  Edmonton  R.W.  Co.  (1916),  53  Can.  S.C.R. 
406,  and  Toronto  Suburban  R.W.  Co.  v.  Everson  (1917),  54  Can.  S.C.R.  395, 
followed. 


An  appeal  by  the  railway  company  from  the  order  of  Middleton, 
J.,  46  O.L.R.  201. 

January  13.  The  appeal  was  heard  by  Magee,  J.A.,  Clute, 
Riddell,  Sutherland,  and  Masten,  JJ. 

R.  B.  Henderson,  for  the  appellant  company.  The  deposit  of  a 
plan  and  book  of  reference  and  notice  of  the  deposit,  as  mentioned 
in  the  Ontario  Railway  Act,  1906,  6 Edw.  VII.  ch.  30,  sec.  67, 
constitute  notice;  and  this  section  was  complied  with  in  August, 
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1911.  Clause  18  of  sec.  2 of  the  same  Act  defines  “owner,” 
and  this  clause  is  amplified  by  sec.  61.  The  railway  company  can 
deal  with  the  “owner”  as  defined  in  the  Act:  Young  v.  Midland 
R.W.  Co.  (1892),  19  A.R.  265,  per  Osier,  J.A.,  at  p.  274;  O'Connor 
v.  Nova  Scotia  Telephone  Co.  Limited  (1893),  22  Can.  S.C.R. 
276,  at  p.  290.  Notice  of  expropriation  need  only  be  served  on 
an  “owner”  under  the  statute;  service  on  any  person  named  in 
sec.  61  (supra)  is  good  service  of  the  notice  of  expropriation: 
Sanders  v.  Edmonton  Dunvegan  and  British  Columbia  R.W.  Co. 
(1914),  18  Can.  Ry.  Cas.  71;  Stewart  v.  Ottawa  and  New  York 
R.W.  Co.  (1899),  30  O.R.  599.  The  Dominion  Act  differs  from 
the  Ontario  Act,  and  City  of  Edmonton  v.  Calgary  and  Edmonton 
R.W.  Co.  (1916),  53  Can.  S.C.R.  406,  30  D.L.R.  222,  is  distinguish- 
able, for  in  that  case  the  sole  question  dealt  with  is  the  priority 
of  the  railway  company’s  plan  over  that  of  the  municipality. 
Toronto  Suburban  R.W.  Co.  v.  Everson  (1917),  54  Can.  S.C.R. 
395,  34  D.L.R.  421,  is  the  converse  of  the  Edmonton  case:  see  per 
Anglin,  J.,  at  p.  407.  The  new  section  89  (2)  in  the  Ontario 
Railway  Act  of  1913,  3 & 4 Geo.  V.  ch.  36,  does  not  apply  here. 
See  also  p.  412  of  the  Edmonton  case,  53  Can.  S.C.R.  at  p.  412, 
as  to  the  time  for  filing  the  plan  and  notice  following. 

D.  J.  Coffey,  for  the  claimants  Ford  and  Roome,  respondents. 
The  servitude  fastened  upon  the  land  by  the  deposit  of  the  plan 
is  for  only  one  year.  Under  6 Edw.  VII.  ch.  30,  sec.  2,  clause  18, 
Ford  and  Roome  are  true  owners,  and  the  cases  cited  by  counsel 
for  the  appellant  company  shew  that  the  real  owners  should  be 
served.  These  respondents  got  title  in  1912,  and  notice  of  expro- 
priation was  served  in  1913;  that  was  the  time  of  the  first  taking 
of  the  land.  The  mere  filing  of  the  plan  does  not  constitute 
notice:  see  the  Everson  case,  54  Can.  S.C.R.  at  p.  407,  sub  fin. 

J.  M.  Bullen,  for  the  respondent  Rogers. 

Henderson,  in  reply.  As  to  servitude  existing  for  a year  only, 
see  the  Edmonton  case,  53  Can.  S.C.R.  at  pp.  410,  411.  The 
Everson  case  is  governed  by  the  Edmonton  case.  As  to  the  effect 
of  registration  as  notice,  see  Re  McKinley  and  McCullough  (1919), 
46  O.L.R.  535,  51  D.L.R.  659. 

June  25.  Cltjte,  J.: — This  case  came  on  for  hearing  on  the 
10th  October,  1919,  at  a weekly  sittings  of  this  Court,  upon  a 
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special  case,  in  the  presence  of  counsel  for  the  Toronto  Suburban 
Railway  Company,  the  claimants  Ford  and  Roome,  and  W.  T. 
Rogers.  I take  the  facts  as  stated  in  the  judgment  of  Mr.  Justice 
Middleton,  delivered  on  the  16th  October,  1919,  upon  the  special 
case.  He  declared  that  there  should  be  an  arbitration  to  determine 
“the  compensation  to  be  paid  by  the  railway  company  to  the 
claimants  Ford  and  Roome,  respectively,  for  the  portion  of  their 
lands  respectively  taken  and  the  injurious  affection  of  their 
respective  remaining  lands,  such  arbitration  to  proceed  upon  the 
basis  of  a taking  on  the  30th  May,  1913,”  with  costs. 

This  appeal  is  from  that  judgment.  In  the  notice  of  appeal 
objection  is  taken  (1)  that  the  learned  Judge  holds  that  the 
distinction  between  the  case  of  Toronto  Suburban  R.W.  Co.  v. 
Everson , 54  Can.  S.C.R.  395,  34  D.L.R.  421,  and  City  of  Edmonton 
v.  Calgary  and  Edmonton  R.W.  Co.,  53  Can.  S.C.R.  406,  30  D.L.R. 
222,  is  to  be  found  in  the  difference  between  the  Ontario  Act 
and  the  Dominion  Act,  and  the  appellant  company  endeavoured 
to  controvert  this  finding. 

In  his  reasons  for  judgment,  the  learned  Judge  says  (46  O.L.R. 
at  pp.  205,  206):  “In  Toronto  Suburban  R.W.  Co.  v.  Everson, 
54  Can.  S.C.R.  395,  3,4  D.L.R.  421,  the  Supreme  Court  of  Cauada 
decided  that  the  governing  statute  was  the  Act  of  1906.  In  the  same 
case  it  was  also  determined  that  the  giving  of  the  notice  of  expro- 
priation, and  not  the  registration  of  the  plan,  was  the  taking  of 
the  lands,  which  first  conferred  a right  upon  the  railway  company. 
When  it  is  borne  in  mind  that  the  filing  of  a plan  not  only  imposes 
no  obligation  upon  the  railway  company,  but  authorises  it  to  take 
any  land  within  the  limits  of  deviation  provided  (sec.  59  (13)  of 
the  Act  of  1906),  i.e.,  one  mile  on  each  side  of  the  line  as  originally 
projected,  the  reasonableness  of  this  holding  can  be  appreciated.” 

He  then  points  out  that  “in  City  of  Edmonton  v.  Calgary  and 
Edmonton  R.W.  Co.,  53  Can.  S.C.R.  406,  30  D.L.R.  222,  a case 
under  the  Dominion  Railway  Act,  it  was  held  that  under  that 
Act,  ‘by  the  deposit  of  the  plan/  the  owner  ‘was  divested  of  the 
power  to  dispose  of  the  property,  within  the  limits  of  the  right  of 
way:  the  land  was  put  extra  commercium.  The  deposit  of  the 
approved  plan  with  the  registrar  fastened  a servitude  upon  the 
land  taken  and  gave  the  company  a statutory  right  to  acquire  a 
complete  title  to  it  for  railway  purposes:’  per  the  Chief  Justice, 
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54  Can.  S.C.R.  at  pp.  410,  411.  Tt  was,  in  my  opinion,  not  within 
the  power  of  the  land-owner,  after  the  deposit  of  the  location 
plan,  etc.,  in  anywise  to  affect  the  land  thereby  designated  as  that 
which  the  company  intended  to  acquire  for  the  right  of  way  so 
as  to  interfere  with  the  right  of  expropriation  or  to  render  its  exer- 
cise more  burdensome  or  less  advantageous  to  the  company:’ 
per  Anglin,  J.,  at  p.  412.  The  same  Court  that  declared  this  to 
be  the  meaning  of  the  Dominion  Act  having  immediately  there- 
after declared  the  notice  of  expropriation  under  the  Ontario  Act 
of  1906  to  be  the  first  proceeding  that  gave  the  railway  company 
any  right,  it  follows  that  the  land  was  not,  before  the  5th  May, 
1913,  extra  commercium,  and  that  all  transactions  prior  to  that  date 
must  be  given  effect  to.” 

Counsel  for  the  appellant  company  contended  that  in  effect 
this  decision  was  wrong,  and  that  Rogers,  the  prior  owner  of  the 
block  in  which  Ford  and  Roome  claimed  interests,  was  the  only 
person  with  whom  arbitration  proceedings  could  or  should  be 
had,  and  that  distinct  arbitrations  with  the  parties  who  became 
owners  prior  to  expropriation  was  not  the  proper  course  and 
practice  under  the  Act,  and  that  therefore  the  judgment  which 
directed  the  arbitration  with  these  claimants  is  erroneous. 

I agree  with  Mr.  Justice  Middleton  (46  O.L.R.  at  p.  207) 
that  these  two  purchasers,  Ford  and  Roome,  “are  entitled  to  have 
the  arbitration  proceed  to  determine  the  compensation  to  be  paid 
to  them  respectively,  on  the  footing  that  the  railway  company 
had  offered  to  them  respectively  amounts  mentioned  in  the 
schedule  to  the  order  of  the  30th  May,  1913 — the  value  to  be 
determined  as  of  the  date  of  service  of  the  notice  of  expropriation.” 

Here,  as  in  the  Everson  case,  the  Act  of  1906,  as  amended  by 
an  Act  of  1908,  8 Edw.  VII.  ch.  44,  is  the  Act  to  be  looked  to, 
for  the  reason  that  the  Act  of  1913  came  into  force  on  the  1st 
July,  1913,  and  notice  of  expropriation  was  given  on  the  5th 
May,  1913— in  other  words,  prior  to  the  last-mentioned  Act 
coming  into  force.  I think  it  perfectly  plain  from  the  judgment 
in  the  Everson  case  that  the  Act  of  1906,  as  amended,  evidently 
contemplates  a valuation  as  of  the  date  of  the  notice. 

In  my  opinion,  and  under  the  authorities  referred  to  in  his 
judgment,  Middleton,  J.,  was  right  in  the  order  he  made  directing 
arbitration,  and  this  appeal  should  be  dismissed  with  costs. 
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Sutherland,  J.:— For  the  reasons  stated  therein,  I am  of 
opinion  that  the  judgment  of  Middleton,  J.,  is  right,  and  I agree 
that  this  appeal  therefrom  should  be  dismissed  with  costs. 


Masten,  J. : — This  is  an  appeal  by  the  railway  company  from 
the  order  of  Middleton,  J.,  dated  the  16th  October,  1919,  pro- 
nounced in  Single  Court  on  a special  case  stated  by  the  parties. 

The  claimants,  Roome  and  Ford  (respondents),  are  persons 
interested  in  lands  taken  by  the  railway  company  under  its 
compulsory  powers. 

As  the  facts  are  fully  set  forth  in  the  judgment  appealed  from, 
which  is  reported  in  46  O.L.R.  201,  they  need  not  here  be  repeated, 
but  a chronological  memorandum  of  dates  may  be  convenient. 


27th  March,  1911 Rogers,  as  owner  of  a block  of 

land,  agreed  to  sell  certain  lots  to 
one  Clements,  not  a party  to  this 
application. 

16th  May,  1911 Clements  agreement  registered  in 

the  registry  office. 

3rd  August,  1911 The  railway  company  deposited 

its  plan  of  location  in  the 
registry  office. 

4th  August,  1911 The  railway  company  published 

notice  of  such  deposit. 

26th  August,  1911 Rogers’s  plan  of  a subdivision  of 

these  lands  was  filed  in  the 
registry  office. 

9th  May,  1912 Roome  agreed  to  purchase  from 

Rogers  two  lots  — agreement 
never  registered. 

21st  October,  1912 Ford  agreed  to  purchase  two  lots. 

7th  November,  1912 Ford  registered  his  agreement. 

5th  May,  1913 Railway  company  served  on  Rogers 

notice  of  expropriation. 

10th  May,  1913 .Railway  company  served  notice  for 

immediate  possession. 
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Subsequent  to  10th  May,  1913. The  railway  company  first  received 

actual  notice  of  the  sales  by 
Rogers  to  Roome  and  Ford. 

The  questions  raised  by  the  special  case  are  as  follows: — 

(1)  Was  the  registration  of  the  Clements  agreement  (instru- 
ment No.  10475)  on  the  16th  May,  1911,  above  referred  to, 
notice  to  the  company  of  the  plan  of  subdivision  1602?  And, 
if  so,  what,  if  any,  effect  will  such  notice  have  on  the  question  at 
issue  between  the  parties  herein? 

(2)  As  to  effect  (if  any)  of  the  deposit  of  the  said  plan  of  right 
of  way  upon: — 

(a)  Purchasers  purchasing  prior  thereto,  but  who  did  not  record 
specified  notice  thereof. 

(b)  Purchasers  who  purchased  subsequent  to  the  deposit  and 
who  did  not  record  notice  thereof. 

(c)  Purchasers  who  purchased  subsequent  to  the  filing  of  the 
company’s  plan  and  subsequent  to  the  recording  of  the  owner’s 
plan,  but  before  the  giving  of  the  notice  of  expropriation. 

(3)  What  effect  upon  the  registration  of  the  said  plan  of  right 
of  way  has  the  fact  that  the  company  did  not  serve  notice  of 
expropriation  till  more  than  one  year  after  the  deposit  of  its 
plan. 

(4)  As  to  what  effect,  if  any,  the  deposit  of  the  said  plan  of 
right  of  way  has  in  respect  to  the  streets  laid  out  in  the  said 
plan  of  subdivision,  and  the  consequent  severance. 

(5)  As  to  what  date  the  damages  to  the  different  respective 
classes  should  be  assessed  as  against  the  railway  company  for  the 
taking  of  the  said  lands. 

(6)  As  to  whether  the  compensation  should  be  determined 
in  one  arbitration,  to  which  the  registered  owners  only  are  parties, 
or  whether  the  company  is  bound  to  arbitrate  with  each  owner 
whether  registered  or  not. 

The  order  or  judgment  appealed  from  provides  as  follows: — 

“1.  This  Court  doth  declare  that  there  should  be  arbitration 
to  determine  the  compensation  to  be  paid  by  the  railway  company 
to  the  claimants  Ford  and  Roome  respectively  for  the  portion  of 
their  lands  respectively  taken  and  the  injurious  affection  of  their 
respective  remaining  lands,  such  arbitrations  to  proceed  upon  the 
basis  of  a taking  on  the  30th  of  May,  1913.” 
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It  is  not  contested  that  the  statute  governing  the  present 
controversy  is  the  Ontario  Railway  Act,  1906,  as  amended  in 
1908,  and  that  the  more  important  sections  of  that  Act  bearing 
on  the  present  application  are  sec.  2,  sub-sec.  8,  and  secs.  61, 
66,  67,  and  68. 

By  its  appeal  the  railway  company  seeks  to  have  it  declared 
that  its  right  arose  on  the  3rd  August,  1911,  when  its  plan  was 
deposited  in  the  registry  office,  and  that  the  respondents  took 
subject  to  the  prior  right  of  the  railway  company  acquired  by  it 
on  the  filing  of  its  plan,  with  the  result  that  there  should  be  only 
one  arbitration,  namely,  that  founded  on  the  notice  of  expropria- 
tion given  to  Rogers  on  the  5th  May,  1913. 

The  crucial  point  in  the  case  is,  when  did  the  right  of  the 
railway  company  as  against  purchasers  from  Rogers  arise?  Was 
it  on  the  deposit  of  the  plan  or  was  it  when  the  railway  company 
served  written  notice  of  expropriation  on  Rogers? 

In  the  first  event,  the  right  of  the  railway  company  would  be 
superior,  and  the  purchaser  must  come  in  under  the  Rogers 
arbitration.  In  the  second  event,  having  regard  to  the  dates  as 
above  set  out,  Ford  and  Roome  would  be  owners  in  priority  to  the 
railway  company,  and  their  rights  as  such  would  have  to  be 
individually  expropriated  in  the  ordinary  way;  this  last  statement, 
however,  is  subject  to  Mr.  Henderson’s  first  point,  to  which  I 
shall  advert  later. 

The  judgment  in  the  Court  below  adopts  the  latter  conclusion, 
based  on  two  cases  recently  determined  in  the  Supreme  Court  of 
Canada,  namely,  City  of  Edmonton  v.  Calgary  and  Edmonton 
R.W.  Co.,  53  Can.  S.C.R.  406,  30  D.L.R.  222,  and  Toronto  Subur- 
ban R.W.  Co.  v.  Everson , 54  Can.  S.C.R.  395,  34  D.L.R.  421.  In 
view  of  the  opinion  expressed  in  the  case  now  under  review,  a 
critical  examination  of  these  two  decisions  of  the  Supreme  Court 
becomes  necessary. 

j 

The  Edmonton  case  depends  on  sec.  153  of  the  Dominion 
Railway  Act  of  1903.  The  corresponding  section  of  the  Ontario 
Railway  Act  of  1906,  6 Edw.  VII,  ch.  30,  is  sec.  67.  For  con- 
venience of  consideration  I have  placed  these  two  sections  in 
parallel  columns: — 
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Dominion  Act,  1903,  sec. 
153. 

“The  deposit  of  a plan, 
profile  and  book  of  reference, 
and  the  notice  of  such  deposit, 
shall  be  deeired  a general 
notice  to  all  parties  of  the 
lands  which  will  be  required 
for  the  railway  and  works; 
and  the  date  of  such  deposit 
shall  be  the  date  with  refer- 
ence to  which  such  compen- 
sation or  dam  ages  shall  be 
ascertained.” 


Ontario  Act,  1906,  sec. 


67. 


“The  deposit  of  a map  or 
plan  and  book  of  reference, 
and  the  notice  of  the  deposit, 
shall  be  deemed  a general 
notice  to  all  such  persons  as 
aforesaid  of  the  lands  which 
will  be  required  for  the  rail- 
way and  works.” 

To  which  the  decision  in 
the  Everson  case  adds: — 
“And  the  date  of  serving 
notice  under  sec.  68  shall  be 
the  date  with  reference  to 
which  such  compensation  or 
damages  shall  be  ascer- 
tained.” 

It  is  common  ground  that  the  Ontario  Railway  Act  contains 
no  express  provisions  in  regard  to  the  date  at  which  compensation 
is  to  be  ascertained;  and,  in  consequence,  the  question  had  to  be 
determined  by  the  Supreme  Court  of  Canada  on  a consideration 
generally  of  the  provisions  of  the  Ontario  Railway  Act. 

In  determining  the  date  with  regard  to  which  the  arbitrators 
are  to  fix  the  compensation,  it  was  relevant  to  consider  the  date 
when  the  railway  company  began  to  take  active  steps  to  acquire 
possession  of  the  lands,  and  that  point  is  considered  in  the  judg- 
ment of  the  Court,  but  the  fact  that  the  compensation  is  to  be 
assessed  as  of  the  date  of  service  by  the  railway  company  of 
notice  of  taking  has  no  bearing,  it  seems  to  me,  on  the  question 
whether  the  railway  company  had  at  an  earlier  date,  by  deposit 
of  its  plan,  acquired  a first  claim  on  the  lands  to  be  taken,  and 
imposed  a servitude  on  the  owner.  It  also  appears  to  me  that  the 
learned  Judges  of  the  Supreme  Court  did  not  treat  the  date  at 
which  such  servitude  is  imposed  as  a determining  factor  in 
their  conclusions. 

Dealing  with  that  question  Mr.  Justice  Anglin  says  (54  Can. 
S.C.R.  at  p.  407) : — 
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“If  the  Act  of  1906  applies,  although  notice  of  the  deposit 
of  the  plan  is  by  section  67  declared  to  be  general  notice  to  all 
persons  owning  lands  shewn  thereon  of  the  lands  required  for  the 
railway,  until  the  notice  to  the  owner  prescribed  by  section  68 
is  given,  the-  land  to  be  taken  is  not  fixed,  since  the  company 
may  desist,  or  may  deviate  within  the  limit  of  one  mile  from  the 
line  as  located  on  the  filed  plan  (sec.  59,  sub-sec.  13).  Moreover, 
this  notice  must  be  accompanied  by  a declaration  of  the  company’s 
readiness  to  pay  a sum  certain  as  compensation  for  the  land  or 
damages,  which  a disinterested  Ontario  Land  Surveyor  must 
certify  to  be  fair.  No  other  date  being  mentioned,  the  compen- 
sation here  referred  to  is  presumably  based  upon  valuation  as 
of  the  date  of  the  notice  and  certificate.” 

And  Mr.  Justice  Duff,  at  p.  398,  after  demonstrating  that  the 
Act  of  1906,  as  amended  in  1908,  governs,  says: — 

“Section  68  of  the  Act  of  1906,  as  amended  in  1908,  evidently 
contemplates  a valuation  as  of  the  date  of  the  notice.” 

The  judgment  in  review  holds  that,  because  the  Everson  case 
determines  that  the  date  with  reference  to  which  compensation 
is  to  be  assessed  is  the  date  of  notice  of  expropriation,  therefore 
the  Supreme  Court  (inferentially,  I assume)  “determined  that  the 
giving  of  the  notice  of  expropriation,  and  not  the  registration  of 
the  plan,  was  the  taking  of  the  lands,  which  first  conferred  a right 
upon  the  the  railway  company”  and  that  “the  notice  of  expro- 
priation under  the  Ontario  Act  of  1906”  w~as  “the  first  proceeding 
that  gave  the  railway  company  any  right.” 

With  the  greatest  respect,  I am  unable  to  deduce  these  con- 
clusions from  the  Everson  case.  While  in  the  Everson  case  the 
attention  of  the  Court  was  confined  to  the  date  which  the  arbitra- 
tors are  to  observe  in  fixing  the  amount  of  the  compensation,  in 
the  Edmonton  case  the  attention  of  the  Court  was  directed  exclu- 
sively to  the  question  of  the  time  when  the  railway  company 
first  acquired  a right  in  the  lands — the  very  question  which 
falls  to  be  determined  in  the  present  case.  It  is  manifest  that 
the  acquisition  of  a right  by  the  railway  company  in  the  land 
is  one  thing  and  the  date  at  which  the  compensation  is  to  be 
fixed  quite  another  thing.  They  are  not  necessarily  contem- 
poraneous; whether  they  are,  or  not,  depends  entirely  upon  the 
terms  of  the  Railway  Act.  It  v\as  held  in  the  Edmonton  case 
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that  the  deposit  of  the  approved  plan  with  the  registrar  fastened  a 
servitude  upon  the  land  taken,  and  gave  the  company  a statutory 
right  to  acquire  a complete  title  to  it  for  railway  purposes.  The 
result  was,  that  the  claim  of  the  railway  company  was  held  to  be 
senior  to  the  claim  of  municipalities  in  respect  to  certain  highways 
crossing  the  railway,  which  highways  had  been  laid  out  after  the 
filing  of  the  plan.  In  the  determination  of  that  question  no 
reference  whatever  is  made  by  the  Court  to  the  date  with  regard 
to  which  compensation  is  to  be  assessed.  The  decision  seems  to 
me  to  be  based  solfely  on  the  first  clause  of  sec.  153,  which  is  sub- 
stantially identical  with  sec.  67  of  the  Ontario  Act.  While  the 
Edmonton  case  was  determined  under  the  Dominion  Railway 
Act,  yet  a comparison  of  its  provisions  with  those  of  the  Ontario 
Act,  above  quoted,  leads  me  to  the  conclusion  that  there  is  no 
substantial  difference  in  the  statutes,  and  that  nothing  in  the 
Everson  case  suffices  to  displace  the  decision  in  the  Edmonton 
case,  by  which  we  must,  I think,  be  governed. 

It  appears  to  me,  moreover,  that  sec.  66  of  the  Ontario  Act 
affords  indication  that  the  deposit  of  the  map  or  plan  and  book 
of  reference  itself  conferred  upon  the  railway  company  a right 
over  the  lands  shewn  on  the  map  or  plan  and  in  the  book  of  refer- 
ence. That  section  evidently  contemplates  that  when  a railway 
company  goes  to  an  owner  pursuant  to  that  section,  it  does  not 
go  seeking  to  buy  a right  of  way  which  the  owner  may  utterly 
refuse,  but,  on  the  contrary,  that  it  goes  with  a superior  right 
over  the  lands  shewn  on  the  map  or  plan,  for  the  purpose  of 
negotiating  the  terms  of  compensation  which  it  is  to  make  for 
the  land  taken. 

The  subsequent  provisions  of  sec.  68  only  come  into  play  in 
case  of  disagreement  regarding  such  terms. 

This  disposes  of  the  main  question,  and  I would  answer  the 
questions  submitted  for  the  opinion  of  the  Court  as  follows: — 

Question  ( 1 ):  The  registration  of  the  Clements  agreement 
was  constructive  notice  only  to  the  railway  company  of  the 
plan  of  subdivision,  and  under  the  provisions  of  the  Ontario 
Registry  Act  such  constructive  notice  does  not  affect  the  rights 
of  the  railway  company:  Re  McKinley  and  McCullough,  46 
O.L.R.  535,  51  D.L.R.  659. 

6 — 48  o.l.r. 


App.  Div. 
1920 

Re 

Toronto 
Suburban 
R.W.  Co. 

AND 

Rogers. 

Masten,  J. 
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Question  (2) : The  deposit  of  the  plan  of  the  right  of  way  gave 
to  the  railway  company  priority  over  any  purchaser,  whether 
prior  or  subsequent  to  the  deposit  of  the  plan,  except  a purchaser 
who  had  purchased  and  registered  prior  to  the  deposit  of  the  plan, 
or  a purchaser  of  whose  right  the  railway  company  had  actual 
notice  prior  to  the  deposit  of  the  plan. 

Question  ( 3 ):  The  rights  of  the  parties  are  governed  by  the 
statute  of  1906,  as  amended  in  1908,  and  the  fact  that  the  railway 
company  did  not  serve  notice  of  expropriation  until  more  than  one 
year  after  deposit  of  the  plan  has  no  bearing. 

Question  (4)  is  sufficiently  answered  by  the  above. 

Question  ( 5 ) : The  damages  to  Roome  and  Ford  should  be 
assessed  as  of  the  date  of  the  service  on  Rogers  of  the  notice  of 
expropriation,  that  is  to  say,  the  5th  May,  1915. 

Question  (6):  Compensation  should  be  determined  in  one 
arbitration,  but  the  purchasers  should  be  allowed  to  intervene 
in  such  arbitration,  and  the  arbitrators  should  so  mould?  the 
arbitration  as  to  determine  the  rights  of  Ford  and  Roome  in  the 
same  manner  as  though  they  were  claimants  in  separate  arbi- 
trations. 

I have  not  overlooked  Mr.  Henderson’s  first  argument,  that 
Rogers  was  served  with  the  notice  of  expropriation  and  for  immedi- 
ate possession,  and  that  he  was,  and  still  is,  the  registered  owner, 
having  an  interest  in  the  property;  that,  under  sec.  2,  clause  18, 
he  is  an  owner,  and  under  sec.  61  entitled  to  convey,  and  that  the 
railway  company  is  empowered  to  deal  with  the  owner  as  described 
in  the  Act.  In  view,  however,  of  the  conclusions  which  I have 
reached  as  above,  I find  it  unnecessary  to  discuss  further  this 
phase  of  the  case. 

The  appeal  should  be  allowed,  and  an  order  issued  in  the  terms 
indicated  above.  Costs  of  the  motion  below  and  of  this  appeal 
should  be  costs  to  the  railway  company  in  any  event  of  the 
arbitration. 

Riddell,  J.,  agreed  with  Masten,  J. 


Appeal  dismissed  (Riddell  and  Masten,  JJ.,  dissenting). 
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[MASTEN,  J.] 

Graham  & Strang  v.  Dominion  Express  Co. 


Carriers — Express  Company — Carriage  of  Intoxicating  Liquors — Action  to 
Compel — Mandatory  Order , whether  Grantable  in  Action — Judicature  Act, 
sec.  17- — “Just  or  Convenient ” — Leave  to  Serve  Originating  Notice  for 
Order  in  Nature  of  Prerogative  Writ — Jurisdiction  of  Dominion  Railway 
Board  over  Express  Companies — Railway  Act  of  Canada,  9 & 10  Geo.  V. 
ch.  68,  secs.  362-366 — Tolls  and  Tariffs — Jurisdiction  of  Court  not  Ousted — 
Exportation  from  Authorised  Export  Warehouse  in  Ontario  to  another 
Province — Bond  Fide  Transaction — Ontario  Temperance  Act,  secs.  41,  40, 
139 — Powers  of  Board  of  License  Commissioners — Powers  of  Ontario 
Legislature — Interference  with  Trade  and  Commerce — Common  Carriers — 
Professed  Business — Refusal  to  Carry  for  Class — Mandate  of  Board. 

In  an  action  brought  for  the  purpose  of  compelling  the  defendants,  carriers, 
to  receive  and  transport  packages  of  intoxicating  liquor  sold  from  the 
plaintiffs’  warehouse  in  the  Province  of  Ontario  to  persons  in  other  Provinces 
or  in  foreign  countries,  the  plaintiffs  moved  for  an  interim  mandatory  order 
or  an  injunction,  and  the  motion  was  turned  into  a motion  for  judgment: — 

Held,  that  the  mandatory  order  sought  was  the  order  grantable  in  an  action, 
and  not  the  high  prerogative  writ  of  mandamus. 

Section  17  of  the  Ontario  Judicature  Act,  R.S.O.  1914,  ch.  56,  confers  a juris- 
diction which  the  Court  is  bound  to  exercise  if,  in  its  opinion,  it  is  “just  or 
convenient”  that  a mandatory  order  be  granted. 

In  order  to  meet  any  possible  objection,  the  plaintiffs  were  allowed  to  serve 
nunc  pro  tunc  an  originating  notice  for  an  order  in  the  nature  of  the  preroga- 
tive writ,  and  it  was  directed  that  the  two  motions  should  be  consolidated 
and  that  any  order  granted  should  be  issued  in  both  proceedings. 

(2)  The  jurisdiction  of  the  Dominion  Railway  Board  over  express  companies 
is,  having  regard  to  secs.  362  to  366  of  the  Railway  Act  of  Canada,  1919, 
9 & 10  Geo.  V.  ch.  68,  confined  to  matters  connected  with  tolls  and  tariffs; 
and  there  is  nothing  in  the  Act  to  oust  the  jurisdiction  of  the  Court  to  grant 
the  relief  sought  in  this  action. 

(3)  Upon  the  merits,  the  plaintiffs  were  entitled  to  a judgment  declaring  that 
the  defendants  were  bound  to  receive  from  the  plaintiffs  and  transport  ship- 
ments of  liquor  sold  from  the  warehouse  of  the  plaintiffs  in  Ontario  to 
persons  in  other  Provinces  or  foreign  countries  permitting  such  traffic,  in 
bond  fide  transactions,  and  ordering  the  defendants  to  receive  and  transport 
liquor  accordingly. 

(a)  The  defendants,  incorporated  by  special  Act  of  the  Dominion  of  Canada, 
1875,  36  Viet.  ch.  115,  were  common  carriers. 

Johnson  v.  Dominion  Express  Co.  (1896),  28  O.R.  203,  and  F.  T.  James  Co.  v. 
Dominion  Express  Co.  (1907),  13  O.L.R.  211,  followed. 

(b)  Carrying  liquor  was  a part  of  the  defendants’  professed  business. 

(c)  They  could  not,  at  their  own  option,  refqse  to  carry  for  a particular  class, 
though  that  class  was  designated  by  the  Board  of  License  Commissioners 
for  Ontario. 

(d)  The  Ontario  Temperance  Act  does  not  give  power  to  the  Board  to  interfere 
with  the  export  of  liquor  from  Ontario.  Sections  41  and  46  of  that  Act 
were  not  intended  to  afford  a basis  for  interfering  with  such  export;  if  they 
could  be  regarded  as  affording  such  a basis,  they  would  be  ultra  vires  the 
Provincial  Legislature,  as  an  interference  with  Trade  and  Commerce. 

Section  139  of  the  Act  is  an  overriding  section,  to  which  other  provisions  of 
the  Act  must  be  interpreted  as  subsidiary,  if  they  appear  to  conflict  with  it. 

Attorney-General  for  Ontario  v.  Attorney-General  for  the  Dominion,  [1896]  A.C. 
348,  Attorney-General  of  Manitoba  v.  Manitoba  Licence  Holders’  Association , 
[1902]  A.C.  73,  Re  Hudson’s  Bay  Co.  and  Heffernan,  [1917]  3 W.W.R.  167, 
39  D.L.R.  124,  and  Gold  Seal  Limited  v.  Dominion  Express  Co.,  [1917] 
3 W.W.R.  649,  37  D.L.P^.  769,  followed. 


1920 

June  18. 
June  25. 
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This  was  an  action  brought  by  a firm  of  dealers  in  intoxicating 
liquors  to  compel  the  defendants,  who  were  carriers,  to  receive 
and  transport  shipments  of  liquors  from  the  plaintiffs’  warehouse 
in  the  town  of  Kenora,  in  the  Province  of  Ontario,  to  persons  in 
other  Provinces  or  in  foreign  countries. 

The  plaintiffs,  as  soon  as  the  action  was  commenced,  applied 
for  an  interim  mandatory  order  and  injunction. 

June  6.  The  motion  came  on  for  hearing  before  Masten,  J., 
in  the  Weekly  Court,  Toronto,  and  was  turned  into  a motion  for 
judgment,  and  heard,  subject  to  preliminary  objections. 

D.  L.  McCarthy , K.C.,  for  the  plaintiffs. 

Angus  MacMurchy,  K.C.,  and  A.  D.  Armour,  for  the  defend- 
ants. 

Edward  Bayly,  K.C.,  for  the  Provincial  Board  of  License 
Commissioners  (intervenants). 

The  Attorney-General  for  Ontario  was  duly  notified,  but  did 
not  desire  to  be  heard. 

June  18.  Masten,  J. Motion  by  the  plaintiffs  for  an 
interim  mandatory  order  requiring  the  defendants,  until  the  trial 
of  this  action,  to  receive  from  the  plaintiffs  and  transport  ship- 
ments of  liquor  from  the  warehouse  of  the  plaintiffs  in  the  town  of 
Kenora,  in  the  Province  of  Ontario,  to  persons  in  other  Provinces 
or  foreign  countries  permitting  such  traffic,  in  bond  fide  trans- 
actions, or,  in  the  alternative,  for  an  injunction  to  restrain  the 
defendants  from  refusing  so  to  receive  and  transport  such  ship- 
ments of  liquor,  and  for  such  further  and  other  order  as  may  seem 
just. 

The  facts  not  being  in  dispute  and  adequately  appearing  on 
the  material  filed,  I suggested  in  the  course  of  the  argument  that 
the  motion  be  turned  into  a motion  for  final  judgment,  and,  no 
reason  to  the  contrary  being  suggested  by  counsel,  I directed  that 
course,  and  the  argument  proceeded  on  that  footing. 

The  defendants  raise  two  preliminary  objections: — 

First,  that  mandamus  does  not  lie  under  the  form  of  proceeding 
here  adopted,  because,  in  the  circumstances  shewn,  the  order,  if 
made,  must  be  in  the  nature  of  the  prerogative  writ  of  mandamus, 
and  because  such  prerogative  writ  can  be  issued  only  on  summary 
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application  upon  originating  notice,  and  cannot  be  granted  in  an 
action. 

Second,  that  the  defendants  are  primarily  subject  to  the 
exclusive  control  and  direction  of  the  Dominion  Railway  Board, 
and  the  jurisdiction  of  the  Court  is  thereby  ousted,  or,  if  not,  its 
jurisdiction  is  so  doubtful  that,  as  a mandamus  ought  only  to  be 
granted  in  the  clearest  cases,  the  jurisdiction  ought  not  to  be 
exercised. 

I deal  with  these  objections  in  their  order: — 

I think  that  what  is  here  sought  is  the  mandatory  order 
grantable  in  an  action,  and  not  the  high  prerogative  writ  of 
mandamus.  The  plaintiffs  seek  to  enforce  a personal  right  against 
a private  corporation : a right,  moreover,  arising  not  from  statutory 
enactment,  but  by  force  of  the  common  law  rule  requiring  common 
carriers  to  receive  and  transport  goods  properly  tendered  for 
transportation,  provided  such  gopds  are  of  the  class  customarily 
carried  by  them.  Further,  I am  of  opinion  that  the  jurisdiction 
depends  on  the  construction  of  sec.  17  of  the  Ontario  Judicature 
Act,  and  not  on  the  historical  argument  which  was  so  ably  urged 
by  Mr.  Armour.  The  words  of  sec.  17  of  the  Ontario  Judicature 
Act  are  as  follows:— 

“1,7.  A mandamus  or  an  injunction  may  be  granted  or  a 
receiver  appointed  by  an  interlocutory  order  of  the  Court,  in  all 
cases  in  which  it  appears  to  the  Court  to  be  just  or  convenient  that 
such  order  should  be  made;  and  any  such  order  may  be  made 
either  unconditionally,  or  upon  such  terms  and  conditions  as  the 
Court  shall  deem  just;  . . .” 

Those  words  appear  to  me  to  confer  a jurisdiction  which  the 
Court  is  bound  to  exercise  if,  in  its  opinion,  it  is  “just  or  con- 
venient” that  a mandatory  order  be  granted. 

But,  in  order  that  no  technicality  may  interfere  with  the  dis- 
position on  the  merits  of  the  substantial  and  important  question 
raised  on  this  motion,  I grant  leave  to  the  plaintiffs,  if  so  advised, 
to  serve  nunc  pro  tunc  an  originating  notice  claiming  the  relief 
sought,  I shorten  the  time  for  such  notice  to  one  day,  con- 
solidate the  two  motions,  and  direct  that  any  order  that  may  be 
granted  issue  in  both  proceedings. 

With  respect  to  the  second  preliminary  objection:  the  pro- 
visions of  the  Railway  Act  of  Canada,  1919,  9 & 10  Geo.  V.  ch.  68, 
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touching  express  companies,  are  to  be  found  in  secs.  362  to  366. 
Sections  362,  363,  and  364  were  more  especially  referred  to. 
They  are  as  follows: — 

“362.  No  company  shall  carry  or  transport  any  goods  by 
express,  unless  and  until  the  tariff  of  express  tolls  therefor  or  in 
connection  therewith  has  been  submitted  to  and  filed  with  the 
Board  in  the  manner  hereinbefore  provided;  or,  in  the  case  of 
competitive  tariffs,  unless  such  tariffs  are  filed  in  accordance  with 
the  rules  and  regulations  of  the  Board  made  in  relation  thereto; 
or  in  any  case  where  such  express  toll  in  any  tariff  has  been  dis- 
allowed or  suspended  by  the  Board. 

“363.  No  express  toll  shall  be  charged  in  respect  of  which 
there  is  default  in  such  filing,  or  which  is  disallowed  or  suspended 
by  the  Board. 

“364.  The  Board  may  by  regulation,  or  in  any  particular  case, 
prescribe  what  is  carriage  or  transportation  of  goods  by  express, 
or  whether  goods  are  carried  or  transported  by  express  within  the 
meaning  of  this  Act,  and  may  order  that  all  such  goods  as  the 
Board  may  think  proper  shall  be  carried  by  express.” 

A consideration  of  this  group  of  sections  appears  to  me  to 
indicate  that  the  jurisdiction  of  the  Railway  Board  over  express 
companies  is  confined  to  the  question  of  tolls  and  tariffs,  with 
accompanying  provisions  for  making  the  same  effective;  and  it  is 
also  to  be  observed  that,  while  sec.  364  provides  that  the  Board 
“may  order  that  all  such  goods  as  the  Board  may  think  proper 
shall  be  carried  by  express,”  there  is  no  corresponding  provision 
under  which  the  Board  may  interdict  the  express  company  from 
carrying  any  particular  class  of  goods. 

This  view  receives  support  from  the  decision  of  the  Board  of 
Railway  Commissioners  in  the  case  of  Canadian  and  Dominion 
Express  Cos.  v.  Commercial  Acetylene  Co.  (1909),  9 Can.  Ry.  Cas. 
172. 

The  particular  merchandise  which  is  here  in  question  is  one 
gallon  of  whisky. 

The  existing  express  tariff  sanctioned  by  the  Board  of  Railway 
Commissioners,  at  p.  16,  art.  33,  expressly  deals  with  the  trans- 
portation of  liquor  and  prescribes  the  rates  to  be  charged  for  the 
transportation  of  whisky.  At  the  present  time  the  Board  has  not 
assumed  to  prohibit  or  in  any  way  to  interfere  with  the  trans- 
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portation  of  whisky  by  the  defendant  company;  on  the  contrary, 
the  implication  from  item  33  of  the  tariff  above  mentioned  is 
that  the  defendant  company  are  carriers  of  liquor. 

Very  clear  and  express  words  are  necessary  to  oust  the  juris- 
diction of  the  Court.  Here  I find  nothing  to  oust  the  jurisdiction 
at  the  present  time;  and,  in  my  opinion,  I am  bound  to  exercise  it. 

Section  362,  however,  provides  that  “no  company  shall  carry 
or  transport  any  goods  by  express  ...  in  any  case  where 
such  express  toll  in  any  tariff  has  been  disallowed  or  suspended 
by  the  Board.”  I express  no  opinion  in  regard  to  the  situation 
that  might  arise  if  the  Railway  Board  disallowed  or  suspended 
that  item  of  the  tariff  relating  to  the  transportation  of  liquor. 

The  result  is,  that  I find  myself  unable  to  give  effect  to  either 
of  the  preliminary  objections. 

On  the  merits,  I have,  after  careful  consideration,  reached  the 
conclusion  that  the  plaintiffs  are  entitled  to  the  relief  sought, 
and,  the  circumstances  shewing  urgency  (the  plaintiffs’  business 
being  at  a standstill),  I announce  my  conclusion  without  delaying 
to  formulate  my  reasons,  which  will  be  given  in  a few  days.  The 
judgment  will  declare  that  the  defendant  company  are  bound  to 
receive  from  the  plaintiffs  and  transport  shipments  of  liquor  sold 
from  the  warehouse  of  the  plaintiffs  in  the  town  of  Kenora,  in  the 
Province  of  Ontario,  to  persons  in  other  Provinces  or  foreign 
countries  permitting  such  traffic,  in  bond  fide  transactions;  and 
ordering  the  defendant  company  to  receive  and  transport  liquor 
accordingly. 

Costs  will  follow  the  event. 
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June  25.  Masten,  J. : — On  the  18th  instant  I dealt  with  the 
case  by  disallowing  the  preliminary  objections  and  announcing 
the  conclusion  at  which  I had  arrived,  and  I now  proceed  to  state 
my  reasons. 

The  facts  set  up  by  the  plaintiffs  are  that,  prior  to  the  5th 
May,  1920,  they  carried  on  an  export  business  in  liquor  from 
their  warehouse  in  Kenora,  and  shipments  were  from  time  to 
time  offered  to  the  Dominion  Express  Company  at  Kenora  and 
received  by  them  for  transportation  to  points  in  other  Provinces 
of  the  Dominion  of  Canada,  and  the  said  shipments  were  delivered 
by  the  said  Dominion  Express  Company  to  consignees  residing 
outside  the  Province  of  Ontario. 
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By  a mail  order  form,  dated  the  1st  May,  1920,  one  J.  A. 
Gowler,  residing  at  214  Ethelber  street,  Winnipeg,  Manitoba, 
ordered  from  the  plaintiffs  a gallon  of  whisky,  at  the  price  of  $12, 
which  sum  was  received  by  the  plaintiffs  with  the  order.  There- 
upon the  plaintiffs  caused  to  be  carried  to  the  office  of  the  defend- 
ant company  at  Kenora  the  said  one  gallon  of  rye  whisky,  and 
requested  the  express  agent  of  the  defendant  company  at  Kenora 
to  ship  the  same  to  J.  A.  Gowler,  214  Ethelber  street,  Winnipeg, 
Manitoba.  All  the  requirements  of  the  defendant  company  in 
respect  to  the  said  shipment  were  complied  with  by  the  con- 
signors, and  they  were  willing  and  ready  to  perform  such  other 
things,  if  any,  as  might  lawfully  be  required  by  the  defendant 
company  for  the  purpose  of  making  the  said  shipment  to  the  said 
Gowler.  The  agent  for  the  defendant  company  refused  to  accept 
the  said  shipment,  purporting  to  act  upon  instructions  from  his 
head  office.  The  said  agent  stated  that  his  instructions  were 
that  no  such  shipments  of  liquor  could  be  received  for  trans- 
portation by  the  defendant  company.  By  reason  of  the  refusal 
of  the  defendant  company  to  accept  and  transport  such  shipment, 
the  plaintiffs  are  prevented  from  delivering  the  said  goods  to  the 
said  Gowler,  and  in  consequence  thereof  suffer  loss  and  damage. 
The  plaintiffs  have  received  other  orders  for  the  export  sale  of 
liquor  from  their  warehouse  in  Kenora,  and,  owing  to  the  refusal 
of  the  defendant  company  as  hereinbefore  mentioned,  are  pre- 
vented from  exporting  liquor,  and  in  consequence  thereof  are 
unable  to  carry  on  their  business  as  exporters.  They  further 
allege  that  their  liquor  warehouse  at  Kenora  is  suitable  for  the 
business  of  export  sale  of  liquor  and  complies  with  all  the  proper 
requirements,  and  has  heretobefore  been  approved  by  the  Board  of 
License  Commissioners  and  licensed  as  a customs  and  bonded 
warehouse,  and  no  other  goods  than  liquor  for  export  from  Ontario 
are  kept  and  no  other  business  than  keeping  and  selling  liquor  for 
export  from  Ontario  is  carried  on  therein;  and  that  the  plaintiffs 
are  prevented  by  reason  of  the  refusal  of  the  Dominion  Express 
Company  as  aforesaid  from  selling  liquor  from  such  warehouse  to 
persons  in  other  Provinces  than  Ontario,  or  in  foreign  countries. 
They  further  allege  that,  by  reason  of  the  refusal  of  the  defendant 
company  so  to  receive  and  transport  the  shipment  above  men- 
tioned, the  legal  rights  of  persons  in  other  Provinces  than  Ontario 
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are  wrongfully  affected  and  interfered  with  . . . that  their 

business  consists  solely  in  bond  fide  transactions  in  liquor  between 
themselves,  in  the  Province  of  Ontario,  and  persons  in  other 
Provinces  or  foreign  countries;  and  that,  in  the  event  of  the 
continued  refusal  of  the  defendant  company  to  accept  shipments  of 
liquor  for  export  sale  as  aforesaid,  they,  the  plaintiffs,  will  be 
compelled  to  abandon  their  business;  that,  unless  an  order  of  the 
Court  is  made  without  delay  commanding  the  Dominion  Express 
Company  to  receive  and  transport  such  shipments,  they  cannot 
continue  to  carry  on  their  business;  also  that  their  business 
must  necessarily  be  carried  on  by  express,  and  the  only  mean*  of 
transportation  available  is  the  Dominion  Express  Company;  and 
that  they  will  suffer  loss  and  damage  for  which  they  cannot  sub- 
sequently be  compensated,  because,  pending  such  refusal,  the 
business  of  the  plaintiffs  cannot  be  carried  on,  and  now  continues 
to  be  embarrassed  and  prejudiced  and  at  an  actual  standstill, 
with  no  remedy  available  other  than  an  order  of  this  Court 
commanding  the  defendant  company  forthwith  to  receive  and 
transport. 

In  answer,  the  defendants  have  filed  an  affidavit  of  Walter 
Hudson  Burr,  traffic  manager  of  the  defendant  company,  producing 
a copy  of  a letter  dated  the  25th  March,  1920,  purporting  to  be 
signed  by  J.  D.  Flavelle,  Chairman  of  the  Board  of  License  Com- 
missioners for  Ontario,  as  follows: — 

“The  Superintendent 

“ Dominion  Express  Co.,  Toronto. 

“Dear  Sir: 

“On  the  31st  of  this  month  certificates  granted  to  certain 
individuals  and  companies  enabling  them  to  legally  ship  intoxi- 
cating liquor  to  points  outside  the  Province  of  Ontario  will  lapse 
at  midnight  of  that  day,  and  the  Board  would  ask  you  to  instruct 
your  agents  in  these  districts  not  to  permit  any  further  shipments 
of  liquor  after  that  date  until  they  are  notified  in  writing  by  the 
Board.  The  names  of  the  individuals  and  companies  at  present 
holding  these  certificates  with  their  places  of  business,  are  as 
follows: — 

“The  Hudson’s  Bay  Co.,  Kenora;  John  Stormont  jr.,  Kenora; 
Kenora  Wine  & Spirit  Co.,  Kenora;  James  P.  Gordon,  Dryden; 
Rat  Portage  Liquor  Co.,  Kenora;  Liquor  Imports  Ltd.,  Kenora; 
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D.  O.  Roblin,  Toronto;  Hatch  & McGuinness,  Toronto;  Graham 
& Strang,  Kenora;  Kenora  Exporting  House,  Kenora;  Western 
Shippers,  Kenora;  Rainy  River  Export  Co.  (E.  J.  Callaghan, 
Pres.),  Rainy  River;  Leo.  George,  Ottawa;  Herman  Holbeck, 
Fort  Frances. 

“Will  you  kindly  notify  at  once  your  agents  at  these  points  to 
the  above  effect? 

“ Yours  truly, 

“J.  D.  Flavelle,  Chairman.’ ’ 

Also  a further  letter  dated  the  3rd  April,  1920,  to  W.  H.  Burr 
from  J.  D.  Flavelle,  as  follows: — 

“W.  H.  Burr,  Esq., 

“ Traffic  Manager,  Dominion  Express, 

“ Toronto,  Ont. 

“Dear  Sir: — 

“We  confirm  telegrams  sent  out  yesterday  advising  the 
different  transport  companies  to  permit  shipments  of  liquor  to 
continue  until  April  30th  from  the  export  warehouses  in  Kenora, 
Dryden,  Toronto,  and  Ottawa.  We  have  extended  the  time 
permitting  shipments  of  same  until  April  30th. 

“Yours  truly, 

“J.  D.  Flavelle.” 

The  defendants  further  allege  that  on  the  28th  April,  1920, 
the  said  W.  H.  Burr,  as  such  traffic  manager,  received  from  J.  D. 

Flavelle  a further  letter  dated  the  27th  April  as  follows: — 

“Dear  Sir:— 

“Discontinue  shipments  of  liquor  after  midnight  Friday  April 
30th,  from  export  warehouses,  unless  under  special  written 
instructions  from  the  Board  of  License  Commissioners  for  Ontario. 

“Yours  truly, 

“J.  D.  Flavelle. 

“Warehouses:  D.  O.  Roblin,  Toronto;  Hatch  & McGuinness, 
Toronto;  Hudson’s  Bay  Co.,  Kenora;  Kenora  Wine  & Spirit  Co., 
Kenora;  Rat  Portage  Liquor  Co.,  Kenora;  Liquor  Imports 
Limited,  Kenora;  Graham  & Strang,  Kenora;  Kenora  Exporting 
House,  Kenora;  Western  Shippers,  Kenora;  James  P.  Gordon, 
Dryden;  Leo  George,  Ottawa. 
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“W.  H.  Burr,  Esq., 

“ Traffic  Manager,  Dominion  Express  Co., 

“King  & Simcoe  Streets,  Toronto.” 

The  affidavit  of  Burr  then  continues  as  follows: — 

“4.  No  special  written  instructions  and  no  instructions  of  any 
kind  were  given  by  the  said  Board  or  its  chairman  to  me  or  to  the 
defendant  company  after  the  letter  of  the  27th  April  permitting 
the  said  company  to  accept  shipments  of  liquor  from  the  plaintiffs. 

“5.  Since  the  passing  of  the  Ontario  Temperance  Act  the 
defendant  company  has  not  knowingly  received  or  carried  or  held 
itself  out  as  prepared  to  receive  or  carry  shipments  of  liquor  from 
points  within  to  points  outside  of  Ontario,  except  as  authorised 
by  the  said  Act  and  permitted  by  the  Board  of  License  Com- 
missioners for  Ontario. 

“6.  Any  shipments  received  and  carried  for  the  plaintiffs,  as 
alleged  in  paragraph  2 of  the  affidavit  of  Walter  Ewing  Strang 
sworn  herein,  were  so  received  and  carried  under  the  authority 
of  the  said  Board,  evidenced  by  the  export  warehouse  certificate 
issued  to  the  plaintiffs  by  the  Board  and  extended  to  the  30th 
April  last,  which  authority  had  expired  prior  to  the  happening 
of  the  events  in  question  herein. 

“7.  The  said  company,  in  ceasing  to  receive  or  carry  ship- 
ments of  liquor  except  as  specially  authorised  or  required  by  the 
said  Board,  has  endeavoured  thereby  to  comply  with  the  law  and 
with  the  authority  appointed  to  administer  the  Ontario  Temper- 
ance Act.” 

The  defendant  also  files  the  affidavit  of  Henry  Parsons  Sharpe, 
general  agent  of  the  defendant  company,  producing  and  identifying 
as  exhibits  A.  and  B.,  copies  of  “Express  Classification  for  Canada 
No.  4,  effective  1st  February,  1920,”  which,  taken  together, 
constitute  the  classification  in  use  by  the  defendant  company 
during  the  month  of  May,  1920. 

The  contentions  of  the  defendants  are: — 

1.  That  they  are  not  common  carriers. 

2.  That,  if  they  are  common  carriers,  their  powers,  rights, 
and  limitations  are  derived  exclusively  from  the  provisions  of  the 
Railway  Act,  and  that  they  are  not  thereby  placed  under  obligation 
to  carry  for  every  person. 
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3.  That,  even  if  they  are  common  carriers  of  liquor,  they  do 
not  profess  to  carry  any  liquor  except  in  accordance  with  the 
license  of  the  Board  of  License  Commissioners  of  Ontario. 

4.  That,  having  regard  to  the  provisions  of  the  Ontario  Tem- 
perance Act,  liquor  can  only  be  exported  from  the  Province  of 
Ontario  from  a duly  licensed  export  warehouse;  that  the  plaintiffs’ 
warehouse  has  ceased  to  be  a duly  licensed  export  warehouse; 
that  the  liquor  now  contained  in  it  is  illegally  in  the  Province  of 
Ontario;  and  that  the  License  Commissioners  of  Ontario  are  by 
the  Ontario  Temperance  Act  empowered  to  prohibit  and  have 
prohibited  the  transportation  out  of  the  Province  of  such  liquor. 

Opposing  this  principal  contention,  the  plaintiffs  submit 
broadly  that  the  action  of  the  License  Commissioners  and  the 
refusal  of  the  defendants  to  transport  liquor  from  Ontario  to 
Manitoba  amount,  in  the  circumstances,  to  a prohibition  of 
inter-provincial  trade;  and,  whether  done  directly  or  indirectly, 
is  in  its  essence  an  interference  with  trade  and  commerce,  ultra 
vires  of  the  Provincial  Legislature;  and  hence  that  the  Ontario 
Temperance  Act,  if  and  in  so  far  as  it  supports  the  action  of  the 
Board  of  License  Commissioners,  is  ultra  vires. 

On  a narrower  ground  the  plaintiffs  further  submit  that  the 
liquor  warehouse  of  the  plaintiffs  and  the  business  now  carried  on 
therein  does  comply  with  all  the  requirements  of  the  Ontario 
Temperance  Act;  that  such  warehouse  has  heretofore  been 
approved  by  the  Board;  that  such  approval  is  final,  unless  altera- 
tions or  variations  in  the  construction  of  the  warehouse  are 
shewn  to  have  taken  place,  or  unless  it  is  shewn  that  the  business 
is  not  being  carried  on  as  a genuine  export  business;  that  no  such 
variation  or  alteration  in  conditions  has  arisen;  and,  consequently, 
that  the  action  of  the  Board  of  License  Commissioners  in  prohibit- 
ing the  exportation  of  the  plaintiffs’  liquor  is  not  supported  by  the 
provisions  of  the  Ontario  Temperance  Act.  The  plaintiffs, 
therefore,  contend  that  the  defendants  are  bound,  as  common 
carriers,  notwithstanding  the  directions  of  the  License  Board, 
to  receive  from  the  plaintiffs  and  convey  to  Winnipeg  the  whisky 
in  question. 

The  first  question  is,  whether  the  defendant  company  are 
common  carriers.  The  incorporation  of  the  company  was  by 
special  Act  of  the  Dominion  of  Canada,  1875,  36  Viet.  ch.  115. 
Section  4 of  that  Act  declares : — 
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“It  shall  and  may  be  lawful  for  the  said  company— 

“(1)  To  contract  with  railway  companies,  steamboat  com- 
panies or  owners,  stage  or  waggon  proprietors  and  others,  for  the 
carriage  and  transport  of  any  goods,  chattels,  merchandise,  money, 
packages  or  parcels  that  may  be  entrusted  to  them  for  conveyance 
from  one  place  to  another  within  the  Dominion  of  Canada : 

“ (2)  To  contract  with  British  and  foreign  express  companies, 
and  other  parties,  for  co-operating  with  and  transacting  such 
business  as  aforesaid  in  connection  with  the  said  company: 

“(3)  To  acquire,  construct,  charter  and  maintain  boats, 
vessels,  vehicles,  and  other  conveyances  for  the  carriage  and 
transport  of  any  goods  or  chattels  whatsoever  by  the  company.” 
In  the  case  of  Johnson  v.  Dominion  Express  Co.  (1896),  28 
O.R.  203,  Rose,  J.,  says,  at  p.  205:  “The  defendant  company  is 
a common  carrier ;”  and  in  F.  T.  James  Co.  v.  Dominion  Express 
Co.  (1907),  13  O.L.R.  211,  218,  the  late  Chancellor,  Boyd,  said 
of  these  same  defendants:  “The  defendants  are  common  carriers, 
and  are  liable  as  such  for  acts  of  negligence.” 

It  may  well  be  that  their  rights,  liabilities,  and  obligations  are 
modified  and  affected  by  the  provisions  of  the  Railway  Act,  and 
by  the  orders  of  the  Railway  Board,  but  no  alteration  or  modi- 
fication of  their  obligations,  affecting  the  question  which  is  sub- 
mitted in  this  case,  has  been  shewn.  I therefore  hold  that  the 
defendants  are  fundamentally  common  carriers,  with  their  obliga- 
tions modified  as  to  tariff  rates  by  the  Railway  Act  of  Canada; 
and  the  tariff  of  rates  filed  by  the  defendants  and  approved  by  the 
Railway  Board  of  Canada  establishes  that  liquor,  including 
whisky,  is  one  of  the  classes  of  goods  which  the  defendants  pro- 
fess to  carry. 

It  is,  however,  a well-recognised  principle  of  the  law  of  carriers 
that  a common  carrier  is  under  obligation  to  receive  and  transport 
only  such  goods  as  it  professes  to  carry;  and  the  second  point 
urged  by  the  defendants  and  by  the  License  Board  is,  that,  since 
the  passing  of  the  Ontario  Temperance  Act,  the  company,  even 
though  held  to  be  common  carriers  of  liquor,  have  professed  to 
carry  it  only  when  such  carriage  was  authorised  or  licensed  by  the 
Board  of  License  Commissioners  of  Ontario;  and  that,  the  trans- 
portation of  the  liquor  in  question  having  been  interdicted  by 
that  Board,  this  gallon  of  whisky  is  not  goods  of  the  description 
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which  the  defendants  profess  to  carry.  This  argument,  at  first 
blush,  seems  plausible;  but,  on  further  consideration,  I am  of 
opinion  that  it  is  not  sound. 

“At  common  law  no  person  is  bound  as  a common  carrier  to 
carry  any  goods  of  a kind  which  he  does  not  professr  to  carry:” 
Dickson  v.  Great  Northern  R.W.  Co.  (1886),  18  Q.B.D.  176,  per 
Lindley,  L.J.,  at  p.  183. 

He  may  profess  to  carry  only  from  one  place  to  another  place, 
in  which  case  he  is  not  a common  carrier  to  intermediate  places, 
or  to  any  other  place:  Johnson  v.  Midland  R.W.  Co.  (1849),  4 
Ex.  367. 

I have  not  been  referred  to  any  case  determining  or  suggesting 
that,  while  professing  to  carry  goods  of  a particular  kind,  the 
carrier  may  discriminate  against  individuals,  and  refuse  to  carry 
for  a certain  class  of  persons.  Such  a holding  would  be  at  variance 
with  the  oldest  principles  of  the  law  of  carriers,  for  “a  common 
carrier  is  as  much  bound  to  carry  goods  as  an  innkeeper  is  to  lodge 
a guest:”  Boson  v.  Sandford  (1687),  1 Show.  101,  per  Holt,  C.J., 
at  p.  104.  It  seems  plain  that  the  carrier  may  discriminate  in  the 
description  of  goods  carried,  or  in  the  places  to  which  he  carries, 
but  not  at  his  own  option  in  the  persons  for  whom  he  carries. 

If  the  defendants  are  common  carriers  of  liquor,  it  follows  that 
they  cannot  at  their  own  option  refuse  to  carry  liquor  for  any 
single  individual  or  for  a class  of  persons  selected  by  themselves. 
On  the  same  principle,  they  may  not  of  their  own  motion  refuse 
to  early  for  a class  of  persons  selected  for  them  by  some  one  else, 
for  example,  by  the  Ontario  License  Board,  nor  do  they  cease  to 
be  common  carriers  for  such  a class  because  they  have  for  a 
period  of  time  declined  to  carry  for  them.  If  the  Ontario  License 
Board  can  legally  segregate  a class  of  persons  so  as  to  make  the 
transportation  of  shipments  for  that  class  illegal,  that  is  another 
matter  entirely. 

I am,  at  the  moment,  dealing  only  with  the  argument  of  the 
defendants  that  they  are  not  common  carriers  of  the  goods  in 
question,  because  goods  tendered  for  shipment  by  the  particular 
class  of  shippers  to  which  the  plaintiffs  belong  are  not  goods  which 
they  profess  to  carry,  and  with  the  argument  that,  because  the 
defendants  have  of  their  own  motion,  ever  since  the  passing  of  the 
Ontario  Temperance  Act,  refused  to  accept  shipments  unless 
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licensed  by  the  Ontario  License  Board,  they  are  no  longer  common 
carriers  of  such  goods. 

I am  of  opinion  that,  assuming  that  the  defendants  are  common 
carriers  of  liquor,  and  that  all  necessary  preliminary  conditions 
have  been  fulfilled  by  the  plaintiffs,  the  refusal  to  carry  liquor  for  a 
particular  class,  however  ascertained,  is  as  unwarrantable  as  the 
refusal  to  carry  for  an  individual. 

But  a common  carrier  is  bound  to  carry  goods  tendered  only  if 
he  have  no  lawful  excuse;  and,  if  the  carriage  of  such  goods  is 
illegal,  that  is  manifestly  a lawful  excuse.  This  brings  me  then 
to  the  consideration  of  the  fourth  and  main  question,  as  I have  set 
it  out  above. 

The  broad  general  claim  of  the  plaintiffs  is  that,  if  the  pro- 
hibition of  the  Board  of  License  Commissioners  is  not  warranted 
by  the  Ontario  Temperance  Act,  it  is  beyond  the  powers  of  the 
Commissioners  and  nugatory.  If,  on  the  other  hand,  their 
prohibition  is  supported  by  the  provisions  of  the  Ontario  Tem- 
perance Act,  then  the  Act  itself  is  in  that  respect  unconstitutional. 

It  has  been  determined  that  the  powers  of  a Province  to 
legislate  respecting  intoxicating  liquor  are  derived  from  the  words 
of  sec.  92,  sub-sec.  16,  of  the  British  North  America  Act,  “generally 
all  matters  of  a merely  local.. or  private  nature  in  the  Province 
Attorney-General  for  Ontario  v.  Attorney-General  for  the  Dominion, 
[1896]  A.C.  348;  Attorney-General  of  Manitoba  v.  Manitoba 
Licence  Holders’  Association,  [1902]  A.C.  73;  Re  Hudson’s  Bay 
Co.  and  Heffernan,  [1917]  3 W.W.R.  167,  39  D.L.R.  124.  Is  then 
the  action  of  the  Board  of  License  Commissioners  a matter  local 
to  Ontario? 

The  manifest  purpose  and  effect  of  their  action  seems  to  me 
to  be  not  anything  local  to  Ontario,  but  rather  to  prevent  the 
export  of  intoxicating  liquor  into  Manitoba  and  the  other  Western 
Provinces,  thus  interfering  with  trade  and  commerce,  a matter 
not  within  the  jurisdiction  of  the  Legislature  of  Ontario,  and  there- 
fore not  within  the  competence  of  its  agent,  the  Board  of  License 
Commissioners  for  Ontario. 

The  extent  of  the  jurisdiction  of  the  Legislature  was  clearly 
understood  at  the  date  of  the  passing  of  the  Ontario  Temperance 
Act,  and  is  fully  recognised  by  sec.  139  of  that  Act,  which  says: — 
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“While  this  Act  is  intended  to  prohibit  and  shall  prohibit 
transactions  in  liquor  which  take  place  wholly  within  the  Province 
of  Ontario,  except  under  license  or  as  otherwise  specially  provided 
by  this  Act,  and  to  restrict  the  consumption  of  liquor  within  the 
limits  of  the  Province  of  Ontario,  it  shall  not  affect  and  is  not 
intended  to  affect  bond  fide  transactions  in  liquor  between  a person 
in  the  Province  of  Ontario  and  a person  in  another  Province  or  in 
a foreign  country,  and  the  provisions  of  this  Act  shall  be  construed 
accordingly.” 

That  section  must,  in  my  view,  be  construed  as  an  overriding 
section,  to  which  other  provisions  of  the  Act  must  be  interpreted 
as  subsidiary,  if  they  appear  in  any  way  to  conflict  with  it. 

For  that  reason,  I think  that  secs.  41  and  46  of  the  Ontario 
Temperance  Act*  were  not  intended  to  interfere  by  an  indirect 
method  with  trade  and  commerce,  but  rather  to  afford  means  for 
insuring  that  export  warehouses  did  not  operate  so  as  to  defeat 
or  evade  the  provisions  against  local  traffic  and  use  within  the 
Province. 

In  other  words,  I think  that  secs.  41  and  46  were  not  intended 
to  afford  a basis  for  interfering  with  the  export  of  intoxicating 
liquors  from  this  Province,  and,  if  they  do  that,  they  are  beyond 
the  powers  of  the  Provincial  Legislature.  This  view  is  supported 
by  the  decisions  to  which  I have  already  referred,  and  by  the 
reasoning  of  Mr.  Justice  Ives  in  the  case  of  Gold  Seal  Limited  v. 
Dominion  Express  Co.,  [1917]  3 W.W.R.  649,  37  D.L.R.  769. 

I 

*Section  41  of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  prohibits  any 
person  having  intoxicating  liquor,  except  as  therein  provided,  and  “except  as 
provided  by  this  Act.” 

Section  46  is  as  follows: — 

46. — (1)  Nothing  herein  contained  shall  prevent  any  person  from  having 
liquor  for  export  sale  in  his  liquor  warehouse,  provided  such  liquor  warehouse 
and  the  business  carried  on  therein  complies  with  the  requirements  in  sub- 
section 2 hereof  mentioned,  or  from  selling  from  such  liquor  warehouse  to 
persons  in  other  Provinces  or  in  foreign  countries. 

(2)  The  liquor  warehouse  in  this  section  mentioned  shall  be  suitable 
for  the  said  business  and  shall  be  subject  to  the  approval  of  the  Board,  and 
shall  be  so  constructed  and  equipped  as  not  to  facilitate  any  violation  of  this 
Act,  and  not  connected  by  any  internal  way  or  communication  with  any 
other  building  or  any  other  portion  of  the  same  building  and  shall  be  a ware- 
room  or  building  wherein  no  other  commodity  or  goods  than  liquor  for  export 
from  Ontario  are  kept  and  wherein  no  other  business  than  keeping  or  selling 
liquor  as  aforesaid  is  carried  on. 

By  sec.  2 (a),  “Board”  means  the  Board  of  License  Commissioners 
appointed  under  the  Act. 
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The  conclusions  at  which  I have  thus  arrived  may  be  sum- 
marised as  follows: — 

(1)  The  defendants  are  common  carriers. 

(2)  Carrying  liquor  is  a part  of  their  professed  business. 

(3)  They  cannot,  at  their  own  option,  refuse  to  carry  for  a 
particular  class,  though  that  class  is  designated  by  the  Board  of 
License  Commissioners  for  Ontario. 

(4)  The  Ontario  Temperance  Act  does  not  give  power  to  the 
Board  of  License  Commissioners  for  Ontario  to  interfere,  in  the 
manner  here  attempted,  with  the  export  of  liquor  from  Ontario. 

(5)  If  it  did,  the  Act  would  be  ultra  vires  the  Provincial  Legis- 
lature. 


[KELLY,  J.] 

9 

G.  Tamblyn  Limited  v.  Austin. 


Landlord  and  Tenant — Lease  of  Part  of  Building  for  Purposes  of  Store — 
Erection  by  Landlord  of  Stairway  on  Outer  Wall  of  Store — Interference 
with  Access  of  Light — Derogation  from  Lessee’s  Rights — Unauthorised 
Use  of  Wall — Demise  Including  both  Sides  of  Wall — Absence  of  Exception 
or  Reservation  in  Lease — Exclusive  Use  of  Cellar  by  Lessee — Use  of  Vacant 
Land  Adjoining  Store — Evidence — Admissibility — Ascertainment  of  Prem- 
ises Included  in  Lease — Conduct  of  Parties — Possession — Renewals  of 
Lease — Seal — Pleading — Delay  in  Taking  Proceedings  to  Stop  Erection 
of  Stairway— Injunction — Declaration — Costs. 

The  plaintiff  company,  in  1914,  took  a lease  for  five  years  of  “the  store  known 
as,”  etc.  (describing  it),  and  agreed  to  keep  the  store  and  premises,  including 
the  water-taps  and  connections,  in  a good  state  of  repair,  etc.,  and  to  clean 
the  sheds  and  outhouses  when  notified,  etc.  The  lease  also  contained  this 
term:  “You  are  only  getting  the  ground-floor  of  the  above  building  and 
access  to  the  cellar.”  This  was  a renewal  of  a lease  made  in  1909.  In 
1919  the  lease  was  again  renewed  for  five  years  upon  the  same  terms. 
The  defendant  became  the  owner  of  the  building  after  this  renewal.  The 
store  was  a part  of  the  building;  and  since  1912  the  only  entrance  to  the 
cellar  had  been  through  the  store.  The  plaintiff  company  had  had  posses- 
sion of  the  store  since  1909,  and  had  from  the  first  and  continuously  had 
possession  of  and  continued  to  use  the  cellar  for  the  purposes  of  heating  the 
premises,  storing  coal  and  other  commodities,  and  for  other  purposes, 
all  along  believing  that  it  had  the  exclusive  right  thereto — no  other  person 
using  it.  The  plaintiff  had  also,  without  objection  from  the  lessor,  used 
the  vacant  land  to  the  rear  of  the  store  for  the  purpose  of  bringing  goods 
into  the  store.  In  December,  1919,  the  defendant  began  and  nearly  com- 
pleted the  erection  of  a stairway  upon  the  part  of  the  north  wall  of  the 
building  which  bounded  the  store : — 

Held,  that,  to  the  extent  to  which  the  stairway  prevented  the  access  of  light 
to  the  store,  the  erection  of  it  was  a derogation  from  the  plaintiff  company’s 
rights  acquired  under  its  lease. 

Held,  also,  that,  as  there  was  not  in  the  demise  any  exception  or  reservation 
excluding  the  effect  of  the  rule  that  the  demise  of  a floor  or  a room  or  an 
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office  bounded  in  part  by  an  outside  wall  primd  facie  includes  both  sides 
of  that  wall,  the  plaintiff  company  was  entitled  to  restrain  the  defendant 
from  using  the  exterior  of  the  wall  of  its  store  for  the  purpose  of  erecting 
the  stairway. 

Hope  Brothers  Limited  v.  Cowan,  [1913]  2 Ch.  312,  applied  and  followed. 

Held,  also,  that  oral  evidence  was  in  the  circumstances  admissible  to  shew 
what  was  included  in  the  demise,  and  the  lessor  and  lessee  had  by  their 
conduct  interpreted  it;  and,  considering  the  enjoyment  of  the  cellar  and 
the  use  made  by  the  plaintiff  company  of  the  vacant  land,  with  the  full 
knowledge  of  the  lessor  before  and  at  the  times  of  renewal  of  the  lease, 
it  should  be  declared  that  the  plaintiff  company  was  entitled  to  the  exclusive 
use  of  the  cellar  as  a part  of  the  demised  premises,  and  to  use  the  vacant 
land  for  the  purpose  and  to  the  extent  to  which  it  had  heretofore,  during 
the  currency  of  the  lease  and  renewals,  used  it. 

Lyle  v.  Richards  (1866),  L.R.  1 H.L.  222,  and  Booth  v.  Ratte  (1890),  15  App. 
Cas.  188,  referred  to. 

Held,  also,  that  the  defendant,  having  in  his  pleadings  recognised  the  plaintiff 
company’s  lease,  and  not  having  raised  the  point  that  the  lease  .was  not 
under  seal,  should  not  be  allowed  to  set  that  up  at  the  trial. 

The  defendant  was  enjoined  from  completing  the  stairway  and  was  ordered 
to  remove  the  erection  at  his  own  expense;  but,  on  account  of  the  plaintiff 
company’s  delay  in  taking  proceedings,  it  was  allowed  only  half  of  the  costs 
of  the  action  and  counterclaim. 


Action  to  restrain  the  defendant,  the  plaintiff  company’s 
landlord,  from  proceeding  with  the  erection  of  a stairway  upon 
the  store-premises  demised  to  the  plaintiff  company,  and  from 
in  any  way  interfering  with  the  user  by  the  plaintiff  company 
of  the  premises,  and  for  an  order  directing  the  removal  of  the 
stairway  built  by  the  defendant. 

The  defendant  counterclaimed  a declaration  that  the  plaintiff 
company  was  not  entitled  to  the  use  of  the  cellar  under  the  store, 
nor  to  the  use  or  occupation  of  the  land  lying  immediately  to  the 
north  of  the  store,  and  an  injunction  restraining  the  plaintiff 
company  from  using  the  cellar  and  the  land  to  the  north. 

The  action  and  counterclaim  were  tried  by  Kelly,  J.,  without 
a jury,  at  a Toronto  sittings. 

A.  C.  McM aster,  for  the  plaintiff  company. 

J.  Hales,  for  the  defendant. 

June  25.  Kelly,  J. ; — It  is  admitted  that  the  plaintiff,  an 
incorporated  company,  carries  on  the  business  of  dispensing 
druggist  and  chemist  in  leasehold  premises,  1496  Queen  street 
west,  in  Toronto,  being  at  the  north-east  corner  of  Queen  street 
and  Macdonell  avenue,  and  that  the  defendant,  also  a druggist 
and  chemist,  is  now  the  owner  of  the  premises,  subject  to  the 
plaintiff’s  lease;  that  prior  to  the  1st  May,  1909,  the  plaintiff 
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leased  from  the  defendant's  predecessor  in  title  the  said  premises, 
1496  Queen  street  west,  for  a term  of  five  years,  and  entered  upon 
the  user  and  enjoyment  thereof;  that  the  plaintiff,  on  the  1st 
May,  1914,  and  the  1st  May,  1919,  obtained,  from  the  defendant's 
predecessor  in  title,  renewals  of  the  lease  for  successive  terms  of 
five  years  each,  the  term  of  the  current  renewed  lease  expiring  on 
the  1st  May,  1924. 

The  plaintiff  has  continued  in  possession  of  the  premises  so 
demised,  as  tenant  thereof,  since  obtaining  the  lease  on  or  about 
the  1st  May,  1909.  During  the  currency  of  the  existing  renewal, 
the  defendant  purchased  the  property  of  which  the  premises  so 
held  by  the  plaintiff  form  a part.  Above  the  plaintiff's  store- 
premises  are  other  storeys  or  floors,  access  to  which  was  by  stairway 
leading  from  Queen  street.  In  December,  1919,  the  defendant, 
without  the  sanction  or  approval  of  the  plaintiff,  proceeded  to 
erect  upon  and  attach  to  the  exterior  of  the  north  wall  of  the 
building  a stairway  leading  from  Macdonell  avenue  to  the  part  of 
the  building  immediately  above  the  store-premises  so  occupied 
by  the  plaintiff,  and  running  diagonally  across  part  of  a window 
in  the  north  wall  of  the  plaintiff's  premises,  thus  obstructing  to 
some  extent  the  access  of  light  thereto. 

On  the  31st  December  the  plaintiff  brought  this  action  to 
restrain  the  defendant  from  proceeding  with  the  erection  of  the 
stairway  and  from  building  any  other  structure  in  any  way  inter- 
fering with  the  user  of  its  premises;  and  for  an  order  directing  the 
removal  of  the  stairway  or  structure  so  built  by  the  defendant. 
The  defendant  not  only  disputes  the  plaintiff's  claim  but  by 
counterclaim  asks  a declaration  that  the  plaintiff  is  not  entitled 
to  the  use  of  the  basement  under  the  store,  or  to  uge  or  occupy  the 
lands  lying  immediately  to  the  north  of  the  store;  and  an  injunc- 
tion to  restrain  the  plaintiff  from  so  using  the  cellar  and  the  said 
adjacent  property.  On  the  31st  December,  an  interim  injunction 
order  was  issued  restraining  the  defendant  as  asked  in  the  writ  of 
summons,  and  on  the  22nd  January,  1920,  that  order  was  con- 
tinued until  the  trial  or  disposition  of  the  action. 

The  leases  dated  respectively  the  1st  May,  1914,  and  the  1st 
May,  1919,  are  in  evidence.  They  are  identical  in  language 
except  their  date.  In  each  the  plaintiff  agrees  to  rent  from  W.  F. 
Morley,  for  five  years,  “the  store  known  as  1496  Queen  street 
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west,  being  the  north-east  corner  of  Macdonell  avenue,  Toronto,” 
and  the  plaintiff  agrees  to  keep  the  said  store  and  premises, 
including  the  water-taps  and  connections,  in  a good  state  of  repair, 
reasonable  wear  and  tear  excepted,  and  when  giving  up  possession 
to  leave  the  same  in  a clean  state,  making  good  any  damage  done 
to  the  windows,  walls,  doors,  or  any  part  of  the  said  premises; 
and  to  clean  the  sheds  and  outhouses  when  notified  by  the  com- 
missioner or  inspector  so  to  do.  It  also  contains  this  term: 
“You  are  only  getting  the  ground-floor  of  the  above  building  and 
access  to  the  cellar.” 

When  the  plaintiff  entered  into  possession,  there  was  an 
entrance  to  the  cellar  from  Macdonell  avenue,  which,  however, 
about  1911  or  1912,  at  the  suggestion  of  the  plaintiff’s  represent- 
ative, and  with  the  approval  of  the  lessor,  was  closed  up,  the 
area  approaching  it  being  filled  in  with  earth,  since  which  time 
there  has  been  no  other  entrance  or  access  to  the  cellar  but  through 
the  plaintiff’s  store.  A door  leads  through  the  north  wall  of  the ' 
store  into  a yard  or  vacant  area  of  land,  running  along  the  northerly 
wall  of  the  store  and  extending  to  Macdonell  avenue. 

In  December,  1919,  the  defendant’s  workmen,  engaged  in 
making  alterations  or  repairs  to  the  premises  above  the  plaintiff’s 
premises,  found  it  necessary  to  get  to  the  cellar  to  make  gas  and 
water  connections;  and,  having  gained  access  to  the  cellar  through 
the  plaintiff’s  store  without  the  formality  of  first  obtaining  per- 
mission, they  were  ordered  out.  This  was  the  beginning  of  the 
trouble  which  culminated  in  this  action,  though  it  is  admitted 
for  the  plaintiff  that  bad  feeling,  evidently  due  to  business  rivalry, 
had  previously  existed  between  it  and  the  defendant.  By  arrange- 
ment the  workmen  were  afterwards  permitted  to  complete  the 
work  they  had  begun  in  the  cellar. 

The  evidence  is  that  the  plaintiff  was  given  possession  of  and 
has  continued  to  use  the  cellar  for  the  purposes  of  heating  the 
premises,  storing  coal  and  other  commodities,  and  for  other 
purposes  as  well,  all  along  believing  that  it  had  exclusive  right 
thereto.  There  is  no  evidence  that  the  lessor  or  any  other  person 
but  the  plaintiff  made  use  of  the  cellar  during  all  the  years  it 
has  so  occupied  it.  The  plaintiff  had  also  used  the  vacant  land 
at  the  rear  of  the  store  for  the  purpose  of  bringing  goods  from 
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Macdonell  avenue  to  and  through  the  door  leading  into  the  store : 
this  also  was  satisfactory  to  and  without  objection  from  the  lessor. 

On  the  exterior  of  the  north  wall  are  marks  indicating  that  at 
some  time  there  had  been  a stairway  there;  but  there  is  no  positive 
evidence  on  which  one  can  safely  rely  that  it  was  there  at  or  since 
the  making  of  the  lease  by  virtue  of  which  the  plaintiff  entered 
into  possession  of  its  premises.  The  new  stairway  does  not  very 
seriously  interfere  with  the  light,  though  it  is  undoubted  that  it 
does  create  some  obstruction,  and  from  the  plaintiff’s  standpoint 
the  interference  is  accentuated  by  the  fact  that  that  part  of  the 
plaintiff’s  premises  is,  and  all  along  has  been,  used  as  a dispensary, 
in  which  satisfactory  light  is  essential.  To  the  extent  to  which 
there  is  such  obstruction,  the  building  of  the  stairway  is  a deroga- 
tion from  the  plaintiff’s  rights  acquired  under  its  lease. 

A more  serious  objection  is  in  the  unauthorised  use  by  the 
defendant  of  the  exterior  of  the  wall  of  the  premises  demised  to 
the  plaintiff.  In  Hope  Brothers  Limited  v.  Cowan,  [1913]  2 Ch.  312, 
it  was  held  that  the  demise  of  a floor  or  a room  or  an  office  bounded 
in  part  by  an  outside  wall  primd  facie  includes  both  sides  of  that 
wall,  unless  there  be  an  exception  or  reservation  or  something  in 
the  context  to  exclude  it.  This  case  followed  Carlisle  Cafe  Co. 
v.  Muse  Brothers  & Co.  (1897),  77  L.T.R.  515.* 

There  is  not  in  the  demise  to  the  plaintiff  any  exception  or 
reservation  excluding  the  application  of  this  rule;  and,  in  my 
opinion,  the  plaintiff  is  entitled  to  restrain  the  defendant  from 
using  the  exterior  of  the  wall  of  its  store  for  the  purpose  of  erecting 
the  stairway. 

It  is,  I think,  settled  by  authority  that,  in  the  circumstances 
as  I find  them,  the  defendant  is  not  entitled  to  the  relief  he  asks 
in  his  counterclaim.  Having  regard  to  the  conditions  which 
existed  at  the  time  of  the  original  lease  with  respect  to  the  cellar 
and  what  has  occurred  since,  and  on  the  evidence  that  the  plaintiff 
has  always  during  its  occupancy  of  the  premises  had  exclusive 
use  of  the  cellar,  and  that  the  renewals  of  the  lease  were  made  with 
the  full  knowledge  by  the  lessor  that  it  was  so  used,  the  reasonable 
inference  is  that  the  lessor  intended  that  the  cellar  should  form 
part  of  the  premises  demised.  Lessor  and  lessee  seem  to  have 
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interpreted,  by  their  conduct,  just  what  the  lessee  should  hold  and 
enjoy.  The  question  of  parcel  or  no  parcel  is  one  of  fact  for  the 
jury:  Lyle  v.  Richards  (1866),  L.R.  1 H.L.  222.  The  question 
whether  any  particular  property  is  included  in  the  lease  depends 
on  the  words  of  the  lease  as  applied  to  the  circumstances  of  the 
property,  evidence  being  admissible  to  shew  the  state  and  con- 
dition of  the  property  at  the  time  the  lease  was  granted;  and 
though  prima  facie  particular  property  would  be  included,  yet  this 
wiU  not  be  so  if  the  circumstances  shew  a contrary  intention: 
Halsbury’s  Laws  of  England,  vol.  18,  para.  871,  p.  413.  The 
description  is  capable  of  being  explained  by  possession:  Booth 
,v.  Ratte  (1890),  15  App.  Cas.  188,  at  p.  192. 

To  the  extent  to  which  the  plaintiff  has,  during  its  tenancy,  made 
use  of  the  vacant  land  to  the  north  of  the  store,  the  same  rule  may 
be  applied,  lessor  and  lessee  having  treated  the  lease  as  including 
the  right  to  such  use.  The  inference  deducible  from  their  course 
of  conduct  is  supported  by  the  term  of  the  lease  which  requires 
the  lessee  to  clean  the  sheds  and  outhouses,  Which  must  refer  to 
something  outside  of  and  beyond  the  store-building  itself. 

At  the  trial  the  defendant  took  exception  to  the  lease  because  of 
its  not  being  under  seal,  though  this  is  not  raised  in  the  pleadings. 
In  his  statement  of  defence,  however,  he  sets  up  and  recognises 
the  written  lease  and  confines  his  objection  to  the  plaintiff’s  right 
to  use  the  basement  or  cellar  of  the  premises  and  the  land  lying  to 
the  north  of  and  adjacent  to  the  store  itself.  The  counterclaim 
assumes  that  there  is  an  existing  lease.  This  objection  fails  on 
two  grounds : first,  that  it  is  not  one  which,  if  not  pleaded,  should 
be  entertained  at  the  trial;  and,  secondly,  if  the  objection  had  been 
raised  in  the  pleadings,  the  defendant  would  be  in  the  incon- 
sistent position  of  having  admitted  the  existence  of  a valid  lease 
and  objecting  that  such  lease  had  not  been  made. 

To  restrain  the  defendant  may  be  a hardship,  but  the  plaintiff 
insists  on  its  strict  legal  rights.  As  to  the  question  of  delay,  there 
is  something  to  be  said  in  the  defendant’s  favour.  The  work  of 
erecting  the  stairway  began  about  the  23rd  December,  and  was 
almost  completed  when  the  injunction  was  issued  on  the  31st 
December.  From  something  that  passed  between  the  plaintiff’s 
manager  and  the  defendant  before  the  work  began,  the  defendant 
seems  to  have  gotten  the  impression  that  no  objection  would  be 
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offered  to  the  building  of  the  stairway.  The  manager  had 
no  authority  to  give  consent,  and  I do  not  find  that  he  assumed 
to  give  it.  The  defendant  says  that  he  saw  no  reason  to  expect 
that  he  would  be  restrained. 

The  injunction  will  be  continued,  and  the  defendant  will, 
at  his  own  expense,  remove  the  stairway  which  he  has  erected,  the 
plaintiff  affording  every  opportunity  for  that  being  done. 

The  counterclaim  will  be  dismissed;  and  there  will  be  a 
declaration  that  the  plaintiff  is  entitled  to  the  exclusive  use  of  the 
cellar  as  part  of  the  demised  premises,  and  is  also  entitled  to  use 
the  vacant  land  to  the  north  of  the  building  for  the  purpose  and 
to  the  extent  to  which  it  has  heretofore,  during  the  currency  of  the 
lease  and  renewals,  used  it. 

In  the  circumstances  to  which  I have  already  referred,  the 
defendant  will  pay  one-half  of  the  costs  of  the  action  and  counter- 
claim. 


Kelly,  J. 


1920 

G. 

Tamblyn 
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Parry  v.  Parry. 


June  30. 


Costs — Scale  of — Action  Brought  in  Supreme  Court  of  Ontario — Declaration  as 
to  User  of  Way — Judgment  for  Plaintiff  with  Nominal  Damages  and  Costs 
— Question  of  Title  to  Land  not  Involved — Jurisdiction  of  County  Court — 
County  Courts  Act,  R.S.O.  1914,  ch.  59,  sec.  22  ( 1 ) ( c ),  (d). 

The  decision  of  Orde,  J.,  47  O.L.R.  217,  was  reversed;  it  being  held  (Masten, 
J.,  dissenting),  that  no  question  of  title  arose  in  the  action;  that  it  came 
within  the  jurisdiction  of  a County  Court;  and  that  the  costs  of  the  plaintiff 
should  be  taxed  on  the  County  Court  scale. 


An  appeal  by  the  defendants  from  the  order  of  Orde,  J.,  47 

O.L.R.  217. 


May  4.  The  appeal  was  heard  by  Mulocf,  C.J.  Ex.,  Suther- 
land and  Hasten,  JJ.,  and  Ferguson,  J.A. 

Peter  White,  K.C.,  for  the  appellants.  Costs  should  not  have 
been  awarded  on  the  Supreme  Court  scale,  for  the  question  of 
costs  is  governed  by  the  County  Courts  Act,  R.S.O.  1914,  cb.  59, 
sec.  22  (1)  (d),  and  not  (c).  Moffatt  v.  Carmichael  (1907),  14 
O.L.R.  595,  must  be  distinguished,  as  the  section  in  force  when 
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that  case  was  decided  was  differently  worded.  He  referred  also 
to  Bragg  v.  Oram  (1919),  46  O.L.R.  312,  50  D.L.R.  623. 

C.  A . Payne,  for  the  plaintiff,  respondent.  As  the  construction 
and  interpretation  of  the  Parry  will  was  involved  in  this  action,  it 
was  properly  brought  in  the  Supreme  Court.  The  title  to  land 
came  in  question,  and  the  reasons  are  clearly  ,set  forth  in  the 
judgment  of  Orde,  J.;  see  Howorth  v.  Sutcliffe  (1895),  64  L.J.Q.B. 
729,  at  p.  732,  and  Regina  v.  Everett  (1852),  1 E.  & B.  273,  at 
p.  278.  If  it  is  a question  of  title,  then  it  becomes  a question 
of  onus  as  to  the  value : M off  ait  v.  Carmichael,  supra;  and  see  the 
evidence  given  at  the  trial  as  to  the  value  of  the  land. 

White,  K.C.,  in  reply.  The  construction  of  the  Parry  will  was 
only  incidental  and  did  not  affect  the  decision  of  the  Court.  The 
Howorth  case,  supra,  must  be  distinguished,  for  the  interest  re- 
ferred to  there  was  an  interest  in  reversion.  The  following  cases 
are  useful  as  shewing  what  constitutes  a question  of  title:  W orman 
v.  Brady  (1888),  12  P.R.  618;  Neely  v.  Parry  Sound  Fiver  Improve- 
ment Co.  (1904),  8 O.L.R.  128;  Graham  v.  Spettigue  (1885),  12 
A.R.  261;  In  re  English  v.  Mulholland  (1882),  9 P.R.  145;  Talbot  v. 
Poole  (1892),  15  P.R.  99;  Re  Moberly  v.  Town  of  Collingwood 
(1894),  25  O.R.  625,  at  p.  627;  Bailey  v.  Bleecker  (1869),  5 U.C. 
L.J.N.S.  99. 

June  30.  Sutherland,  J. : — This  is  an  action  wherein  the  late 
Chief  Justice  of  the  King’s  Bench  gave  a declaratory  judgment, 
as  claimed,  with  damages  fixed  at  $5  and  costs.  The  costs  were 
taxed,  by  the  local  Taxing  Officer  at  Belleville,  on  the  Supreme 
Court  scale.  An  appeal  from  the  taxation  was  taken,  which,  by 
the  judgment  of  Orde,  J.,  dated  the  24th  February,  1920,  was 
dismissed.  This  appeal  is  from  this  latter  judgment. 

The  plaintiff,  George  M.  Parry,  is  the  owner  of  the  rear  half  of 
lot  No.  17  in  the  3rd  concession  of  the  township  of  Sidney,  in  the 
county  of  Hastings,  and  the  defendant  James  A.  Parry  of  the 
adjoining  west  quarter  of  lot  No.  18  in  the  said  third  concession. 
Both  parcels  were  owned  by  Caleb  Parry,  who,  by  his  will,  dated 
the  27th  March,  1871,  devised  the  first  mentioned  parcel  to 
William  Hubbard  Parry  (father  of  the  plaintiff),  his  heirs  and 
assigns,  and  the  second  mentioned  parcel  to  Lester  Harvey  Parry 
(father  of  the  defendant  Parry),  his  heirs  and  assigns,  together 
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with  “a  right  of  way  to  and  from  the  land  hereby  devised  to  my 
son  William  Hubbard  Parry  to  and  along  the  road  now  used  as  a 
means  of  entrance  from  the  main  road  to  the  lands  hereby  devised 
to  my  said  son  William  Hubbard  Parry,  each  to  keep  one-half  of 
the  said  road  or  way  in  repair.” 

It  appears  that  until  quite  recently  bars  of  a certain  length  and 
weight  erected  by  the  plaintiff,  or  his  predecessors  in  title,  had 
been  placed  across  the  road  in  question,  which  the  defendant 
Parry  and  his  predecessors  in  title,  when  requiring  to  use  the  right 
of  way,  were  accustomed  to  take  down  and  put  up.  The  respective 
parties  had  for  many  years  seemed  to  acquiesce  and  agree  that, 
for  the  plaintiff’s  protection  and  in  reasonable  limitation  of  the 
defendants’  rights,  such  bar?  were  suitable  and  sufficient.  Some 
time  prior  to  the  commencement  of  this  action,  however,  without 
the  consent  of  the  defendants,  the  plaintiff  put  up  bars  longer  and 
heavier,  and  which  the  defendants  alleged  were  more  difficult 
to  take  down  and  put  up,  and  so  imposed  a greater  restriction  and 
burden  upon  them.  Thereafter,  when  they  required  to  make  use 
of  the  right  of  way,  while  they  took  these  bars  down,  they  did  not 
replace  them.  The  plaintiff  thereupon  began  this  action  by  writ 
of  summons  bearing  date  the  23rd  June,  1919,  and  asked  for  a 
declaration  that  he  is  entitled  to  maintain  and  keep  up  certain 
bars  on  the  “ right  of  way  of  the  defendants,”  and  that  “the 
defendants  be  ordered  to  put  up  said  bars  after  taking  same  down 
to  pass  along  the  right  of  way  enjoyed  by  the  defendants  on  the 
plaintiff’s  lands,  and  for  damages.” 

In  his  statement  of  claim  the  plaintiff  alleges  that  he  and  his 
predecessors  in  title  had,  as  of  right  and  without  interruption  for 
upwards  of  40  years,  maintained  certain  bars  across  the  said  right 
of  way  which  had  been  put  up  to  enclose  his  barnyard,  “to  prevent 
cattle  from  straying  therefrom,  or  on  his  lands,  necessitating  the 
letting  down  of  such  bars  in  passing  to  and  fro  along  said  right  of 
way.”  He  further  alleges  that,  “in  violation  of  the  right  of  the 
plaintiff  to  maintain  the  bars  across  the  right  of  way,  and  have 
same  returned  to  their  proper  and  usual  place  after  user  thereof 
by  the  defendants  and  others,  when  the  same  were  up  as  aforesaid, 
the  defendants  removed  the  said  bars  on  several  occasions,  and 
refused  to  replace  them,”  and  further  that,  by  reason  of  this  conduct 
on  the  part  of  the  defendants,  “horses  and  cattle  of  the  defendants 
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and  others  have  strayed  on  to”  his  lands,  and  he  has  been  forced 
to  replace  the  bars  to  protect  his  property.  He  accordingly  claimed 
a declaration  as  mentioned,  and  the  sum  of  $50  for  damages.  ' 

The  defendant  Frank  Jeffry  is  tenant  of  the  defendant  James 
A.  Parry. 

The  defendants  plead  that  they  always  permitted  the  plaintiff 
to  enjoy,  without  “ interruption  of  user,”  “all  rights  in  the  right 
of  way”  as  used  at  the  time  “of  the  last  will  and  testament  of  the 
said  Caleb  Parry  deceased,”  and  that  the  right  of  waj^  was  con- 
tinuously and  uninterruptedly  so  used  until  a short  time  before 
the  commencement  of  this  action,  when  the  plaintiff  replaced  the 
old  bars  by  others,  “which  are  heavier  and  of  greater  trouble  to 
install.”  They  further  say  that  they  had  thereupon  notified  the 
plaintiff  that  they  would  no  longer  permit  the  use  of  bars  of  such 
dimensions,  and  advised  him  that  he  must  restore  the  old  bars 
or  use  bars  of  like  dimensions  or  size. 

The  defendants  also  plead  that  until  the  heavier  bars  were 
installed  they  always  replaced  the  old  bars  in  position  after  using 
the  right  of  way.  They  admit  that  owing  to  the  increased  size 
and  weight  of  the  new  bars  they  threw  them  down,  and  refused  to 
permit  the  plaintiff  to  maintain  the  said  right  of  way  in  a manner 
different  from  the  way  in  which  it  had  theretofore  been  main- 
tained. The  judgment  declares  “that  the  plaintiff  is  entitled  to 
maintain  and  keep  bars  on  the  right  of  way,”  and  “that  it  is  the 
duty  of  the  defendants  to  replace  said  bars  in  their  proper  place 
after  their  user  thereof.”  Whatever  the  construction  and  effect 
of  the  judgment,  it  is  not  in  question,  as  no  appeal  was  taken 
therefrom. 

While  the  plaintiff  in  his  statement  of  claim  makes  no  reference 
to  the  change  in  the  length  and  weight  of  the  bars,  the  defendants 
expressly  raise  this  question. 

So  long  as  the  old  bars  were  left  across  the  road,  the  defendants 
had  raised  no  question  as  to  the  limitation,  to  that  extent,  of  their 
user  of  the  right  of  way.  It  was  only  when  the  plaintiff  assumed 
the  right  to  put  longer  and  heavier  bars  across  the  road,  and  thus 
increased  the  burden  of  the  restriction,  that  the  defendants  objected, 
and,  though  obliged  to  take  the  bars  down,  in  order  to  use  the  right 
of  way  at  all,  refused  to  replace  them. 
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The  Taxing  Officer  was  of  opinion  that  the  case  came  within 
the  County  Courts  Act,  R.S.O.  1914,  ch.  59,  sec.  22  (1)  (d),  which 
is  as  follows: — 

“ (1)  The  County  and  Districts  Courts  shall  have  jurisdiction 
in : — . . . 

“ ( d ) Actions  for  the  obstruction  of  or  interference  with  a right 
of  way  or  other  easement  where  the  sum  claimed  does  not  exceed 
$500,  unless  the  title  to  the  right  or  easement  is  in  question,  and 
in  that  case  also  where  the  value  of  the  land  over  which  the  right 
or  easement  is  claimed  does  not  exceed  that  amount.’ 7 

He  stated,  in  his  reasons  for  taxing  the  bill  on  the  Supreme 
Court  scale,  that  “the  case,  therefore,  falls  within  clause  id)  of 
sub-sec.  (1)  of  sec.  22,  R.S.O.  ch.  59,  an  action  for  an  obstruction 
to,  or  interference  with,  an  easement,  and  the  County  Court  has 
jurisdiction  only  if  the  value  of  the  lands  over  which  the  right  or 
easement  is  called  in  question  does  not  exceed  $500.”  But  it  is 
not  the  plaintiff’s  right  of  way  which  is  in  question  or  affected. 
What  has  caused  the  difficulty  is  the  putting  up  of  longer  and 
heavier  bars  by  the  plaintiff,  which  interfere  with  the  use  of  the 
right  of  way  of  the  defendants  as  theretofore  enjoyed  by  them. 
Clause  ( d ) does  not,  in  my  view,  apply,  and  that  was  the  opinion 
also  of  Orde,  J. 

[Quotation  from  the  reasons  for  judgment  of  Orde,  J.] 

I am  unable  to  agree  that  the  case  of  Bragg  v.  Oram , 46  O.L.R. 
312,  50  D.L.R.  623,  has  no  application  here.  In  that  case  Middle- 
ton,  J.,  in  writing  an  opinion  concurred  in  by  other  members  of 
the  Court,  says  (46  O.L.R.  at  p.  316,  50  D.L.R.  at  p.  626): — 

“At  the  trial  judgment  was  given  in  favour  of  the  plaintiff, 
awarding  an  injunction  restraining  the  defendants  from  further 
ploughing  the  streets  or  otherwise  obstructing  access  to  the 
plaintiff’s  land. 

“Upon  the  record  it  is  hard  to  see  what  issue  there  was  for 
trial.  The  plaintiff’s  title  is  admitted,  the  right  to  use  the  streets 
is  not  denied.  All  that  is  said  is  that  it  was  not  practicable  to  farm 
the  defendants’  lots  without  ploughing  up  the  streets,  and  that  the 
defendants  were  ready  to  permit  the  plaintiff  to  use  the  old  farm- 
lane  if  he  objected  to  going  on  the  ploughed  land.”  And  again 
(46  O.L.R  at  p.  317,  50  D.L.R.  at  p.  626) : “I  think  that  the  action 
comes  under  clause  (6),  ‘ Personal  actions,  except  actions  for  criminal 
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conversation  and  actions  for  libel,  where  the  sum  claimed  does  not 
exceed  $500/  and  that  the  action  is  a personal  action  within  the 
meaning  of  that  clause.  It  is  nothing  more  than  an  action  for 
damages  for  an  obstruction  to  a highway  and  for  the  abatement  of 
the  nuisance  caused  by  the  obstruction. 

“ Under  sec.  28  the  Court  (County  Court)  can  grant  all 
appropriate  remedies  in  any  action  where  the  cause  of  action  is 
within  its  jurisdiction. 

“An  injunction  or  a mandatory  order  is  a remedy,  and  it  is 
not  a cause  of  action.” 

If  the  defendants  had  sued  the  plaintiff  for  damages  for  inter- 
ference with  their  right  of  way,  enjoyed  in  a particular  way  for 
many  years,  by  erecting  and  maintaining  longer  and  heavier  bars 
than  had  theretofore  been  in  use,  and  incidentally  had  asked  for 
an  abatement  of  the  nuisance  thereby  caused,  the  action  would 
have  been  one  within  the  competence  of  the  County  Court,  under 
clause  (6),  provided  the  claim  were  not  for  a larger  amount  than 
$500.  Because  the  position  of  the  parties  is  reversed,  and  the 
plaintiff,  having  replaced  the  old  by  new  and  longer  bars,  and  thus 
created  the  difficulty,  brings  an  action  for  a declaration  that  he 
is  entitled  so  to  interfere  with  and  obstruct  the  defendants’  right 
of  way,  the  real  issue  is  not  thereby  altered.  Orde,  J.,  seems  to 
have  thought  that  the  defendants,  by  pleading  as  they  did,  had 
put  themselves  in  a position  which  had  prejudiced  them.  He  says 
(47  O.L.R.  at  pp.  220,  221) 

“This  defence  was  a distinct  assertion  by  the  defendants  that 
the  nature  of  the  right  of  way  which  they  were  entitled  to  enjoy 
over  the  plaintiff’s  land  was  different  from  that  asserted  by  the 
plaintiff,  or,  to  put  it  in  another  form,  the  defendants  challenge 
the  claim  of  the  plaintiff  to  do  what  he  likes  with  his  own  by 
setting  up  an  easement  which  interferes  with  the  plaintiff’s  enjoy- 
ment of  his  own  property.  Although  the  point  may  be  a narrow 
one,  that  issue,  in  my  judgment,  involves  a question  of  title, 
namely,  what  is  the  nature  and  extent  of  the  defendants’  easement, 
or  the  nature  and  extent  to  which  the  plaintiff’s  title  to  the  servient 
tenement  is  affected  by  that  easement?” 

He  goes  on  further  to  say  (p.  221) : — 

“The  case,  therefore,  if  within  the  jurisdiction  of  the  County 
Court,  must  fall  within  the  class  of  cases  over  which,  by  clause  (c) 
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of  sec.  22,  sub-sec.  1,  of  the  County  Courts  Act,  the  County  Court 
has  jurisdiction  if  the  value  of  the  land  does  not  exceed  $500,  and 
the  sum  claimed  does  not  exceed  that  amount.  The  sum  claimed 
does  not  exceed  $500;  but  is  the  value  of  the  land  less  than  a sum 
exceeding  $500?” 

He  says  that  he  must  assume  that  the  Supreme  Court  has 
exclusive  jurisdiction  unless  the  statute  clearly  confers  it  upon 
the  County  Court,  and  adds  that  there  was  no  evidence  that  the 
interest  of  the  plaintiff  in  or  right  over  his  own  land  sought  to  be 
curtailed  by  the  defendants  was  less  than  $500.  He  also  adds 

(pp.  221,  222) 

“It  ought  not  to  be  overlooked  that  the  issue  which  the 
defendants  chose  to  bring  before  the  Court  was  in  substance  of 
their  own  making.  They  raised  that  issue  by  the  nature  of  their 
defence  in  a Supreme  Court  action.  The  burden  is  on  them  to 
establish  that  the  County  Court  has  jurisdiction,  and  they  have, 
in  my  judgment,  failed  to  do  so.” 

In  reality,  however,  the  plaintiff,  knowing  of  the  manner  in 
which  the  right  had  always  been  enjoyed  by  the  defendants,  and 
apparently  agreed  to  and  acquiesced  in  by  him,  interfered  with  it, 
then  began  an  action,  and  filed  a statement  of  claim  alleging  that 
he  and  his  predecessors  in  title,  without  interruption  for  upwards 
of  40  years  had  maintained  certain  bars  across  the  right  of  way, 
but  without  disclosing  that  he  had  recently  taken  these  bars  down 
and  erected  in  their  place  longer  and  heavier  bars.  In  consequence 
he  made  it  impossible  for  the  defendants  to  plead  otherwise  than 
they  did  unless  they  were  prepared  to  submit  to  any  kind  of  bars, 
however  difficult  and  burdensome  to  remove  and  restore. 

The  title  to  the  land  of  the  plaintiff  and  defendants  is  not  in 
dispute.  The  terms  of  the  right  of  way  were  clearly  set  out  in  the 
will.  There  is  no  reference  to  bars  therein,  and  no  suggested 
limitation  of  the  defendants’  right  of  way.  It  would  seem  as  though 
the  onus  were  upon  the  plaintiff  to  shew  the  right  to  maintain  even 
such  bars  as  were  there  before  he  took  them  down  and  substituted 
larger.  Thdv  location  or  width  of  the  road  over  which  the  right 
of  way  runs  is  not  in  question.  The  manner  in  which  the  right  of 
way  should  be  used  by  the  defendants  and  the  extent,  if  any,  to 
which  their  free  and  full  enjoyment  should  and  could  reasonably 
be  curtailed,  for  the  protection  of  the  plaintiff,  had  been  defined 
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by  the  parties  by  bars  of  a certain  length  and  width,  erected, 
maintained,  and  acquiesced  in  for  many  years.  I am  unable  to 
see  that  any  question  of  title  arises.  The  plaintiff’s  claim  against 
the  defendants  is  in  reality  for  damages  for  interfering  with  the 
bars  put  up  by  him  across  the  right  of  way,  by  taking  them  down 
and  not  replacing  them,  and  for  a mandatory  order,  as  supple- 
mental to  that  claim,  compelling  the  defendants  so  to  replace  them 
if  they  take  them  down,  and  the  amount  claimed  for  damages  is 
within  the  competence  of  the  County  Court. 

I would  allow  the  appeal  with  costs  of  the  motion  and  appeal. 


Mulocf,  C.J.  Ex.,  agreed  with  Sutherland,  J. 


Ferguson,  J.A. : — Had  the  defendants  brought  an  action  to 
restrain  the  plaintiff  from  wrongfully — that  is,  contrary  to  the 
terms  of  the  reservation  thereof — interfering  with  the  defendants’ 
right  of  way,  by  erecting  and  maintaining  heavier  bars  than  had 
heretofore  been  in  use — that  action  would  seem  to  me  to  have 
been  within  the  competence  of  the  County  Court:  see  R.S.O.  1914, 
ch.  59,  sec.  22  (1)  (d) ; and  I fail  to  see  why,  when  the  position  of 
the  parties  is  reversed,  by  the  plaintiff  bringing  an  action  for  a 
declaration  that  he  is  entitled  to  obstruct  or  interfere  with  the 
right  of  way,  the  issue  is  thereby  altered. 

There  was  no  counterclaim  by  the  defendants : the  only  question 
for  decision  and  the  only  question  decided  was — Could  the  plaintiff 
lawfully  interfere  with  the  right  of  way  reserved  to  the  defendants, 
in  the  manner  and  to  the  extent  he  claimed? 

I would  allow  the  appeal  with  costs. 

Masten,  J.: — Appeal  from  the  decision  of  Orde,  J.,  on  appeal 
from  the  taxation  of  the  plaintiff’s  costs  by  the  Local  Taxing 
Officer  at  Belleville. 

The  appeal  relates  to  the  scale  upon  which  the  costs  are  to  be 
taxed,  and  depends  upon  whether  or  not  the  County  Court  had 
jurisdiction  to  entertain  the  action. 

The  action  is  for  a declaration  of  a right  in  lands  and  raises 
the  question  of  the  nature  and  extent  to  which  the  fee  simple  of 
which  the  plaintiff  is  admittedly  seised  is  infringed  or  limited  by 
an  easement  to  which  the  defendants  are  admittedly  entitled. 


XL  VIII.] 


ONTARIO  LAW  REPORTS. 


Ill 


Easements  are  by  their  nature  infinite  in  their  variety.  In  the 
present  case  some  easement  is  admitted.  The  question  is,  what 
is  its  exact  extent?  To  state  the  situation  more  specifically,  Caleb 
Parry,  by  his  will  dated  the  7th  March,  1871,  and  registered  on 
the  24th  September,  1872,  devised  to  the  plaintiff  the  rear 
half  of  lot  17  in  the  3rd  concession  of  the  township  of  Sidney,  and 
to  the  defendant  Parry  the  north-west  quarter  of  lot  18  in  the 
same  concession,  together  with  “a  right  of  way  to  and  from  the 
lands  hereby  demised  to  him  over  the  land  hereby  demised  to  my 
son  William  Hubbard  Parry  to  and  along  the  road  now  used  as 
means  of  entrance  from  the  main  road  to  the  land  hereby  devised 
to  my  said  son  William  Hubbard  Parry,  each  to  keep  half  the  said 
road  or  way  in  repair.” 

In  the  statement  of  claim  the  question  in  dispute  is  set  forth 
as  follows : — 

“4.  The  plaintiff  and  his  predecessors  in  title,  as  of  right  and 
without  interruption  for  upwards  of  40  years,  have  maintained 
certain  bars  across  the  said  right  of  way  and  on  the  lands  of  the 
plaintiff,  which  said  bars  are  removable  and  were  used  by  the 
plaintiff  and  his  predecessors  in  title  in  enclosing  his  barnyard,  to 
prevent  cattle  from  straying  therefrom,  or  on  his  said  lands, 
necessitating  the  letting  down  of  such  bars  in  passing  to  and  fro 
along  said  right  of  way,  whenever  the  said  bars  were  up  so  enclosing 
said  barnyard,  but  in  no  way  preventing  the  use  of  said  right 
of  way,  but  solely  for  the  protection  of  the  plaintiff’s  property 
and  enjoyment  of  his  lands,  as  was  intended  by  said  testator  and 
as  so  enjoyed  for  40  years. 

“5.  The  defendants,  in  violation  of  the  right  of  the  plaintiff  to 
maintain  the  bars  across  the  said  right  of  way,  and  have  same 
returned  to  their  proper  and  usual  place  after  user  thereof  by  the 
defendants  and  others,  when  the  same  were  up  as  aforesaid, 
removed  the  said  bars  on  several  occasions,  and  refused  to  replace 
same  after  using  the  said  right  of  way  and  threw  said  bars  out  into 
the  open  field,  and  still  refuse  to  return  the  said  bars  to  their  proper 
place. 

“6.  By  reason  of  the  conduct  of  the  defendants  as  aforesaid, 
the  horses  and  cattle  of  the  defendants  and  others  have  strayed 
on  to  the  lands  of  the  plaintiff,  and  the  plaintiff  has  been  forced 
to  replace  the  said  bars  in  their  proper  place  to  protect  his  said 
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lands  and  property  and  enclose  his  barnyard  as  aforesaid,  and  has 
been  otherwise  damnified  and  injured,  and  the  defendants  defy 
the  plaintiff  to  prevent  them  from  so  conducting  themselves.” 

The  defendants,  by  their  defence,  set  up : — 

“3.  The  defendants  further  say  that  the  plaintiff  herein,  in 
violation  of  and  contrary  to  any  rights  given  him  under  the  will 
of  the  said  Caleb  Parry,  deceased,  and  any  rights  which  he  acquired 
by  user  or  otherwise,  constructed  across  the  said  right  of  way  bars 
which  were  out  of  all  proportion  to  the  old  bars  which  were  in  use 
thereupon,  the  new  bars  being  larger  and  more  cumbersome  than 
the  bars  formerly  and  for  many  years  used  by  both  parties. 

“4.  The  defendants  say  that  the  new  bars  used  by  the  plaintiff 
herein,  in  place  of  the  old  bars  which  had  always  been  maintained, 
were  larger,  heavier,  and  of  greater  trouble  to  install,  and  that 
the  defendants  herein  notified  the  plaintiff  that  they  would  no 
longer  permit  the  use  of  bars  of  such  large  dimensions,  which  the 
latter  had  been  using,  and  advised  the  plaintiff  herein  that  he  must 
restore  the  old  bars,  or  bars  of  like  dimension  or  size. 

“5.  The  defendants  say  that  the  plaintiff  refuses  to  maintain 
the  bars  across  the  right  of  way  as  they  had  been  used  according 
to  the  terms  of  the  will  of  the  said  late  Caleb  Parry,  deceased,  and 
that  the  defendants  herein,  in  order  to  enjoy  their  right  of  user  of 
the  said  land,  and  owing  to  the  difficulty  of  restoring  the  bars 
which  the  plaintiff  was  inserting,  owing  to  their  increased  size  and 
weight,  threw  down  the  said  bars  and  refused  to  permit  the  plaintiff 
to  maintain  the  said  right  of  way  in  a manner  different  from  the 
way  in  which  it  had  always  been  used  by  their  predecessor  in 
title  and  by  himself  and  the  defendants  herein.” 

The  action  was  tried  before  the  late  Chief  Justice  of  the  King’s 
Bench,  and  the  judgment  as  settled  and  entered  is  as  follows: — 
“1.  This  Court  doth  order  and  declare  that  the  plaintiff  is 
entitled  to  maintain  and  keep  bars  on  the  right  of  way  of  the 
defendants  over  the  land  of  the  plaintiff  in  question,  being  all  and 
singular  that  certain  parcel  or  tr^ct  of  land  and  premises  situated, 
lying,  and  being  in  the  township  of  Sidney,  in  the  county  of 
Hastings,  and  being  the  rear  half  of  lot  number  17  in  the  3rd 
concession  of  the  said  township  of  Sidney,  in  the  county  of  Hast- 
ings, and  that  it  is  the  duty  of  the  defendants  to  replace  the  said 
bars  in  their  proper  place  after  the  user  thereof. 
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“2.  This  Court  doth  further  order  and  adjudge  that  the  plain- 
tiff do  recover  against  the  defendants  the  sum  of  $5.00.” 

This  judgment  has  not  been  appealed  against,  and  stands  as  a 
final  adjudication  of  the  rights  of  the  parties. 

No  direction  having  been  given  by  the  trial  Judge  as  to  the 
scale  of  costs,  it  became  the  duty  of  the  Taxing  Officer  on  taxation 
to  determine  the  scale.  He  ruled  that  the  costs  should  be  taxed  on 
the  Supreme  Court  scale,  and  his  decision  was  on  appeal  confirmed 
by  Orde,  J.  From  that  decision  an  appeal  is  brought  to  this  Court. 
All  technical  objections  to  the  appeal  were  expressly  waived  by 
counsel  for  the  respondent. 

The  question  depends  on  whether  or  not  the  action  was  of  the 
proper  competence  of  the  County  Court. 

I agree  with  the  conclusion  of  the  learned  Judge  in  Chambers 
that  this  is  not  an  action  “for  the  obstruction  of  or  interference 
with  a right  of  way  or  other  easement/’  within  the  provisions  of 
clause  (d)  of  sub-sec.  (1)  of  sec.  22  of  the  County  Courts  Act, 
R.S.O.  1914,  ch.  59. 

If  the  defendants  were  bringing  the  action,  much  might  be 
said  for  that  contention,  but  what  the  plaintiff  really  seeks  is  a 
declaration  by  the  Court  of  the  extent  to  which  his  fee  simple  in 
the  said  lands  is  limited,  modified,  or  lessened  by  the  easement 
which  admittedly  exists.  In  other  words,  what  is  the  nature  and 
extent  of  the  defendants’  easement  and  to  what  extent  does  it 
cut  down  the  plaintiff’s  dominion  as  owner  in  fee  simple  of  the 
rear  half  of  lot  17? 

I also  agree  that  “the  case  ...  if  within  the  jurisdiction 
of  the  County  Court,  must  fall  within  the  class  of  cases  over  which, 
by  clause  (c)  of  sec.  22,  sub-sec.  1,  of  the  County  Courts  Act,  the 
County  Court  has  jurisdiction”  (47  O.L.R.  at  p.  221).  Under 
that  sub-section,  the  first  question  is  whether  the  title  to  land 
possessing  a value  exceeding  $500  is  in  question. 

The  question  being  as  to  the  nature  and  extent  of  the  plaintiff’s 
rights  in  the  rear  half  of  lot  17 — and  how  far  they  are  infringed  by 
the  defendants’  easement — the  subject-matter  of  the  action  is  the 
whole  of  the  rear  half  of  lot  17,  and  I think  that  for  the  purpose  of 
establishing  the  jurisdiction  of  the  County  Court  the  onus  was  on 
the  defendants  to  shew  that  the  plaintiff’s  lands  were  of  less  value 

8 — 48  o.l.r. 
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than  $500.  So  far  as  appears  on  this  appeal,  that  has  not  been 
done. 

As  to  title,  the  question  of  the  jurisdiction  of  the  County  Court 
must  be  determined  by  the  issues  raised  on  the  pleadings,  and  not 
by  the  evidence  at  the  trial:  W orman  v.  Brady , 12  P.R.  618; 
Neely  v.  Parry  Sound  River  Improvement  Co.,  8 O.L.R.  128. 

The  plaintiff  asserts  that  he  is  the  owner  of  the  west  half  of 
lot  17,  and  that  the  defendants  trespass  on  the  same.  The  defend- 
ants admit  the  plaintiff’s  title  to  lot  17,  and  that  they  have  entered 
on  the  same,  but  say  that  they  so  entered  as  of  right,  pursuant 
to  an  easement  whereby  they  enjoy  a right  of  way  over  the  said 
lands. 

The  plaintiff,  again  admitting  that  the  defendants  are  entitled 
to  a certain  easement  giving  them  a right  of  passage  over  the  lands 
in  question,  alleges  that  such  right  of  passage  is  legally  exercisable 
by  the  defendants  only  on  condition  that  they,  the  defendants, 
restore  and  replace  such  bars,  etc.,  as  the  plaintiff  may  establish 
over  the  right  of  way,  for  the  reasonable  protection  and  use  of 
his  own  lands. 

The  defendants  admit  that  the  right  of  way  is  on  condition 
that  they  restore  to  place  the  bars  guarding  the  right  of  way,  but 
allege  that  by  such  condition  they  are  bound  to  restore  to  place  no 
longer  or  heavier  bars  than  those  heretofore  customarily  used  to 
guard  the  entrance  to  the  right  of  way — and  on  that  statement  the 
plaintiff  joins  issue. 

By  the  judgment,  there  is  a declaration,  which  is  now  res 
judicata,  negativing  the  defendants’  claim  that  they  are  of  right 
entitled  to  passage  in  the  manner  and  on  the  terms  asserted  by 
them,  and  their  right  in  that  regard  is  thus  denied  both  on  the 
pleadings  and  by  the  judgment.  In  order  to  determine  the  question 
raised,  it  was  necessary  to  ascertain  and  define  the  defendants’ 
easement,  and  thus  ascertain  how  far  the  plaintiff’s  dominion  over 
his  lands  is  lessened  or  modified:  Moffatt  v.  Carmichael,  14  O.L.R. 
595,  at  p.  597.  But  to  define  the  limits  and  extent  of  the  incorporeal 
hereditament  which  the  defendants  hold  as  appurtenant  to  the 
dominant  tenement  is  to  determine  a question  of  title,  not  the 
devolution  of  the  title,  but  the  concomitants  and  conditions 
appertaining  to  the  exercise  of  the  right  as  originally 
created.  To  determine  what  the  easement  was,  evidence  must  be 
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given,  not  only  of  the  will  of  Caleb  Parry,  but  also  of  the  situation 
and  of  the  surrounding  circumstances  upon  which  the  will  operated. 

This  was  what  was  in  controversy  between  the  parties,  for  the 
plaintiff’s  right,  in  the  terms  asserted  by  him,  is  denied  by  the 
defendants.  This,  as  it  seems  to  me,  brings  the  case  squarely 
within  the  reasoning  of  the  Court  of  Queen’s  Bench  in  Regina  v. 
Everett,  1 E.  & B.  273. 

In  that  case  it  was  determined  that  where  the  existence  of  the 
right  (in  that  case  to  a toll)  was  in  issue,  it  necessarily  involved 
the  title  to  that  right.  Here  some  right  of  passage  is  admitted, 
but  not  the  right  which  the  plaintiff  claims. 

The  case  of  Bragg  v.  Oram,  46  O.L.R.  312,  50  D.L.R.  623,  is 
relied  on  for  the  defendants,  but  in  that  case  the  title  to  the  right 
of  way — a public  highway — was  not  in  dispute,  and  I am  unable 
to  see  how  that  case  can  be  applied  here. 

I agree  also  with  the  decision  of  my  brother  Orde  upon  the 
other  points  discussed  by  him  in  the  Court  below,  and  would 
dismiss  the  appeal  with  costs. 

Appeal  allowed  (Masten,  J.,  dissenting.) 


[APPELLATE  DIVISION.] 


Re  Toronto  Electric  Commissioners  and  Toronto  R.W.  Co. 
and  City  of  Toronto. 


Ontario  Railway  and  Municipal  Board — Order  for  Payment  by  Street  Railway 
Company  of  Cost  of  Removal  of  Poles  and  Wires  of  Electric  Commission 
from  Streets  of  City — Dangerous  Proximity  to  Poles  and  Wires  of  Street 
Railway  Company — Dissent  of  Member  of  Board — Determination  of 
Question  of  Law  by  Chairman — Ontario  Railway  and  Municipal  Board 
, Act,  R.S.O.  1914,  ch.  186,  sec.  7 — Erroneous  Decision — Common  Law 
Liability — Statutory  Liability — Ontario  Railway  Act,  R.S.O.  1914,  ch.  185, 
sec.  59 — Jurisdiction  of  Courts — Absence  of  Agreement — Position  of  Com- 
mission— Statutory  Agent  of  City  Corporation. 

By  an  order  of  the  Ontario  Railway  and  Municipal  Board,  the  Toronto  Rail- 
way Company  were  ordered  to  pay  the  cost  of  the  removal  by  the  Toronto 
Electric  Commissioners  of  their  poles  and  wires  from  three  avenues  in  the 
City  of  Toronto,  so  far  as  this  cost  was  made  requisite  by  the  building  by  the 
railway  cpmpany  of  their  lines  on  the  three  avenues,  the  Board  having 
found,  upon  the  application  of  the  Commissioners,  that  the  poles  and  wires 
of  the  railway  company  were  in  such  close  proximity  to  the  poles  and  wires 
of  the  Commissioners  as  to  endanger  life  and  property.  The  application 
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was  heard  by  two  members  of  the  Board,  one  being  the  chairman.  The 
order  was  based  on  the  finding  of  the  Chairman.  The  other  member  did 
not  agree  in  the  finding;  he  stated  his  views  to  the  Chairman,  who  declined 
to  accept  them,  and  exercised  his  right  under  sec.  7 of  the  Ontario  Railway 
and  Municipal  Board  Act,  R.S.O.  1914,  ch.  186: — 

Held,  that  it  must  be  considered  that  the  Chairman  was  deciding  that  the 
railway  company  were  liable  as  a matter  of  law  for  the  cost  or  removal  of 
the  poles  and  wires;  and  his  decision  was  wrong,  because  there  was  no 
liability  at  common  law  or  by  statute  or  by  virtue  of  any  agreement. 

Under  sec.  59  of  the  Ontario  Railway  Act,  R.S.O.  1914,  ch.  185,  the  Com- 
missioners had  no' jurisdiction  to  determine  the  damages;  and  there  was 
nothing  to  take  away  the  jurisdiction  of  the  Courts  to  enforce  any  claim 
the  Commissioners  might  have  under  that  section. 

Semble  (Masten,  J.,  expressing  no  opinion),  that  the  Commissioners  were 
not  the  statutory  agents  of  the  city  corporation. 


The  Toronto  Electric  Commissioners  (Toronto  Hydro-Electric 
system)  applied  to  the  Ontario  Railway  and  Municipal  Board  for 
an  order  for  the  removal  of  the  Toronto  Railway  Company’s 
trolley  poles  and  wires  on  Carlaw,  Guelph,  and  Pape  avenues, 
in  the  City  of  Toronto. 

The  Toronto  Railway  Company  and  the  Corporation  of  the 
City  of  Toronto  were  served  with  notice  of  the  application  and 
named  as  respondents. 

The  application  was  heard  by  two  members  of  the  Board, 
viz.,  the  Chairman  (McIntyre)  and  Vice-Chairman  (Ingram). 

The  following  order  was  made  by  the  Board  on  the  16th  March, 
1920:— 

“ Whereas  the  Board,  on  the  4th  day  of  January,  1917,  ordered 
the  construction  of  a certain  line  of  street  railway  on  Carlaw 
avenue,  Guelph  avenue,  and  Pape  avenue,  in  the  City  of  Toronto: 

“And  whereas  the  plans  of  the  proposed  construction  were 
duly  approved  by  the  Board: 

“And  whereas,  pursuant  to  such  order  and  the  plans  so 
approved,  certain  poles  and  wires  were  erected  by  the  Toronto 
Railway  Company: 

“And  whereas,  on  the  31st  day  of  May,  1918,  the  applicants 
launched  this  application  to  the  Board  for  an  order  compelling 
the  Toronto  Railway  Company  to  remove  such  wires  and  poles,  on 
the  ground  that  their  proximity  to  the  poles  and  wires  of  the 
applicants  endangered  life  and  property: 

“And  whereas  the  Board,  after  hearing  the  evidence  adduced 
upon  the  application  and  counsel  for  all  parties,  and  after  reserving 
judgment  until  the  3rd  day 'of  October,  1918,  delivered  judgment 
on  the  said  last  named  day : 
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“And  whereas,  on  the  application  of  the  Toronto  Railway 
Company,  permission  was  given  to  the  said  company  to  remove 
the  said  wires,  and  the  issuance  of  the  order  pursuant  to  such 
judgment  was  postponed  sine  die  on  account  of  war  conditions, 
the  rights  of  all  parties  thereto  being  preserved  in  the  interim : 

“And  whereas,  by  order  dated  the  24th  October,  1919,  the 
order  of  the  Board  dated  the  4th  day  of  January,  1917,  was 
amended  by  extending  the  time  for  construction  of  the  said  line  of 
railway,  and  the  said  line  was  ordered  to  be  constructed  according 
to  new  plans  thereof  filed  with  the  Board,  all  the  parties  hereto 
being  ordered  to  do  respectively  such  construction  work  as  was 
necessary  to  carry  the  said  new  plans  into  effect: 

“This  Board  doth  find  and  determine  that  the  poles  and  wires 
of  the  respondent  the  Toronto  Railway  Company  upon  Carlaw 
avenue,  Langley  avenue  (formerly  Guelph  avenue),  and  Pape 
avenue,  were,  at  the  date  of  this  application,  in  such  close  proximity 
to  the  poles  and  wires  of  the  applicants  as  to  endanger  life  and 
property. 

“And  this  Board  doth  further  order  that  the  respondent  the 
Toronto  Railway  Company  do  pay  to  the  applicants  any  costs, 
charges,  and  expenses  they  may  be  put  to  in  carrying  out  the  work 
called  for  by  the  said  new  plans  approved  by  the  Board,  which  is 
rendered  necessary  solely  by  the  existence  of  the  poles  and  wires 
of  the  respondent  the  Toronto  Railway  Company  upon  the  above 
streets. 

“And  this  Board  doth  further  order  that  the  respondent  the 
Corporation  of  the  City  of  Toronto  do  pay  to  the  applicants  any 
other  costs,  charges,  and  expenses  which  the  applicants  may  be 
put  to  in  carrying  out  the  said  work  pursuant  to  the  said  plans. 

“And  this  Board  doth  further  reserve  leave  to  any  party 
hereto  to  apply  for  further  directions  for  the  carrying  into  execution 
of  this  order  or  for  determining  the  incidence  of  cost  in  any  specific 
case.” 

The  learned  Chairman  of  the  Board  gave  written  reasons  for 
the  order  so  made. 

The  Vice-Chairman  disagreed  with  the  finding  of  the  Chairman 
and  with  the  reasons  upon  which  the  finding  was  based.  In  a 
written  memorandum,  the  Vice-Chairman  so  stated,  and  added 
that  he  had  made  known  his  views  to  the  Chairman  at  the  time 
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the  judgment  was  being  prepared,  but  the  Chairman  declined  to 
accept  them,  and  exercised  his  right  under  and  pursuant  to  sec. 
7 of  the  Ontario  Railway  and  Municipal  Board  Act,  R.S.O.  1914, 
ch.  186,  which  is  as  follows: — 

7.  Two  members  shall  form  a quorum,  and,  except  as  provided 
by  section  8,  not  less  than  two  members  shall  attend  at  the  hear- 
ing of  every  case,  and  the  Chairman,  when  present,  shall  preside, 
and  his  opinion  upon  any  question  of  law  shall  prevail. 


On  the  1st  April,  1920,  the  Appellate  Division  of  the  Supreme 
Court  of  Ontario  granted  leave  to  the  Toronto  Railway  Company 
to  appeal  from  the  order  of  the  Board. 

The  following  grounds  were  stated  in  the  notice  of  appeal: — 

(1)  That  the  Ontario  Railway  and  Municipal  Board  is  a 
Provincial  Court,  and  therefore  the  appointment  of  the  members 
of  the  Board  can  only  be  made  by  the  Governor-General,  under 
sec.  96  of  the  British  North  America  Act,  and  therefore  the  pro- 
ceedings before  the  Board  are  coram  non  judice,  and  the  order 
complained  of  is  therefore  a nullity. 

(2)  That  the  order  or  judgment  of  the  Board  is  wrong  in  law, 
and  that,  in  the  circumstances,  the  Board  had  no  power  to  order 
the  Toronto  Railway  Company  to  pay  the  cost  of  the  removal  of 
the  structures  placed  on  the  three  streets. 


May  17  and  18.  The  appeal  was  heard  by  Muloce,  C.J.  Ex., 
Riddell,  Sutherland,  and  Masten,  JJ. 

D.  L.  McCarthy,  K.C.,  for  the  appellants. 

G.  R.  Geary,  K.C.,  for  the  city  corporation,  respondents. 

C.  M.  Colquhoun,  for  the  Toronto  Electric  Commissioners, 
respondents. 

June  30.  Riddell,  J.:— This  is  an  appeal  by  leave  from  an 
order  of  the  Ontario  Railway  and  Municipal  Board  whereby  the 
Toronto  Railway  Company  are  ordered  to  pay  the  cost  of  removal 
by  the  Toronto  Electric  Commissioners  of  their  poles,  so  far  as 
this  cost  is  made  requisite  by  the  building  by  the  Toronto  Railway 
Company  of  their  lines  on  three  avenues  in  the  city. 

We  heard  long  and  elaborate  arguments  with  much  citation  of 
cases  and  statutes;  but,  in  my  view,  the  case  turns  on  a very 
narrow  point. 
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The  order  appealed  from  is  dissented  from  by  Mr.  Ingram, 
who  says : — 

“I  disagree  with  the  finding  given  in  this  judgment,  and  with 
the  reasons  upon  which  the  finding  is  based.  I made  known  my 
views  to  the  Chairman  at  the  time  the  judgment  was  being  pre- 
pared, but  he  declined  to  accept  them  and  exercised  his  right  under 
and  pursuant  to  sec.  7 of  ch.  186,  R.S.O.  1914.” 

The  order  is  valid  therefore  only  if  the  decision  be  one  of  law; 
and  the  learned  Chairman  must  be  considered  as  deciding  that  the 
Toronto  Railway  Company  is  liable  as  a matter  of  law  for  this 
cost.  The  law  he  must  draw  from  statute  or  common  law  or  from 
the  interpretation  of  an  agreement. 

There  is  no  statute  expressly  making  the  Toronto  Railway 
Company  liable  to  pay  to  the  Toronto  Electric  Commission  the 
cost  of  the  removal  by  the  Commission  of  the  poles  in  question. 
The  only  statute  that  can  be  appealed  to  is  the  Ontario  Railway 
Act,  R.S.O.  1914,  ch.  185,  sec.  59,*  but  the  Railway  and  Municipal 
Board  is  given  no  jurisdiction  to  determine  the  damages  under 
that  section:  the  fact  that  the  Commissioners  are  a public  utility 
body  gives  them  no  more  rights  in  that  regard  than  any  other 
person.  And,  in  any  case,  the  determination  of  damages  would 
be  a finding  of  fact  and  not  of  law. 

At  the  common  law  there  is  no  such  liability:  Vaughan  v. 
Taff  Vale  R.W.  Co.  (1860),  5 H.  & N.  679 ; and  there  is  no 
agreement  that  the  Toronto  Railway  Company  shall  pay  anything 
to  the  Commissioners. 

If  the  Commissioners  claim  through  the  city  corporation  they 
are  met  by  the  res  ad  judicata  of  the  original  order.  It  is  fair  to 
say  that  they  repudiate  the  position  of  statutory  agents,  and, 
I think,  successfully  distinguish  Ridgway  v.City  of  Toronto  (1878), 
28  U.C.C.P.  579;  McDougall  v.  Windsor  I Vater  Commissioners 
(1900-01),  27  A.R.  566,  31  Can.  S.C.R.  326;  Young  v.  Town  of 
Gravenhurst  (1910-11),  22  O.L.R.  291,  24  O.L.R.  467.  It  is, 
however,  unnecessary  to  decide  this  point,  as,  granting  that  the 
Commissioners  are  not  statutory  agents,  their  position  is  in  no 
way  bettered. 

*59.  The  company  shall,  in  the  exercise  of  the  powers  by  this  or  the  special 
Act  granted,  do  as  little  damage  as  possible,  and  shall  make  full  compensation, 
in  the  manner  herein  and  in  the  special  Act  provided,  to  all  persons  interested 
for  all  damage  by  them  sustained  by  reason  of  the  exercise  of  such  powers. 
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As  it  seems  to  me,  the  Commissioners  must  rely  upon  such 
ordinary  methods  of  enforcing  any  claim  they  may  have  under 
sec.  59  of  the  Railway  Act  as  are  open  to  all  who  may  consider 
themselves  injured  by  the  railway.  The  Courts  are  open,  and  so 
far  the  jurisdiction  of  the  Courts  has  not  been  taken  away. 

I would  allow  the  appeal  of  the  railway  company,  with  costs 
here  and  below,  including  the  costs  of  obtaining  leave  to  appeal. 


Mulocf,  C.J.Ex.,and  Sutherland,  J.,  agreed  with  Riddell,  J. 


Hasten,  J.: — In  this  case  I have  had  an  opportunity  of 
perusing  the  judgment  of  my  brother  Riddell,  and  I agree  with  the 
conclusion  reached  by  him  and  with  the  reasoning  on  which  it  is 
founded.  I express  no  opinion  on  the  question  as  to  whether  the 
Toronto  Electric  Commission  is  a statutory  agent  of  the  respond- 
ents the  Corporation  of  the  City  of  Toronto,  as,  in  the  view  now 
taken,  it  is  not  necessary  to  consider  that  question,  and  I have  not 
considered  it. 

I would  allow  the  appeal  with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.! 
Smith  v.  Upper  Canada  College. 


Principal  and  Agent — Agent's  Commission  on  Sale  of  Land — Commission  Pay- 
able out  of  Purchase-money  when  Received — Large  Portion  not  Received  by 
Reason  of  Subsequent  Agreement  between  Vendor  and  Purchaser — Action 
for  Balance  of  Commission — Dismissal  of  Action  upon  Point  of  Law  Raised 
in  Pleadings — Effect  of  sec.  13  of  Statute  of  Frauds  (6  Geo.  V.  ch.  24,  sec.  19) 
— Appeal — New  Point  Taken  by  Court — Implied  Agreement  by  Vendor  to 
Do  Nothing  to  Prevent  Payment  of  Purchase-money — Damages  for  Breach 
of  Implied  Contract — Measure  of  Damages — Judgment  Dismissing  Action 
Set  aside , Leaving  Case  for  Trial  on  New  Basis — Necessity  for  Amendment 
of  Pleadings. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Middleton,  J.,  47  O.L.R.  37, 
dismissing  the  plaintiff’s  action  to  recover  a sum  of  money  as  the  balance  of  a 
commission  upon  the  sale  of  land  for  the  defendants,  upon  the  defence  in 
law  that  there  was  no  agreement  in  writing  executed  by  the  defendants, 
as  required  by  sec.  13  of  the  Statute  of  Frauds,  R.S.O.  1914,  ch.  102,  as 
enacted  by  6 Geo.  V.  ch.  24,  sec.  19,  and  amended  by  8 Geo.  V.  ch.  20,  sec. 
58,  was  allowed  (Mulock,  C.J.  Ex.,  and  Masten,  J.,  dissenting). 

It  was  held,  by  the  majority  of  the  Court,  that  the  plaintiff  could  not  recover 
his  commission  as  such  under  the  terms  of  his  contract  with  the  defendants; 
but  his  real  cause  of  action  was  for  damages  for  breach  of  the  implied 
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agreement  on  the  part  of  the  defendants  not  to  do  anything  to  prevent  the 
payment  by  the  purchaser  of  the  purchase-money  out  of  which  the  plaintiff 
was  to  receive  his  commission. 

Ogdens  Limited  v.  Nelson,  [1904]  2 K.B.  410,  [1905]  A.C.  109,  followed. 

This  implied  contract  the  defendants  had  broken,  and  the  plaintiff  would  be 
entitled,  upon  trial  of  the  action,  to  a judgment  for  at  least  nominal  damages 
and  costs,  unless  the  defendants  could  shew  that  their  purchaser  would  not 
have  paid  in  any  event,  or  some  other  special  circumstances  proving  that 
the  plaintiff  could  not  have  obtained  his  commission  even  had  they  kept 
faith  with  him. 

Semble,  that  the  amount  of  money  which  the  plaintiff  would  have  received 
had  the  defendants  not  broken  their  implied  contract  with  him 
would  afford  a satisfactory  measure  of  damages. 

Per  Mulock,  C.J.  Ex.,  and  Masten,  J. : — The  judgment  of  Middleton,  J., 
was  right  and  should  be  affirmed. 

That  judgment  being  upon  a point  of  law  raised  in  the  pleadings,  the  conclusion 
of  the  appellate  Court  upon  the  appeal  frotn  that  judgment  should  be  strictly 
confined  to  the  point  of  law  raised. 

In  view  of  the  opinion  of  the  majority  of  the  Court,  the  appeal  should  be 
dismissed,  with  leave  to  the  plaintiff  to  amend  his  statement  of  claim  if  so 
advised. 
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An  appeal  by  the  plaintiff  from  the  judgment  of  Middleton, 
J.,  47  O.L.R.  37,  dismissing  the  action,  upon  the  determination 
in  favour  of  the  defendants  of  a question  of  law  raised  in  the 
statement  of  defence. 

The  statement  of  claim  was  in  part  as  follows: — 

1.  The  plaintiff  is  a real  estate  agent  . . . 

2.  The  defendants  at  and  prior  to  the  20th  September,  1913, 

were  the  owners  of  a large  tract  of  property  . . . described  in 

articles  of  agreement  dated  the  20th  September,  1913,  made  between 
the  defendants  as  vendors  and  the  Suydam  Realty  Company 
Limited  (hereinafter  referred  to  as  the  Suydam  company)  as 
purchaser.  . . . 

3.  Prior  to  the  20th  September,  1913,  the  defendants,  through 
their  Board  of  Governors,  instructed  the  plaintiff  to  try  to  effect 
a sale  of  the  defendants’  said  property  for  the  price  or  sum  of 
$1,100,000,  and  the  defendants  agreed  to  pay  to  the  plaintiff, 
as  a commission  for  effecting  such  a sale,  the  sum  of  $25,000, 
payable  proportionately  by  the  defendants  to  the  plaintiff  as 
the  purchase-money  for  said  property  should  be  paid  to  the 
defendants. 

4.  In  pursuance  of  the  said  instructions,  the  plaintiff  entered 

into  negotiations  with  the  Suydam  company  and  effected  a sale 
to  it  of  the  defendants’  said  property  for  the  price  or  sum  of 
$1,125,000,  upon  the  terms  and  in  the  manner  set  forth  in  the 
said  articles  of  agreement.  . . . 
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5.  The  said  sale-price  of  $1,125,000  included  not  only  the  price 
which  the  defendants  were  willing  to  accept  for  their  said  property, 
but  also  the  said  sum  of  $25,000,  being  the  commission  agreed  to 
be  paid  by  the  defendants  to  the  plaintiff  in  connection  with  the 
sale  of  the  said  property  as  hereinbefore  set  forth. 

6.  The  said  articles  of  agreement  provided  that  the  property 
therein  referred  to  should  be  divided  into  parcels  numbered  1, 
2,  and  3,  and  should  be  paid  for  upon  the  times  and  in  the  manner 
therein  set  forth,  and  also  provided  that  the  Suydam  company 
should  pay  in  cash,  on  signing  the  same,  the  sum.  of  $5,000,  and 
a further  sum  of  $45,000  on  the  date  thereinafter  named  for  com- 
pletion of  the  purchase,  or  sooner  upon  the  acceptance  by  the 
Suydam  company  of  the  defendants’  title  to  the  said  lands,  the 
said  two  sums  to  be  in  the  hands  of  the  defendants  as  a permanent 
deposit  as  security  for  the  carrying  out  and  performance  by  the 
Suydam  company  of  the  terms  of  the  said  articles  of  agreement, 
and  to  be  applied  by  the  defendants  as  part  payment  of  the  price 
apportioned  to  parcel  number  3 referred  to  in  the  said  articles  of 
agreement. 

7.  The  Suydam  company  paid  to  the  defendants  the  said  sums 
of  $5,000  and  $45,000  as  a permanent  deposit,  and  also  paid  a very 
large  sum  (amounting  to  $173,758.60  as  the  plaintiff  is  informed 
and  believes)  on  account  of  the  balance  of  the  said  purchase- 
money,  whereupon,  without  in  any  way  referring, to  the  plaintiff 
or  procuring  the  plaintiff’s  concurrence  therein,  it  was  agreed 
between  the  defendants  and  the  Suydam  company  that  the  further 
carrying  out  of  the  terms  of  the  said  articles  of  agreement  by  the 
Suydam  company  should  be  postponed  to  a future  date. 

8.  In  the  year  1917,  the  plaintiff  applied  to  the  defendants 
for  payment  of  the  commission  upon  so  much  of  the  purchase- 
money  as  should  then  have  been  paid  by  the  Suydam  company 
if  the  terms  of  the  original  articles  of  agreement  had  not  been 
varied  as  set  forth  in  the  next  preceding  paragraph  hereof,  but 
the  defendants,  through  their  Board  of  Governors,  asserted  that 
the  Suydam  company  had  only  made  payments  up  to  and  including 
the  1st  April,  1915,  and  the  defendants  also  alleged  as  a fact 
(which  the  plaintiff  does  not  admit)  that  the  Suydam  company 
claimed  the  benefit  of  the  Mortgagors  and  Purchasers  Relief  Act, 
by  reason  whereof  the  plaintiff’s  claim  for  payment  of  his  said 
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commission  was  suspended  accordingly,  and  therefore  refused  to 
pay  the  plaintiff  at  that  time  any  further  amount  on  account  of 
the  said  commission. 

9.  The  Suydam  company  completed  the  purchase  of  said 
parcel  number  1 and  paid  the  defendants  the  full  consideration 
payable  in  respect  thereof,  and  later  the  Suydam  company  paid 
the  defendants  the  full  consideration  in  respect  of  parcel  number 
2,  and,  in  addition  to  having  deposited  with  the  defendants  the 
said  sum  of  $50,000  hereinbefore  referred  to,  assigned  to  the 
defendants  certain  securities,  the  proceeds  from  which , together 
vith  the  said  sum  of  $50,000  and  the  accumulations  of  interest  in 
respect  of  the  ‘same,  were  merely  sufficient  to  pay  the  purchase- 
price  of  parcel  number  3. 

10.  The  defendants,  without  the  concurrence  or  assent  of  the 
plaintiff,  thereupon  entered  into  further  negotiations  with  the 
Suydam  company,  whereby  the  purchase-money  paid  as  aforesaid 
by  the  Suydam  company  to  the  defendants  on  account  of  the 
purchase  of  parcels  numbers  2 and  3 was  repaid  by  the  defendants 
to  the  Suydam  company,  and  the  said  articles  of  agreement  in 
respect  of  parcels  numbers  2 and  3 were,  as  between  the  defendants 
and  the  Suydam  company,  revoked  and  cancelled. 

11.  The  defendants  paid  to  the  plaintiff  on  account  of  the  said 

commission,  on  the  21st  October,  1913,  the  sum  of  $5,000,  and  on 
the  14th  July,  1915,  the  sum  of  $1,100,  but  have  made  no  further 
payments  on  account  thereof.  . . . 

The  plaintiff  therefore  claims: — 

1.  That,  by  reason  of  the  matters  hereinbefore  set  forth,  the 
defendants  should  pay  to  the  plaintiff  the  proportion  of  the  said 
commission  of  $25,000,  less  the  aforesaid  sums  of  $5,000  and 
$1,100,  which  would  have  been  payable  to  the  plaintiff  if  the  terms 
of  said  articles  of  agreement  had  been  fully  carried  out  by  the 
Suydam  company  according  to  the  original  terms  thereof,  together 
with  interest  computed  on  the  several  portions  thereof  from  the 
date  at  and  which  the  same  would  have  become  payable,  at  the 
rate  of  5 per  cent,  per  annum. 

The  plaintiff  claimed  $15,087.47  as  the  balance  due,  together 
with  interest  on  the  sum  of  $13,344.40  computed  from  the  1st 
December,  1919,  at  the  rate  of  5 per  cent,  per  annum  until  judg- 
ment. 
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2.  Such  other  and  further  relief  as  the  nature  of  the  case  may 
require. 

The  statement  of  defence  was  in  part  as  follows: — 

1.  The  defendants  do  not  admit  all  or  any  of  the  allegations  in 
the  statement  of  claim  set  forth. 

2.  The  plaintiff’s  claim  for  commission  for  procuring  a sale  of 
the  lands  of  the  defendants  in  the  statement  of  claim  mentioned 
is  not  based  on,  and  in  fact  there  never  was,  an  agreement  in 
writing . executed  by  the  defendants,  or  some  person  thereto  by 
the  defendants  lawfully  authorised,  as  required  by  the  13th  section 
of  the  Statute  of  Frauds,  R.S.O.  1914,  ch.  102,  as  amended  by 
the  Act  passed  in  the  6th  year  of  the  Reign  of  His  Majesty  King 
George  the  Fifth,  ch.  24,  sec.  19,  and  the  Act  of  8 Geo.  V.  ch.  20, 
sec.  58.  The  statement  of  claim  discloses  no  cause  of  action,  and 
this  action  should  on  this  ground  be  dismissed. 

3.  At  the  time  when  the  said  alleged  verbal  agreement  was 

dealt  with  between  the  plaintiff  and  the  defendants,  it  was  expressly 
stipulated  by  the  defendants  and  agreed  by  the  plaintiff,  and  if 
there  was  any  such  verbal  agreement  for  commission,  it  was 
expressly  made  part  of  such  agreement,  that  in  case  from  any 
cause  whatever  at  the  instance  or  at  the  request  of  the  purchaser 
or  on  the  defendants’  own  initiative,  in  their  own  interests,  the 
said  sale  should  not  be  completed,  and  the  contract  of  sale  in  respect 
thereof  be  rescinded  as  to  any  parcel  or  parcels  or  portions  of  the 
lands  embraced  in  the  said  contract,  all  right  and  claim  of  the 
plaintiff  . . . should  be  thereby  determined  and  at  an  end 

in  respect  of  those  lands  as  to  which  the  sale  should  not  be  carried 
out  and  the  contract  be  rescinded  as  aforesaid. 

4.  Negotiations  at  the  instance  of  the  Suydam  Realty  Company, 
the  purchaser,  in  September,  1919,  resulted  in  an  agreement  not 
to  carry  out  the  sale  of  parcels  2 and  3 described  in  the  said  con- 
tract and  in  a supplementary  agreement  defining  the  said  three 
parcels,  and  the  said  contract  of  sale  in  regard  thereto  was  then 
rescinded  and  determined,  while  the  said  contract  was  completed 
and  carried  out  as  to  parcel  number  1 as  defined  in  the  said  contract 
and  supplementary  agreement,  and  $244,000  paid  as  the  price  thereof 
by  the  Suydam  Realty  Company  to  the  defendants,  which  sum  is 
all  and  the  only  money  received  by  the  defendants  arising  from 
the  said  contract  or  otherwise  in  respect  of  the  sale  of  lands  in 
the  statement  of  claim  mentioned. 
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5.  The  amount  of  the  plaintiff’s  commission  on  the  said  sum 
of  $244,000,  on  the  basis  of  the  verbal  agreement  alleged  in  the 
statement  of  claim,  is  $5,422.22,  while  the  plaintiff  admits  he 
has  received  from  the  defendants  $6,100,  which  is  $677.78  in  excess 
of  what  the  plaintiff  would  be  entitled  to  on  bis  own  shewing. 

6.  The  defendants  submit  that  this  action  should  be  dismissed 
with  costs. 

The  defendants  counterclaim  against  the  plaintiff  and  for  the 
purpose  of  their  counterclaim  repeat  and  rely  on  all  the  allegations 
in  paragraphs  1,  2,  3,  4,  and  5 of  the  statement  of  defence,  and 
claim  judgment  against  the  plaintiff  for  $677.78  received  by  him 
over  and  above  what  he  would  be  entitled  to  in  respect  of  his 
claim  for  commission  at  the  date  of  the  commencement  of  this 
action . 

The  plaintiff’s  reply  was  as  follows : — - 

1.  The  plaintiff  joins  issue  upon  the  defendants’  statement  of 
defence. 

2.  The  plaintiff,  by  way  of  defence  to  the  defendants’  counter- 
claim, denies  the  allegations  contained  in  paragraphs  1,  2,  3,  4, 
and  5 of  the  defendants’  statement  of  defence  relied  on  by  the 
defendants  for  the  purposes  of  their  counterclaim,  and  puts  the 
defendants  to  the  proof  thereof. 

It  was  upon  these  pleadings  that  the  action  was  dismissed : see 
47  O.L.R.  37. 

February  9.  The  appeal  was  heard  by  Mulock,  C.J.  Ex., 
Clute,  Riddell,  Sutherland,  and  Masten,  JJ. 

A.  G.  F.  Lawrence,  for  the  appellant,  referred  to  the  amend- 
ment made  to  the  Statute  of  Frauds,  by  6 Geo.  V.  ch.  24,  sec  19 
(O.)  New  legislation,  he  argued,  cannot  affect  vested  rights  of 
action  or  rights  in  being  before  such  legislation  was  passed : Towler 
v.  Chatterton  (1829),  6 Bing.  258;  Moon  v.  Durden  (1848),  2 Ex. 
22,  at  p.  27;  Gillmore  v.  Shooter  (1679),  2 Mod.  310.  In  the  orig- 
inal statute  of  Charles  II.  the  word  “be”  is  used,  while  in  the 
amendment  “shall  be,”  the  future  tense,  is  used:  the  intention 
is  plain.  See  Pardo  v.  Bingham  (1869),  L.R.  4 Ch.  735,  at  p. 
740;  Knight  v.  Lee,  [1893]  1 Q.B.  41;  Crooks  v.  Crooks  (1854), 
4 Gr.  615,  which  distinguishes  Grantham  v.  Powell  (1853),  10 
U.C.R.  306;  In  re  Roden  and  City  of  Toronto  (1898),  25  A.R.  12. 
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Frank  Arnoldi,  K.C.,  for  the  defendants,  respondents.  In 
Moon  v.  Durden , supra,  the  action  was  pending  before  the  legis- 
lation came  into  force.  In  Towler  v.  Chatterton  and  Gillmore  v. 
Shooter , supra,  there  was  a right  extinguished  by  the  Act:  Hals- 
bury’s  Laws  of  England,  vol.  27,  p.  161,  para.  308,  p.  159,  para. 
305;  1919  Supplement,  p.  1389,  para.  308.  In  re  Roden  and 
City  of  Toronto,  supra,  was  a case  of  extinguishing  a right  as  opposed 
to  extinguishing  a right  of  action.  The  authorities  for  our  con- 
tention are  carefully  considered  and  cited  by  the  learned  trial 
Judge.  See  also  Maxwell  on  the  Interpretation  of  Statutes, 
5th  ed.,  pp.  246,  247,  366,  and  cases  cited  there,  and  Craies’ 
Statute  Law,  2nd  ed.,  pp.  355-57. 

Lawrence,  in  reply.  We  had  a vested  right  to  receive  our 
share  of  the  purchase-money  when  it  was  paid.  On  the  question 
whether  a matter  is  one  of  right  or  of  procedure,  see  Wright 
v.  Hale  (1860),  6 H.  & N.  227,  at  p.  230,  per  Pollock,  C.B. 


July  3.  Riddell,  J.: — This  is  an  appeal  from  the  judgment 
of  Mr.  Justice  Middleton,  under  Rule  122. 

The  facts  as  presented  and  argued  before  us  are  accurately 
stated  in  the  reasons  for  the  judgment  complained  of:  see  47 
O.L.R.  37. 

My  learned  brother  gave  effect  to  the  contention  of  the  defend- 
ants. 

In  the  view  I take  of  the  case,  the  statutes  have  no  bearing: 
the  case  has  not  been  placed  on  the  right  basis:  the  real  action 
is  not  -to  recover  commission  at  all.  Admittedly,  commission 
cannot  be  recovered  under  the  contract  between  the  parties  and 
on  its  terms,  for  the  money  has  not  been  received  by  the  defend- 
ants, and  therefore  it  is  not  payable  to  the  plaintiff  on  the  terms 
of  the  contract:  Alder  v.  Boyle  (1847),  4 C.B.  635. 

The  real  cause  of  action  is  for  damages  for  breach  of  the  implied 
agreement  on  the  part  of  the  defendants  not  to  do  anything  to 
prevent  the  payment  by  the  purchaser  of  the  purchase-money — 
out  of  which  the  plaintiff  was  to  receive  his  commission — I place 
this  duty  on  a minimum  basis  when  so  expressing  it — and  the 
statute  does  not  apply  to  such  a contract. 

We  are  relieved  of  the  labour  of  considering  and  distinguishing 
the  many  cases  on  implied  contract  not  to  alter  the  existing 
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condition  of  affairs,  by  the  judgment  of  Collins,  M.R.,  in  the 
Court  of  Appeal,  in  Ogdens  Limited  v.  Nelson,  [1904]  2 K.B.  410, 
at  p.  418: — 

“The  broad  general  principle  to  be  extracted  from  them  is 
that,  where  the  consideration  which  one  of  the  parties  is  to  receive 
depends  on  the  other  party  continuing  in  the  same  condition, 
there  is  an  implied  obligation  on  the  part  of  the  latter  to  keep  in 
existence  the  conditions  out  of  which  his  ability  to  make  a return 
for  the  benefit  received  by  him  arises.  A typical  case  is  that  of 
the  sale  of  a business  where  part  of  the  consideration  for  the  sale 
is  to  be  some  part  of  the  future  profits  of  the  business;  there  is 
cleaily  in  such  a case  an  implied  contract  by  the  purchaser  to 
carry  on  the  business,  so  that  the  profits  may  be  made  out  of 
which  the  purchase-money  is  to  be  found;  it  is  an  illustration  of 
the  principle  that  one  of  the  contracting  parties  cannot  get  his 
own  profit  and  then  refuse  to  make  the  agreed  return  to  the  other 
party.” 

This  decision  was  affirmed  in  the  House  of  Lords,  Ogdens 
Limited  v.  Nelson,  [1905]  A.C.  109;  see  also  Mr.  Justice  Scruttoffis 
fourth  rule  in  Lazarus  v.  Cairn  Line  of  Steamships  Limited  (1912), 
28  Times  L.R.  244,  at  p.  246. 

This  contract  the  defendants  have  broken,  and  the  plaintiff  is 
entitled  to  a verdict;  if  he  can  prove  no  damage,  he  is  entitled  to 
judgment  for  nominal  damages  and  costs,  as  settled  by  our  Court 
of  Appeal  in  Village  of  Brighton  v.  Auston  (1892),  19  A.R.  305. 
In  that  case  Sir  Thomas  Galt  had  dismissed  the  action  for  breach 
of  contract,  on  the  ground  that  the  plaintiffs  had  not  proved 
damages:  the  Court  of  Appeal  reversed  this  judgment  and  gave 
them  nominal  damages  and  costs  (Mr.  Justice  Maclennan  would 
have  given  a substantial  judgment). 

No  doubt  the  Court  on  an  appeal  will  not  as  a general  rule 
grant  a new  trial  to  give  the  plaintiff  nominal  damages:  Milligan 
v.  Jamieson  (1902),  4 O.L.R.  650,  at  p.  651  ad  fin.,  per  Meredith, 
C.J.  (now  C.J.O.);  but  the  rule  is  different  where  no  new  trial  is 
necessary  and  the  appeal  is  from  a Judge  who  has  been  in  error: 
Village  of  Brighton  v.  Auston  is  an  instance.  I am  not  to  be  under- 
stood as  saying  gr  suggesting  that  nominal  damages  only  can  be 
recovered. 
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While  the  plaintiff  cannot  recover  his  commission  as  such  under 
the  contract  with  the  defendants,  for  reasons  already  stated,  the 
amount  of  money  he  would  have  received  had  the  defendants 
not  broken  their  implied  contract  with  him  will  give  a very  satis- 
factory measure  of  damages.  The  defendants  may  indeed  be 
able  to  prove  that  their  purchasers  would  not  have  paid  in  any 
event,  or  shew  some  other  special  circumstances  proving  that 
the  plaintiff  could  not  have  obtained  his  commission  even  had 
they  kept  faith  with  him;  that  is  a matter  of  evidence,  and  we 
have  no  concern  with  that  question  here. 

I would  allow  the  appeal,  with  costs  here  and  below  in  the 
cause. 

The  plaintiff  should  have  leave  to  amend  his  pleadings  so  as 
to  claim  as  herein  stated,  either  in  addition  to  the  claim  already 
made  or  in  substitution  therefor. 

It  may  be  added  that  the  above  view  of  the  rights  of  the  parties 
was  mentioned  from  the  Bench  more  than  once  during  the  argument 
of  the  appeal,  but  neither  counsel  argued  the  case  on  that  basis. 

Cltjte,  J.,  agreed  with  Riddell,  J. 


Sutherland,  J. : — If  this  appeal,  were  to  be  dealt  with,  and 
disposed  of,  solely  upon  the  effect  of  the  statute  upon  the  claim 
of  the  plaintiff  to  be  paid  the  balance  due  to  him  as  commission 
under  the  agreement,  I would  be  of  opinion  that  it  should  be 
dismissed,  agreeing  as  I do  with  the  conclusions  of  Middleton,  J., 
in  his  judgment.  Having  regard,  however,  to  the  point  raised 
for  the  first  time  during  the  argument,  and  dealt  with  in  the 
judgment  of  my  brother  Riddell,  to  the  effect  that  the  plaintiff’s 
cause  of  action  is  really  one  for  damages  for  breach  of  an  implied 
agreement  on  the  part  of  the  defendants  to  do  nothing  to  prevent 
payment  by  the  purchaser  of  the  money  out  of  which  the  plaintiff 
was  to  receive  his  commission,  I am  disposed  to  think,  with  some 
hesitation,  that  the  appeal  should  be  allowed  on  that  ground. 
This  point  was,  of  course,  not  taken  before  Middleton,  J. 

I think  that,  under  all  the  circumstances,  the  costs  of  the  motion 
and  appeal  may  well  be  costs  in  the  cause  to  the  successful  party. 
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Masten,  J. : — I have  examined  with  care  every  one  of  the  cases 
cited  by  Mr.  Lawrence  in  his  very  admirable  argument,  at  the 
same  time  bearing  in  mind  his  contention  that  the  pith  and  marrow 
of  the  legislation  here  in  question  is  an  interference  with  vested 
rights  and  not  mere  procedure.  I find  myself,  however,  unable 
to  accede  to  his  argument. 

While  it  is  undoubtedly  true  that  the  ultimate  outcome  is 
an  interference  with  a vested  right,  yet  the  statute  accomplished 
that  end,  not  directly,  but  by  prescribing  the  evidence  which  must 
be  adduced  at  the  trial,  in  order  that  the  t)laintiff ’s  claim  may  be 
maintained^  and  that  which  the  Legislature  thus  has  seen  fit  to 
prescribe  must  be  observed  at  the  trial. 

Agreeing  completely  as  I do  with  the  reasoning  and  conclusion 
of  the  judgment  appealed  from,  I have  nothing  further  to  add. 

Since  writing  the  above,  I have  had  an  opportunity  of  perusing 
and  considering  the  judgment  which  has  been  prepared  by  my 
brother  Riddell.  It  is  with  regret  that  I find  myself  unable  to 
reach  the  conclusion  at  which  he  arrives. 

The  present  decision  is  upon  a point  of  law  raised  upon  the 
pleadings,  practically  a substitute  for  the  old  demurrer,  and  our 
conclusion,  particularly  in  an  appellate  Court,  must,  it  seems  to 
me,  be  confined  strictly  to  the  question  raised  on  the  pleadings 
and  argued  before  us.  We  are  not,  I think,  at  liberty  to  sub- 
stitute a new  and  different  cause  of  action  and  to  deal  with  that 
in  lieu  of  the  actual  question  that  was  raised  and  argued. 

However,  in  view  of  the  point  now  raised  by  my  brother 
Riddell,  the  proper  course,  it  seems  to  me,  would  be  to  dismiss 
the  appeal  with  costs  to  the  defendants  in  any  event  of  the  action, 
but  with  leave  to  the  plaintiff  within  10  days  to  amend  his  claim 
if  so  advised;  if  no  amendment  made  within  10  days,  the  action 
to  be  dismissed. 

Mulock,  C.J.  Ex.,  agreed  with  Masten,  J. 

Appeal  allowed  (Mulock,  C.J. Ex.,  and  Masten,  J.,  dissenting). 
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July  6. 

Re  Ottawa  Gas  Co.  and  City  of  Ottawa. 


Municipal  Corporations — Injury  to  Pipes  of  Gas  Company  Laid  under  Highway 
— Compensation  under  Municipal  Act — Right  of  Company  to — Property 
of  Company — Injurious  Affection — Company's  Special  Act,  29  Viet, 
ch.  88  (Can.) — Pipes  Maintained  in  same  Place  for  40  Years — Presumption 
of  Legality — Gas  Supplied  for  other  than  Lighting  Purposes — Forfeiture 
— Evidence — Onus — Effect  of  Unwarranted  User — Act  to  Exteild  the  Powers 
of  Gas  Companies,  4.2  Viet.  ch.  23  (0.) 

The  gas  company  having  been  incorporated  in  1854  under  the  Gas  and 
Water  Companies  Act,  16  Viet.  ch.  173  (Can.),  its  incorporation  and  cor- 
porate rights  were,  in  1865,  confirmed  and  restated  by  a special  Act,  29 
Viet.  ch.  88  (Can.),  which  recited  a by-law  passed  by  the  council  of  the 
Town  of  Bytown  (the  early  name  of  the  City  of  Ottawa)  in  1854,  granting 
to  the  company  authority  to  lay  down  pipes  for  the  conveyance  of  gas  under 
the  streets  of  the  town,  and  enacted  that  that  by-law  should  continue  to 
be  operative  and  binding;  gave  the  company  the  right  to  lay  down  pipes 
under  the  streets;  and  provided  that  the  company  might  recover  com- 
pensation for  damage  to  its  property.  In  1916,  the  city  corporation 
opened  up  a trench  in  a street  in  the  city  and  laid  a water-main  therein. 
The  gas  company,  many  years  previously,  had  laid  a gas-main,  with  service- 
pipes  attached,  in  the  same  street,  and  had  in  1913  replaced  that  main  by 
a new  one.  The  city  corporation,  in  laying  their  water-main,  damaged  the 
gas  company’s  main  and  pipes,  and  (under  the  provisions  of  the  Municipal 
Act)  the  company  claimed  from  the  city  corporation  compensation  for  the 
damage.  The  city  corporation  contended  that  the  company  was  authorised 
to  distribute  gas  in'  the  city  for  lighting  purposes  only,  and  that  it  was 
exceeding  its  rights  in  conducting  gas  through  its  mains  to  be  sold  and 
used  for  cooking  and  heating  purposes.  The  pipes  had  been  for  upwards 
of  40  years,  and  were  at  the  time  they  were  damaged,  a part  of  the  general 
distributing  system  of  the  gas  company,  and  had  remained  where  they 
were  without  objection: — 

Held,  that,  apart  from  the  statute  of  1865,  there  was  a presumption  that  the 
use  of  the  street  by  the  gas  company  was  legal. 

The  onus  was  on  the  city  corporation  to  establish  that  the  property  of  the 
company  in  the  pipes,  and  the  right  to  retain  them  under  the  street,  had 
become  forfeited;  and  that  onus  had  not  been  satisfied. 

No  evidence  shewing  any  act  on  the  part  of  the  city  corporation  purporting 
to  assert,  declare,  or  enforce  a forfeiture,  or  otherwise  to  cancel  the  rights 
of  property  and  occupation  which  the  company  possessed,  had  been  adduced. 
Even  assuming  that  a forfeiture  had  been  declared,  and  that  the  use  of 
the  pipes  for  the  conveyance  of  gas  for  heating  and  cooking  was  unwarranted, 
such  an  act  on  the  part  of  the  company  could  not  confer  on  the  city  cor- 
poration the  right  to  divest  the  company  of  its  property  in  these  pipes, 
or  give  the  city  corporation  a right  to  injure  or  otherwise  interfere  with  them. 

The  pipes  were  still  the  property  of  the  gas  company,  located  as  of  right 
under  the  street,  and  had  been  injuriously  affected  by  the  action  of  the 
city  corporation;  and  the  gas  company  was  entitled  to  compensation. 

Award  of  the  Official  Arbitrator  of  the  City  of  Ottawa  affirmed. 

The  provisions  of  an  Act  to  extend  the  powers  of  Gas  Companies,  1879, 
42  Viet.  ch.  23  (O.),  were  considered  by  the  arbitrator,  but  not  by  the 
Court. 


An  appeal  by  the  Municipal  Corporation  of  the  City  of  Ottawa 
from  an  award  of  A.  H.  Armstrong,  city  arbitrator. 
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The  arbitrator’s  reasons  for  his  award  were  given  in  writing 
as  follows: — 

In  the  month  of  January,  1915,  the  city  council  passed  a 
by-law,  No.  3902,  authorising  the  construction  and  laying  down 
of  certain  new  mains  for  water  distribution  in  the  city  of  Ottawa. 
In  the  performance  of  this  work  they  opened  up,  in  the  latter  part 
of  the  year  1916,  a large  trench  in  a portion  of  Gloucester  street 
for  the  purpose  of  laying  one  of  the  water-mains  therein.  The 
claimants,  the  Ottawa  Gas  Company,  many  years  previously, 
had  laid  a gas-main  with  service-pipes  attached  in  the  said  street, 
and  had  replaced  their  old  main  by  a new  one  in  the  year  1913. 
From  Elgin  street,  which  is  the  easterly  termination  of  Gloucester 
street,  to  Metcalfe  street,  a distance  of  one  block,  and  for  a distance 
of  100  feet  westerly  from  Metcalfe  street,  the  trench  was  dug 
so  close  to  the  location  of  the  gas-main  that  the  earth  supporting 
the  pipe  loosened  and  fell  away,  exposing  the  pipe  at  various 
places  along  the  trench.  The  loosening  and  falling  away  of  the 
earth  caused  the  pipe  to  sag  and  slip  out  of  place,  whereby  the 
main  was  damaged,  and  serious  leaks  of  gas  developed  from  time 
to  time.  The  service-pipes  laid  from  the  main  to  the  houses 
along  the  said  portion  of  Gloucester  street  were  also  broken  and 
damaged  in  the  work  of  opening  up  the  trench.  The  claimants 
had  to  expend  upwards  of  $1,100  in  locating  the  various  leaks  of 
gas  and  repairing  the  damage  occasioned  from  time  to  time  to 
their  main-pipes  and  service-pipes  by  the  work  of  the  city  cor- 
poration. The  work  of  filling  in  the  trench  was  done  in  the  winter 
season,  and  the  earth  with  which  it  was  filled,  after  the  water-main 
had  been  laid,  was  in  a frozen  and  lumpy  condition.  As  a result 
it  did  not  settle  readily  and  firmly  so  as  to  afford  the  claimants’ 
pipe  solid  support,  and  the  gas-main  continued  to  develope  so 
many  leaks,  and  to  give  the  claimants  so  much  trouble  and  expense 
in  making  repairs,  that  they  found  it  necessary  to  remove  it. 
Their  main  was  accordingly  taken  up  and  relaid  about  3 feet 
back  from  where  the  trench  had  been  opened  up,  where  it  would 
have  solid  ground  for  support.  The  cost  of  removing  the  pipe 
amounted  to  $478.76. 

The  solicitor  for  the  claimants  was  not  aware  when  he  served 
the  city  corporation  with  the  notice  of  claim  herein  that  his 
clients  had  expended  a considerable  sum  of  money  in  locating 
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the  leaks  and  making  repairs  to  their  gas-main  before  the  same 
.was  removed,  and  claimed  in  the  notice  the  cost  of  the  removal 
of  the  pipe  only.  On  the  hearing  the  claimants  asked  for  an  amend- 
ment increasing  their  claim  to  the  sum  of  $892.39,  which  sum 
includes,  in  addition  to  the  cost  of  the  removal,  the  expense  of 
making  the  repairs,  as  estimated  by  the  city  engineer,  who  had 
supervision  of  the  work.  The  city  corporation  consented  to  this 
amendment,  on  the  condition  that  no  further  or  other  claim  for 
damages  in  the  premises  should  be  made  against  them. 

The  city  corporation  do  not  dispute  that  they  damaged  the 
claimants’  gas-main  and  service-pipes,  as  alleged,  or  that  the 
work  done  by  them  made  it  necessary  to  remove  the  gas-main, 
but  they  assert  that  the  claimants  were  making  an  unauthorised 
use  of  their  pipes,  and  therefore  are  not  entitled  to  any  compen- 
sation. It  is  contended  that  the  claimants  are  authorised  to 
distribute  gas  in  the  city  of  Ottawa  for  lighting  purposes  only, 
and  that  the  gas  passing  through  fhe  damaged  main  was  not  dis- 
tributed for  lighting  purposes,  but  for  other  purposes  for  which 
gas  may  be  used. 

In  the  year  1854  the  claimants  were  incorporated  under  the 
Gas  and  Water  Companies  Act,  16  Yict.  ch.  173  (Can.),  under 
the  name  of  “The  Bytown  Consumers  Gas  Company,”  for  the 
purpose  of  supplying  the  town  of  Bytown  with  gas-lights.  Subse- 
quently, in  the  year  1865,  the  said  company  had  an  Act  passed, 
29  Viet.  ch.  88  (Can.),  confirming  the  powers  given  them  by  their 
charter,  enlarging  the  territory  in  which  they  could  carry  on 
operations,  and  changing  the  company’s  name  to  “The  Ottawa  Gas 
Company.”  Section  3 of  the  said  Act  gave  the  company  the  right  to 
recover  “compensation  for  any  damage  or  injury  which  may  be 
done  to  any  of  the  plant  or  pipes,  laid  down,  or  thereafter  laid  down 
by  them”  in  the  city  of  Ottawa,  to  which  name  the  aforesaid  town 
of  Bytown  has  been  changed,  and  the  value  of  all  loss  of  gas 
. . . occasioned  by  such  damage  or  injury,  together  with  any 

expense  they  may  be  put  to  for  repairing  such  damage  or  injury, 
or  in  excavating  or  laying  down  other  plant  or  pipes,  and  covering 
the  same  up.”  In  the  year  1879,  42  Viet.  ch.  23  (0.),  being  an 
Act  to  extend  the  powers  of  gas  companies,  was  enacted,  giving 
all  gas  companies  then  existing  or  thereafter  formed,  and  whether 
incorporated  by  special  Acts  or  under  any  general  Act,  authority 


XL  VIII.] 


ONTARIO  LAW  REPORTS. 


133 


to  manufacture  and  supply  gas  for  heating,  cooking,  and  all 
other  purposes  for  which  gas  is  capable  of  being  used.  Section  5 
of  the  last  mentioned  Act  provides  that  “no  company  shall  be 
entitled  to  the  benefit  of  this  Act  until  it  has  obtained  the  consent 
of  the  municipal  corporation  of  the  city  or  local  municipality 
within  which  the  powers  thereby  given  are  to  be  exercised  by 
such  company;  such  consent  to  be  by  by-law,  and  to  be  on  such 
terms  and  conditions  as  the  by-law  may  provide.”  These  pro- 
visions are  incorporated  in  the  Act  respecting  joint  stock  companies 
for  supplying  cities,  towns,  and  villages  with  gas  and  water,  in 
the  Revised  Statutes  of  1887  and  1897,  but  were  repealed  by  the 
Ontario  Companies  Act  (1907),  7 Edw.  VII.  ch.  34. 

No -evidence  of  any  by-law  having  been  passed  by  the  city 
corporation  giving  the  claimants  the  consent  provided  for  in  sec. 
5 of  42  Viet.  ch.  23,  or  any  subsequent  Act  in  which  the  said  Section 
has  been  re-enacted,  was  given  before  me ; and  the  city  corporation 
contend  that,  in  the  absence  of  proof  of  any  such  by-law,  the 
claimants  have  power  to  distribute  gas  through  their  mains  in 
the  city  of  Ottawa  for  lighting  purposes  only.  They  further  con- 
tend that,  if  it  is  not  shewn  that  the  gas  distributed  through  the 
damaged  main  in  Gloucester  street  aforesaid  was  used  for  lighting, 
the  claimants  are  not  entitled  to  any  compensation  from  them, 
either  for  damages  or  for  the  cost  of  the  removal  of  their  pipe. 

The  evidence  adduced  before  me  by  the  claimants  does  not 
shew  conclusively  that  residents  on  that  portion  of  Gloucester 
street  where  the  claimants'  main  was  damaged  were  using  gas  for 
lighting,  nor  does  the  evidence  given  by  the  city  corporation  shew 
that  they  were  not  using  it  for  this  purpose. 

The  east  end  of  Gloucester  street,  where  the  gas-main  was 
damaged,  is  situated  very  close  to  the  centre  of  the  city,  and  this 
street  is  a very  old  one  and  is  shewn  on  the  first  subdivision  of 
the  property,  which  now  comprises  the  main  part  of  the  city. 
The  portion  of  it  in  question  was  built  upon  many  years  ago,  and 
practically  all  the  houses  thereon  had  gas-connections  and  used 
gas  for  lighting  until  recent  years,  when  electricity  has  almost 
entirely  supplanted  gas  for  lighting  purposes  in  the  city  of  Ottawa. 
Evidence  was  given  by  the  claimants  to  establish  that  a small 
percentage  of  the  gas  distributed  through  their  mains  in  the  city 
was,  at  the  time  their  main  was  damaged,  and  is  still,  being  used 
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for  lighting.  They  also  proved  that  their  pipes  throughout  the 
city  are  a veritable  meshwork,  connecting  with  one  another  at 
all  the  intersections  of  the  streets  on  which  their  pipes  are  laid. 
Their  main  in  Gloucester  street  connects  with  all  the  mains  laid 
in  other  streets  which  cross  the  said  street,  and  it  also  connects 
at  the  east  end  of  Gloucester  street  with  a much  larger  main  laid 
under  Elgin  street,  which  latter  main  is  a large  feeder  leading 
from  the  gas-works,  which  are  situated  a short  distance  from  the 
southerly  end  of  Elgin  street  aforesaid.  There  is  a large  section 
of  the  city  to  which  gas  is  supplied  situated  to  the  south-west  of 
the  point  where  the  claimants’  main  was  damaged  as  aforesaid, 
and  the  damaged  main  was  one  of  the  pipes  in  the  claimants’ 
system  through  which  this  large  section  of  the  city  was  supplied 
with  gas.  It  was  shewn  that,  if  the  damaged  main  on  Gloucester 
street  was  cut  off,  not  only  would  it  deprive  the  residents  along  a 
portion  of  that  street  of  gas,  but  the  supply  of  gas  to  other  sections 
of  the  city  would  be  sensibly  diminished.  The  claimants,  there- 
fore, contend  that,  whether  or  not  residents  on  that  portion  of 
Gloucester  street  where  the  pipe  was  damaged  were  using  gas,  this 
main  was  a part  of  their  system  for  distributing  gas  to  a large 
section  of  the  city;  and  that,  as  some  part  of  the  gas  distributed 
by  this  main  at  least  was  used  for  lighting  purposes,  they  are 
entitled  to  compensation,  notwithstanding  the  absence  of  any 
by-law  giving  the  consent  required  under  sec.  5 of  42  Viet, 
ch.  23,  aforesaid. 

I find,  on  the  evidence,  that  the  main  on  Gloucester  street 
which  was  damaged  by  the  city  corporation  was  part  of  the  claim- 
ants’ distributing  system,  and  that  a portion  of  the  gas  passing 
through  the  said  main  was  used  for  lighting  purposes.  The 
claimants,  under  the  powers  which  they  possessed  and  apart  from 
any  by-law,  had  the  right  to  have  it  there  to  supply  gas  for  lighting 
to  residents  along  that  street,  or  residents  in  any  other  street  in 
the  city  where  it  may  be  required  for  such  purpose.  The  circum- 
stance that  the  greater  part  of  the  gas  passing  through  this  main 
was  probably  being  used  for  other  purposes  does  not,  in  my  opinion, 
deprive  them  of  the  right  to  claim  compensation  for  damage  to 
their  main  and  the  cost  of  the  enforced  removal  of  the  same. 
It  is  a reasonable  conclusion  from  the  evidence  that  some  of  the 
gas  in  this  main,  which  is  as  much  a part  of  the  claimants’  dis- 
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tributing  system  as  any  other  pipe  they  have  laid  down,  was  used 
for  lighting,  a purpose  for  which  they  are  authorised  to  distribute 
it,  notwithstanding  the  absence  of  any  by-law  passed  by  the  city 
corporation. 

Even  if  it  were  established  by  the  city  corporation  that  none 
of  the  gas  distributed  by  this  main  was  used  for  lighting,  I am  of 
opinion  that  they  would  still  be  liable  to  compensate  the  gas 
company  for  the  damage  to  their  pipe  and  the  cost  of  removal. 
The  claimants  had  the  right,  under  statutory  authority,  to  lay 
down  the  main.  Assuming  that  they  used  it  for  other  purposes 
than  those  for  which  they  were  authorised  to  use  it,  this  would  not, 
in  my  opinion,  give  the  city  corporation  the  right  to  damage  or 
injure  their  pipe  without  being  liable  to  make  compensation. 
In  such  case  the  city  corporation  would  have  a means  of  restrain- 
ing the  claimants  from  making  an  unauthorised  use  of  their  pipes, 
but  I do  not  think  it  would  be  within  their  rights  to  stop  such 
unauthorised- use  by  tearing  up,  damaging,  or  otherwise  inter- 
fering with  the  claimants’  pipe. 

For  the  reasons  aforesaid,  I do  not  consider  it  necessary  to  go 
into  the  question  of  the  claimants’  right  or  authority  to  distribute 
gas  in  the  city  of  Ottawa  for  other  than  lighting  purposes,  in  the 
absence  of  any  by-law  of  the  city  corporation  giving  such  con- 
sent. 

I allow  the  claimants  the  amount  of  their  claim  as  amended, 
namely,  the  sum  of  1892.39,  and  also  the  costs  of  the  proceedings. 
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The  appeal  was  heard  by  Maclaren  and  Magee,  JJ.A., 
Masten,  J.,  and  Ferguson,  J.A. 

F.  B.  Proctor,  for  the  appellants,  argued  that  the  gas  company 
were  making  an  unauthorised  use  of  their  pipes  and  so  should 
not  be  entitled  to  any  compensation.  The  company  were  entitled 
to  distribute  gas  for  lighting  purposes  only,  whereas  the  gas 
passing  through  the  Gloucester  street  main  was  used  for  other 
purposes,  such  as  cooking  and  heating.  The  company  were 
not  entitled  to  take  advantage  of  the  Act  of  1879,  42  Yict.  ch.  23, 
because  they  never  obtained  the  consent  of  the  municipality 
expressed  by  by-law,  as  required  by  sec.  5 of  that  statute:  La 
Ville  de  St.  Jean  v.  Nolleur  (1908),  40  Can.  S.C.R.  629;  Toronto 
Electric  Light  Co.  v.  Toronto  Corporation,  [1917]  A.  C.  84;  Attorney- 
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General  v.  West  Gloucestershire  Water  Co.,  [1909]  2 Ch.  338;  London 
County  Council  v.  Attorney-General ,.  [1902]  A.  C.  165;  Craies' 
Statute  Law,  2nd  ed.,  p.  268;  Am.  and  Eng.  Encyc.  of  Law, 
2nded.,  vol.  14,  p.  925. 

G.  F.  Henderson , K.C.,  for  the  gas  company,  respondents, 
contended  that  they,  having  become  properly  incorporated  as 
“a  gas  company”  under  (1853)  16  Viet.  ch.  173,  acquired  the 
powers  of  a gas  company,  whatever  they  might  be.  Even  though 
the  original  power  was  for  lighting  only,  it  was  not  expressly 
restricted  to  lighting.  The  cases  distinguish  between  a company 
with  certain  powers  which,  while  at  the  time  small,  may 
naturally  grow,  and  a company  which  is  given  those  powers  and 
expressly  those  only,  or  which  is  expressly  restricted  by  its  docu- 
ment of  incorporation  to  the  powers  given.  Where  there  is  no 
express  restriction,  the  company  may  develope  and  extend  its 
operations  so  as  to  engage  in  matters  not  primarily  contemplated 
by  its  founders,  provided  these  operations  are  in  the  course  of 
the  natural  development  of  its  business:  Brice  on  Ultra  Vires,  3rd 
ed.,  pp.  149  to  154;  Masten's  Company  Law,  1st  ed.,  p.  84  et  seq .; 
Palmer's  Company  Precedents,  11th  ed.,  p.  463  et  seq.;  Ryckman 
v.  Toronto  Type  Foundry  Co.  (1904),  3 O.W.R.  434,  522; 
Attorney-General  v.  Great  Eastern  R.  W.  Co.  (1880),  5 App. 
Cas.  473,  at  p.  478;  Foster  v.  London  Chatham  and  Dover 

R. W.  Co.,  [1895]  1 Q.B.  711.  As  to  the  Act  of  1879,  counsel  did 
not  concede  that  that  Act  applied  to  the  company.  But,  if  it 
did,  the  company  always  had  the  consent  of  the  municipality, 
as  expressed  by  the  old  by-law  1 10.  All  things  should  be  presumed 
to  have  been  properly  done:  Dickson  v.  Kearney  (1888),  14  Can. 

S. C.R.  743;  Abell  v.  Village  of  Woodbridge  and  County  of  York 
(1917-19),  39  O.L.R.  382,  37  D.L.R.  352,  45  O.L.R.  79,  46  D.L.R. 
513.  It  must  therefore  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that,  if  a by-law  were  necessary  under  the  Act 
of  1879,  such  a by-law  was  passed  at  the  time. 

Proctor,  in  reply. 


July  6.  The  judgment  of  the  Court  was  read  by  Masten,  J. : — 
An  appeal  from  the  award  of  A.  H.  Armstrong,  Official  Arbitrator, 
dated  the  8th  March,  1920,  whereby  he  awarded  to  the  claimants 
the  sum  of  $892.39  as  compensation  for  damages  occasioned  by 
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the  municipal  corporation  (the  City  of  Ottawa)  to  the  gas-main 
and  service-pipes  of  the  claimants  (the  gas  company),  when  opening 
up  a trench  along  Gloucester  street,  in  Ottawa. 

The  facts  are  set  forth  in  the  reasons  for  the  award  of  the 
learned  arbitrator  and  need  not  be  repeated. 

The  sole  controversy  between  the  parties  is  stated  by  the 
learned  arbitrator,  as  follows: — • 

“The  city  corporation  do  not  dispute  that  they  damaged  the 
claimants’  gas-main  and  service-pipes,  as  alleged,  or  that  the  work 
done  by  them  made  it  necessary  to  remove  the  gas-main,  but  they 
assert  that  the  claimants  were  making  an  unauthorised  use  of  their 
pipes,  and  therefore  are  not  entitled  to  any  compensation.  It  is 
contended  that  the  claimants  are  authorised  to  distribute  gas  in 
the  city  of  Ottawa  for  lighting  purposes  only,  and  that  the  gas 
passing  through  the  damaged  main  was  not  distributed  for  lighting 
purposes,  but  for  other  purposes  for  which  gas  may  be  used.” 

In  other  words,  the  city  corporation  contend  that  by  the  terms 
of  the  constating  instruments  under  which  the  gas  company  *is 
incorporated  its  franchise  is  limited  to  the  use  of  its  pipes  for 
the  conveyance  of  gas  for  lighting  purposes,  and  that  it  is 
exceeding  its  rights  in  conducting  gas  through  its  mains  to  be 
sold  and  used  for  cooking  and  heating  purposes;  that  none  of 
the  gas  passing  through  the  Gloucester  street  pipe  is  used  for 
gas  lighting;  and  that  this  action  on  the  part  of  the  gas  company 
ipso  facto  works  a forfeiture  of  the  pipes  in  question  and  of  the 
right  to  place  and  have  them  under  the  street,  and  precludes  the 
gas  company  from  recovering  any  compensation  for  their  injurious 
affection. 

The  case  was  argued  before  this  Court  on  the  assumption  by 
both  parties,  first,  that  it  is  a proper  case  for  claiming  compensation 
under  the  Municipal  Act  rather  than  by  an  action  against  the 
city  for  negligence  in  laying  their  water-pipes;  and,  second,  that 
the  rights  originally  conferred  by  by-law  110,  passed  in  1854, 
are  still  in  force.  It  is  to  be  noted  in  this  connection  that  the  city 
allowed  the  company  to  move  and  relay  these  pipes  and  have 
not  assumed  to  cancel  the  license  to  have  the  pipes  there. 

In  the  course  of  the  very  admirable  argument  which  was 
addressed  to  this  Court,  many  interesting  questions  of  company 
law  were  raised,  but  it  appears  to  me  that  the  appeal  ought  to 
be  disposed  of  on  the  short  and  simple  ground  that  the  pipes  in 
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question  always  have  been  and  are  still  the  property  of  the  gas 
company,  and  that  they  have  been  injuriously  affected  by  the 
municipal  corporation. 

The  gas  company  having  been  incorporated  in  1854  under  the 
general  Act  respecting  Gas  and  Water  Companies  (1853), 
16  Yict.  ch.  173,  its  incorporation  and  corporate  rights  were  con- 
firmed and  restated  by  a special  Act  of  the  late  Province  of 
Canada,  passed  in  1865  and  chaptered  88.  That  statute  recites 
that:  “The  Town  Council  of  the  Town  of  Bytown  did,  on  the 
17th  day  of  April,  in  the  said  year  1854,  enact  and  pass  a by-law, 
numbered  110,  granting  to  the  said  company  authority  as  such 
company  to  lay  down  pipes,  for  the  conveyance  of  gas,  under  all 
or  any  of  the  streets,  squares,  and  other  public  places  of  the  said 
Town  of  Bytown.”  And  then  enacts  in  clause  (1):  “And  the 
said  by-law  number  110,  made  by  the  then  Town  Council  of  the 
Town  of  Bytown,  was,  and  is,  and  shall  continue,  legally  operative 
and  binding,  for  the  purposes  therein  contained.” 

Clause  (2)  authorises  the  company  to  lay  down  under  the 
streets,  squares,  and  public  places  thereof  (that  is,  in  Ottawa  and 
adjacent  parts  throughout  which  it  was  authorised  to  operate), 
respectively,  all  necessary  metal  or  other  gas-pipes  for  the  con- 
veyance of  gas,  and  gives  power  at  all  times,  and  from  time  to 
time,  to  open  up  and  dig  up  all  and  any  of  the  streets,  squares, 
or  public  places  in  the  city  of  Ottawa. 

Clause  (3)  provides  that  the  company  may  recover  compen- 
sation for  damage  to  its  property. 

Counsel  admitted  that  the  pipes  in  question  were  laid  by  the 
gas  company  more  than  40  years  ago.  They  always  have  been 
and  are  now  connected  with  and  form  part  of  the  general  distri- 
buting system  of  the  gas  company.  Being  part  of  their  general 
system  of  pipes,  they  are,  for  many  purposes,  real  estate:  Con- 
sumers Gas  Co.  of  Toronto  v.  City  of  Toronto  (1897),  27  Can. 
S.C.R.  453. 

Quite  apart  from  the  express  words  of  the  statute  which  I 
have  quoted,  it  is  clear  that,  the  pipes  in  question  having  been 
laid  and  having  remained  without  objection  for  so  many  years 
where  they  are,  there  is  a presumption  that  such  use  of  the  street 
by  the  gas  company  is  legal.  See  the  cases  collected  in  Abell  v. 
Village  of  Woodbridge  and  County  of  York  (1917),  39  O.L.R.  382, 
at  p.  389,  37  D.L.R.  352,  at  p.  358. 
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The  onus  was  therefore  on  the  municipal  corporation  to  estab- 
lish that  the  property  in  these  pipes,  and  the  right  to  retain  them 
under  Gloucester  street,  which  were  originally  vested  in  the  gas 
company,  had  become  forfeited.  So  far  from  the  municipal 
corporation  satisfying  this  onus,  the  arbitrator  has  found  as  a 
fact  that  the  evidence  given  by  the  municipal  corporation  fails 
to  shew  that  the  company  were  not  using  the  main  for  conveying 
gas  for  lighting.  He  also  finds  positively  that  a portion  of  the 
gas  passing  through  this  main  was  used  for  lighting  purposes. 

No  evidence  shewing  any  act  on  the  part  of  the  municipal 
corporation  purporting  to  assert,  declare,  or  enforce  a forfeiture, 
or  otherwise  to  cancel  the  rights  of  property  and  occupation 
which  the  gas  company  possessed,  was  adduced;  but,  even  assuming 
for  the  moment  that  such  forfeiture  had  been  attempted  and 
declared  by  the  city  corporation,  and  assuming  further  that  the 
use  of  the  pipes  in  question  for  the  conveyance  of  gas  for  heating 
and  cooking  was  unwarranted,  I am  still  unable  to  understand 
how  such  an  act  on  the  part  of  the  gas  company  would  confer  on 
the  city  corporation  the  right  to  divest  the  gas  company  of  its 
property  in  these  pipes,  or  give  to  the  city  corporation  a right  to 
injure  or  otherwise  interfere  with  them. 

I am  therefore  of  opinion  that  the  pipes  in  question,  and  the 
right  to  have  them  where  they  are,  have  not  become  forfeited, 
lessened,  or  otherwise  affected.  The  pipes  are  still  the  property 
of  the  gas  company,  located  as  of  right  where  they  are,  and  have 
been  injuriously  affected  by  the  action  of  the  city  corporation; 
and  the  result  is  that  the  gas  company  are  entitled  to  damages. 

This  short  ground  suffices  to  dispose  of  the  present  appeal; 
and  it  is  therefore,  in  my  view,  unnecessary,  and  consequently 
undesirable,  to  deal  with  the  other  important  and  interesting 
questions  raised  on  the  argument. 

If  the  city  corporation  desire  to  question  the  right  of  the  gas 
company  to  conduct  gas  through  their  pipes  for  purposes  other 
than  gas  lighting,  they  should  do  so  by  direct  action,  claiming 
appropriate  relief,  and  not  by  way  of  collateral  attack  such  as  is 
attempted  in  these  proceedings,  and  the  present  decision  should 
not  affect  the  rights  of  either  party  in  such  an  action. 
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[APPELLATE  DIVISION.] 

Re  Consolidated  Telephone  Co.  Limited  and  Townships 
• of  Caledon  and  Erin. 


Telephone  Company — Sale  of  Parts  of  System  and  Plant  to  Township  Corpora- 
tions— Approval  of  Ontario  Railway  and  Municipal  Board — Necessity  for 
— Ontario  Telephone  Act , 8 Geo.  V.  ch.  81,  secs.  24,  87 — Board  Acting  as 
Delegate  of  Legislature — Transfer  of  Company's  Franchise — Discretion 
of  Board — Review  by  Lieutenant-Governor  in  Council — Ontario  Railway 
and  Municipal  Board  Act,  R.S.O.  1914,  ch-  186,  sec.  J7 — Approval  of 
Board  Withheld — Power  of  Court  to  Review  Discretion  Exercised — Grounds 
for  Withholding — Improvidence  of  Bargain — Applications  for  Approval 
Heard  by  Chairman  only,  by  Authority  of  Board — Report  of  Chairman  to 
Board — Adoption  by  Board  without  Hearing  Parties — Ontario  Railway 
and  Municipal  Board  Act,  sec.  9 — Appeal  from  Orders  of  Board. 

A telephone  company,  operating  in  seven  townships  and  villages,  agreed  to 
sell  parts  of  its  plant  and  system  to  the  corporations  of  two  of  the  townships : — 

Held,  that  before  any  agreement  of  sale  or  purchase  could  become  operative 
the  approval  of  the  Ontario  Railway  and  Municipal  Board  was  essential: 
secs.  24  and  87  of  the  Ontario  Telephone  Act,  8 Geo.  V.  ch.  31. 

In  exercising  the  power  conferred  by  those  sections  the  Board  does  not  act 
judicially,  but  acts  as  the  delegate  of  the  Legislature.  Apart  from  the 
authority  conferred  by  the  sections,  the  company  could  not  sell  and  the 
township  corporations  could  not  purchase  the  company’s  system  or  part  of 
it.  The  purchase  would  have  the  effect  of  transferring  the  company’s 
franchise,  and  without  legislative  authority  that  could  not  be  done. 

The  Board,  acting  as  the  delegate  of  the  Legislature,  in  determining  whether 
to  give  or  withhold  its  approval,  would  have  to  consider  the  matters  which 
the  Legislature  itself  would  have  considered  if  application  had  been  made 
to  it  for  a special  Act. 

Regina  v.  Newcastle-on-Tyne  Corporation  (1889),  60  L.T.R.  963,  distinguished. 

The  discretion  of  the  Board  is  absolute,  subject  only  to  review  by  the  Lieuten- 
ant-Governor in  Council  under  sec.  47.  of  the  Ontario  Railway  and  Muni- 
cipal Board  Act,  R.S.O.  1914,  ch.  186. 

Rex  v.  Inspector  of  Leman  Street  Police  Station  (1920),  36  Times  L.R.  677, 
[1920]  3 K.B.  72,  approved. 

Semble,  if  the  action  of  the  Board  were  open  to  review  by  the  Court,  it  had 
not  been  shewn  that  its  discretion  in  withholding  approval  was  exercised 
wrongly  or  upon  a misapprehension  of  the  facts,  or  that  the  grounds  upon 
which  it  proceeded — the  Board  considered  the  agreement  an  improvident 
one  for  the  municipalities — were  not  such  as  it  was  entitled  to  take  into 
consideration  in  determining  whether  to  give  or  to  withhold  the  approval 
applied  for. 

Under  the  provisions  of  sec.  9 of  the  Ontario  Railway  and  Municipal  Board 
Act,  the  Board  authorised  its  Chairman  to  report  to  the  Board  upon  the 
applications  for  approval  of  the  township  by-laws  providing  for  the  purchase 
of  parts  of  the  system.  Acting  on  this  authority,  the  Chairman  held  an 
inquiry,  which  the  parties  attended  and  at  which  they  were  heard  and 
evidence  was  taken,  and  he  reported  to  the  Board  what  had  been  done  and 
the  conclusion  to  which  he  had  come.  The  Board,  after  the  reading  of  the 
report  and  some  explanations  by  the  Chairman,  came  to  the  conclusion 
that  approval  should  be  withheld.  It  did  not  appear  that  any  application 
to  be  heard  before  the  Board  was  made  by  the  company,  nor  any  application 
under  sec.  25  to  review,  rescind,  change,  alter,  or  vary  its  decision  or  order: — 

Held,  that  the  language  of  sec.  9 was  wide  enough  to  warrant  the  Board,  where 
evidence  had  been  taken  and  the  parties  concerned  fully  heard,  in  acting 
upon  the  report  without  bringing  the  parties  before  it  again. 
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An  appeal  from  the  orders  of  the  Board  refusing  the  applications  for  approval 
was  dismissed  (Ferguson,  J.A.,  dissenting). 

Per  Ferguson,  J.A. : — The  Legislature  did  not  intend  to  confer  and  has  not 
by  express  enactment  conferred  upon  the  Board  the  power  possessed  by 
the  Legislature  of — without  evidence,  without  hearing  the  parties,  and 
without  regard  to  the  equities  and  rights  of  the  matter — limiting  or  destroy- 
ing the  rights  of  a person  or  corporation  to  contract  freely. 

Motion  by  the  company  for  leave  to  appeal  from  orders  of 
the  Ontario  Railway  and  Municipal  Board  of  the  23rd  February, 
1920,  refusing  applications  for  the  Board’s  approval  of  certain  by- 
laws passed  by  the  township  councils  of  Caledon  and  Erin. 

The  following  opinion,  written  by  the  Chairman  of  the  Board, 
states  the  facts: — 

The  Chairman,  having  been  authorised  by  the  Board  to  report 
to  the  Board  upon  the  matters  arising  upon  these  applications, 
attended  at  the  town  of  Orangeville  on  the  6th  and  13th  days  of 
February,  1920,  on  notice  to  all  parties  in  interest,  and  heard 
what  was  adduced  in  evidence  by  the  parties  and  by  way  of 
argument.  The  Chairman  thereupon  intimated  that  he  had 
reached  the  conclusion,  for  reasons  then  disclosed,  to  report 
to  the  Board  that  the  agreements  of  sale  in  question  should  not  be 
approved  by  the  Board,  and  the  Chairman  further  intimated 
that,  before  reporting  to  the  Board  his  conclusion  as  above,  he 
would  consider  certain  objections  in  law  raised  by  Mr.  Wegenast, 
acting  on  behalf  of  the  Consolidated  Telephone  Company. 

Mr.  Wegenast  contended  that  the  Board  had  not  an  uncon- 
trolled judicial  discretion  to  give  or  withhold  its  approval  to  the 
sale  in  question;  and  that,  whatever  the  scope  of  its  discretion 
in  the  premises,  the  Board  could  not  withhold  its  approval  on  the 
grounds  intimated  by  the  Chairman  at  the  conclusion  of  the 
hearing — namely,  that  the  councils  of  the  municipalities  con- 
cerned, being  trustees  for  the  intended  subscribers  of  the  proposed 
municipal  telephone  systems,  were  bound  to  take  “all  those 
precautions”  (in  managing  this  trust  affair)  “which  an  ordinary, 
prudent  man  of  business  would  take  in  managing  bis  own;” 
that,  failing  in  their  duty  in  that  behalf,  the  transaction  of  purchase 
entered  into  by  the  municipal  councils,  and  of  which  approval 
is  now  sought,  is  improvident,  and  would  impose  an  unreasonable 
burden  on  the  intended  subscribers  of  the  proposed  municipal 
telephone  systems,  in  the  amount  of  the  purchase-price  fixed, 
and  in  the  onerous  rates  required  to  carry  on  the  systems  after- 
wards. 
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Mr.  Wegenast’s  contention  is  that,  on  the  facts  of  this  case, 
the  Board  cannot  withhold  its  consent  on  the  ground  that  the 
bargain  is  a bad  one  from  the  point  of  view  of  the  municipalities, 
as  that  in  effect  would  be  an  attempt  to  force  the  company  to 
take  less  for  its  property  than  the  sum  at  which  it  was  valued  by 
the  appraiser  appointed  by  the  municipalities.  Mr.  Wegenast 
seems  to  have  overlooked  that  this  is  not  the  only  alternative,  as 
the  company  is  at  liberty  to  take  back  its  plant  and  return  the 
purchase-money  to  the  municipalities;  the  contract  of  sale  having 
fallen  through. 

Very  wide  powers  are  vested  in  the  Board  by  the  Ontario 
Telephone  Act,  8 Geo.  V.  ch.  31.  Sections  102  and  104  read 
thus : — 

“102.  The  Board  shall  superintend  the  carrying  out  of  this 
Act  and,  for  that  purpose,  shall  have  and  may  exercise  all  necessary 
powers  and  authority  over  and  in  respect  of  any  person,  company, 
municipal  corporation  or  Board  of  Commissioners.” 

“104.  The  Board  may,  upon  request  and  on  such  terms  as 
seem  expedient,  assist  by  advice  any  company,  municipal  cor- 
poration, the  Commissioners  for  any  system  and  resident  assessed 
land-owners  as  to  the  establishment,  extension,  maintenance  and 
operation  of  any  system  or  works  authorised  by  this  Act  and  the 
proceedings  incidental  thereto.” 

In  addition  to  these  general  powers,  specific  powers  are 
conferred  on  the  Board  by  a score  or  more  of  sections,  so  that  in 
the  result  a compliance  with  the  Act  requires  that  the  development 
step  by  step  of  a municipal  telephone  system  shall  from  its  incep- 
tion be  minutely  supervised  and  controlled  by  the  Board.  Of 
these  specific  powers  those  apposite  in  this  case  are  contained  in 
the  following  sections  of  the  Act: — 

“24.  By  agreement  with  the  owner  the  initiating  munici- 
pality may,  with  the  approval  of  the  Board,  acquire  by  purchase 
any  existing  telephone  system  operated  in  the  municipality  or 
any  portion  thereof,  and  also  any  part  of  such  system  situate  in 
another  municipality  with  the  consent  of  the  council  of  such 
other  municipality,  and  failing  such  consent  with  the  approval  of 
the  Board.” 

“87.  No  company  shall  sell  or  transfer  its  system  or  a con- 
trolling interest  in  it  to  any  person  or  company,  or  amalgamate 
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with  any  company  or  system,  or  enter  into  an  agreement  which 
shall,  in  effect,  transfer  the  ownership  or  control  of  the  system 
of  such  first  named  company  to  any  other  company,  whether 
such  other  company  is  within  the  jurisdiction  of  the  Legislature 
of  the  Province  of  Ontario  or  not,  until  the  Board  has  approved 
such  sale,  transfer,  amalgamation  or  agreement.” 

By  sec.  5,  sub-sec.  4,  of  the  Act  constituting  the  Board,  the 
Ontario  Railway  and  Municipal  Board  Act,  R.S.O.  1914,  ch.  186, 
it  is  declared  that  “the  Board  shall  have  all  the  powers  of  a Court 
of  Record.” 

Section  107  of  the  Ontario  Telephone  Act  (omitting  as  irrele- 
vant paragraphs  (a)  and  ( b ) ) reads  thus: — 

“107.  The  Board  shall  have  jurisdiction  to  inquire  into, 
hear  and  determine  any  application  by  or  on  behalf  of  any  person 
interested  . . . 

“(c)  requesting  the  Board  to  make  any  order,  or  give  any 
direction,  sanction  or  approval  which  by  law  it  is  authorised  to 
make  or  give.” 

In  view  of  the  foregoing,  the  proper  conclusion  seems  to  be 
that  the  Board  has  jurisdiction  to  entertain  the  application,  and 
has  a discretion  in  exercising  its  powers  in  the  premises,  and  that 
the  Board  is  not  bound,  as  suggested  by  Mr.  Wegenast,  to  exclude 
from  consideration  as  a determining  factor  the  price  agreed  upon 
by  the  contracting  parties. 

The  authorities  cited  against  the  exercise  of  such  a discretion 
do  not  seem  to  conclude  the  matter.  In  the  English  case  cited, 
Julius  v.  Bishop  of  Oxford  (1880),  5 App.  Cas.  214,  the  Bishop 
of  Oxford  was  held  to  have  a discretion  to  exercise  or  not  exercise 
a power  conferred  on  him  by  the  enacting  words  “it  shall  be 
lawful.”  In  that  case,  after  referring  at  some  length  to  the 
authorities  in  which  mandamus  had  issued,  and  amongst  them  to 
the  case  Macdougall  v.  Paterson  (1851),  11  C.B.  755,  21  L.J.C.P. 
27,  in  which  occurs  the  dictum  of  Chief  Justice  Jervis  cited  by 
Mr.  Wegenast,  Lord  Penzance  says  (5  App.  Cas.  at  pp.  231, 
232) : “In  all  these  instances  the  Courts  decided  that  the  power 
conferred  was  one  which  was  intended  by  the  Legislature  to  be 
exercised;  and  that  although  the  statute  in  terms  had  only  con- 
ferred a power,  the  circumstances  were  such  as  to  create  a duty. 
In  other  words,  the  conclusion  arrived  at  by  the  Courts  in  these 
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cases  was  this — that  regard  being  had  to  the  subject-matter — to 
the  position  and  character  of  the  person  empowered — to  the 
general  objects  of  the  statute — and,  above  all,  to  the  position  and 
rights  of  the  person,  or  class  of  persons,  for  whose  benefit  the 
power  was  conferred,  the  exercise  of  any  discretion  by  the  person 
empowered  could  not  have  been  intended.  . . . The  question 

then  arises  whether  in  the  present  case  there  are  any  considerations 
sufficiently  cogent  to  exclude  the  idea  that  the  Legislature  intended 
a discretion.”  After  an  analysis  of  the  enactment,  he  states  his 
conclusion  that  the  bishop  had  a discretion,  in  these  words  (p. 
234) : “The  conclusion,  then,  at  which  I arrive  is,  that  the  appellant 
has  not  established  his  case.  The  words  fit  shall  be  lawful’  are 
permissive  and  enabling  only.  It  devolved  upon  him  to  shew 
that  the  Legislature  intended  the  exercise  of  the  power,  thus  con- 
ferred, to  be  a duty,  in  the  performance  of  which  the  bishop  was 
not  intended  to  have  any  discretion,  and  he  has,  in  my  opinion, 
failed  to  shew  it.” 

The  conclusion  from  this  seems  obviously  to  be  that  it  depends 
on  the  circumstances  of  each  particular  case  whether  enabling 
words  which  vest  power  in  a person  or  tribunal  give  rise  to  a 
duty  enforceable  by  mandamus.  The  general  jurisdiction  con- 
ferred on  the  Board  by  sec.  102  of  the  Ontario  Telephone  Act 
to  superintend  the  carrying  out  of  the  Act,  and,  for  that  purpose, 
to  have  and  exercise  all  necessary  powers  and  authority  over 
and  in  respect  of  any  person,  company,  municipal  corporation, 
or  Board  of  Commissioners,  seems  to  vest  in  the  Board  a discretion 
limited  only  by  the  express  provisions  of  the  Act.  Section  24, 
which  requires  the  approval  of  the  Board  to  a purchase  of  the 
kind  in  question  here,  places  no  express  limitation  upon  the 
discretion  of  the  Board  to  approve  or  withhold  its  approval. 
Besides  this,  there  is  a class  of  persons  vitally  interested  in  the 
success  of  the  proposed  municipal  telephone  systems  whose 
success  will  be  conjectural  if  the  sale  goes  through,  and  these  are 
the  petitioners  for  the  establishment  of  the  systems.  These 
petitioners  have,  to  the  number  of  some  150  from  the  township 
of  Caledon,  and  of  some  40  from  the  township  of  Erin,  applied 
to  the  Board  to  have  their  names  struck  off  the  petition  on  various 
grounds.  These  latter  applicants  attended  at  the  sittings  on  the 
6th  and  13th  February  instant.  These  numerous  applications 
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are  symptomatic  of  the  widespread  dissatisfaction  at  the  proposed 
purchase,  on  the  part  of  the  very  persons  whose  support  is  essential 
to  the  success  of  the  proposed  municipal  systems.  The  Board  has 
a duty  to  protect  this  large  class  of  interested  persons  (who  are 
otherwise  remediless)  from  the  consequences  of  this  improvident 
bargain.  The  Board  has  not  refused  to  hear  and  determine 
the  applications,  but  has  functioned  in  that  it  has,  through  the 
Chairman,  held  two  all-day  sessions,  at  which  the  transaction 
was  exhaustively  considered,  and  as  a result  the  conclusion  reached 
is  that  approval  should  be  withheld. 

The  disposition  of  the  matter  proposed  at  the  hearing  seems 
amply  supported  by  authority,  as  a reference  to  Smith  v.  Chorley 
Rural  Council , [1897]  1 Q.B.  678,  will  shew.  “In  this  case”  (quoting 
the  words  of  the  Master  of  the  Rolls,  at  pp.  679,  680)  “the  defend- 
ants were  a local  authority  who  had  power  to  approve  or  disapprove 
plans  relating  to  houses  proposed  to  be  erected  in  their  district. 
The  plaintiff  submitted  plans  of  proposed  houses  to  the  defendants, 
whose  duty  was  not  merely  ministerially  to  put  ‘approved’  or 
‘disapproved’  on  the  plans,  but  to  determine  whether  they 
would  or  would  not  approve  them.”  At  p.  680,  Lord  Justice 
Lopes  says:  “Many  points  have  been  argued  in  this  case;  but 
the  one  we  have  to  deal  with  is  this.  Blaus  were  laid  before  the 
district  council,  who  did  not  refuse  or  neglect  to  consider  them, 
but,  exercising  their  discretion,  they  disapproved  of  them,  thinking 
that  the  street  in  which  the  houses  were  to  be  built  was  a new 
street.  The  rule  applicable  to  such  a case  is  that  the  exercise 
of  the  discretion  of  a tribunal,  however  erroneous  it  may  be,  upon 
a question  within  its  jurisdiction  and  when  honestly  exercised, 
cannot  be  questioned.  Any  other  conclusion  would  lead  to  this — 
that  though  the  Legislature  has  entrusted  to  a local  tribunal  a 
discretion  as  to  a particular  matter  which  they  consider,  and  as 
to  which  they  honestly  exercise  their  discretion,  still  the  Court 
could  direct  them  to  exercise  their  discretion  in  a different  way — 
a result  which  in  my  opinion  woqld  be  absurd.” 

The  Chairman  is  of  the  opinion  that  the  Board  has  a dis- 
cretion in  the  exercise  of  its  power  to  approve  or  disapprove  of 
the  proposed  purchase  and  sale  upon  the  grounds  intimated  at 
the  hearing,  and  he  will  report  to  the  Board  recommending  that 
the  purchase  and  sale  be  not  approved. 

10 — 48  O.L.R. 
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The  Chairman  of  the  Board  certified  as  follows: — 

The  Ontario  Railway  and  Municipal  Board  having  received 
applications  in  these  matters  for  approval  of  by-law  No.  772  of 
the  Township  of  Caledon  and  of  by-law  No.  17  of  the  Township 
of  Erin,  did  appoint  Friday  the  6th  February,  1920,  at  half-past 
10  o’clock  in  the  forenoon,  at  the  court-house,  in  the  Town  of 
Orangeville,  for  the  hearing  of  the  applications. 

Pursuant  to  the  provisions  of  sec.  9*  of  the  Ontario  Railway 
and  Municipal  Board  Act,  R.S.O.  1914,  ch.  186,  and  to  the  pro- 
visions of  sec.  105  of  the  Ontario  Telephone  Act,  1918,  8 Geo.  V. 
ch.  31,  the  Board  did  authorise,  appoint,  and  direct  Donald 
Malcolm  McIntyre,  Esquire,  K.C.,  the  Chairman  of  the  Board,  to 
examine  and  report  to  the  Board  upon  the  said  applications,  and 
any  questions  or  matters  arising  in  connection  with  the  same,  and 
the  said  Donald  Malcolm  McIntyre,  Esquire,  did,  pursuant  to 
such  authorisation,  appointment,  and  direction,  attend  at  the 
said  time  and  place  and  at  a subsequent  adjournment  of  said 
appointment  to  Friday  the  13th  February,  1920,  at  the  same 
hour  and  place,  and  did  hear  what  was  alleged  by  the  parties  and 
what  was  tendered  in  evidence. 

The  said  Donald  Malcolm  McIntyre,  Esquire,  did  in  writing, 
under  date  the  23rd  February,  1920,  report  to  the  Board  upon  he 
said  applications,  and  upon  the  questions  and  matters  arising  in 
connection  with  the  same,  and  the  said  report  was  adopted  by 
the  Board  as  the  order  of  the  Board,  and  as  the  basis  of  the  Board’s 
order  herein. 

The  Chairman  further  certified  that  the  report  was  considered 
by  a quorum  of  the  Board,  composed  of  the  Chairman  and  Vice- 
Chairman  (the  third  member  of  the  Board  being  then  ill),  and  the 
same  was,  after  consideration,  and  without  notice  to  the  parties 
or  further  argument,  adopted  as  the  basis  of  the  Board’s  orders. 

By  the  orders,  the  applications  were  dismissed. 

*9.  The  Board  or  the  Chairman  may  authorise  any  one  of  the  members 
to  report  to  the  Board  upon  any  question  or  matter  arising  in  connection 
with  the  business  of  the  Board,  and  when  so  authorised  such  member  shall 
have  all  the  powers  of  two  members  sitting  together  for  the  purpose  of  taking 
evidence  or  acquiring  the  necessary  information  for  the  purpose  of  such  report, 
and  upon  such  report  being  made  to  the  Board,  it  may  be  adopted  as  the 
order  of  the  Board,  or  otherwise  dealt  with  as  to  the  Board  seems  proper. 
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May  26  and  27.  The  motion  for  leave  to  appeal  was  heard 
by  Maclaren  and  Magee,  JJ.A.,  Sutherland,  J.,  and  Ferguson, 
J.A. 

F.  W.  W eg enast,  for  the  company. 

K.  B.  Maclaren,  for  the  township  corporations. 

May  28.  The  judgment  of  the  Court  was  read  by  Maclaren, 
J.A. : — This  motion  is  allowed  in  part.  The  appeal  is  to  be  limited 
to  questions  of  law  arising  on  the  following  points: — 

(1)  That  the  application  for  approval  of  the  by-laws  was  not 
heard  or  determined  by  the  Board  in  accordance  with  the  require- 
ments of  the  Ontario  Railway  and  Municipal  Board  Act. 

(2)  That  there  was  error  in  law  in  this,  that,  on  the  facts  and 
evidence  before  it,  the  Board  should  not  have  withheld  its  approval 
of  the  agreement  of  sale. 

The  appeal  must  be  set  down  on  or  before  the  2nd  June  next. 
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June  11.  The  appeal,  having  been  duly  set  down,  was  heard 
by  Meredith,  C.J.O.,  Maclaren,  Magee,  and  Ferguson, 
JJ.A. 

F.  W.  Wegenast,  for  the  appellants.  If  the  Board  was  simply 
an  administrative  body,  its  decision  would  be  subject  to  review. 
Whether  the  Board  was  a Court  or  not,  there  was  never  a real 
hearing  had  before  it,  as  only  the  Chairman  was  present  when 
the  parties  were  heard:  secs.  7,  8,  and  9 of  the  Ontario  Railway  and 
Municipal  Board  Act;  Re  Village  of  Brussels  and  McKillop 
Municipal  Telephone  System  (1912),  26  O.L.R.  29,  at  p.  41,  2 
D.L.R.  843,  at  p.  852.  The  main  point  was,  whether  there 
had  been  such  an  abuse  of  process  or  mistake  of  law  as  to  amount 
to  excess  of  jurisdiction.  Any  substantial  abuse  of  process  by 
an  inferior  tribunal  or  administrative  body,  even  if  it  is  a mere 
informality,  which  goes  to  the  substance  of  the  matter,  may 
amount  to  an  excess  of  jurisdiction:  Bruce  Marriott  & Co.  v. 
Houlder  ^ ine  Limited,  [1917]  1 K.B.  72,  at  p.  79;  Andrews  v. 
Mitchell,  [1905]  A.C.  78;  Rex  v.  Board  of  Education,  [1910]  2 K.B. 
165,  at  p.  178.  The  irregularity  complained  of  here  was  that 
the  Board  gave  its  judgment  without  regard  to  the  evidence 
as  to  the  value  of  the  system.  It  simply  decided  against  sanction- 
ing the  contract  on  the  ground  of  improvidence  on  the  part  of 
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the  township  corporations.  No  doubt  the  Board  had  a discretion 
in  such  matters,  but  that  discretion  must  not  be  used  capriciously 
or  according  to  fancy,  but  reasonably  and  justly:  Bradley  v. 
Barber  (1899),  30  O.R.  443,  at  p.  454;  Re  City  of  Ottawa  and 
Provincial  Board  of  Health  (1914),  -33  O.L.R.  1,  at  p.  19; 
Witherspoon  v.  Township  of  East  Williams  (1918),  44  O.L.R. 
584,  at  p.  591;  370;  Smith  v.  Chorley  Rural  Council,  [1897] 
1 Q.B.  678.  Refusal  by  the  Board  to  approve  the  sales  for 
any  reason  not  within  the  purview  of  the  statute  was  an  excess 
of  jurisdiction:  Regina  v.  N ewcastle-on-Tyne  Corporation  (1889), 
60  L.T.R.  963. 


K'.  B.  Maclaren,  for  the  respondents.  The  question  of  value 
had  come  before  the  Board,  and  the  Chairman  had  said  that  no 
matter  if  the  company  could  substantiate  their  valuation  of  the 
property,  the  Board  would  not  approve  the  transaction,  as  it 
was  an  improvident  one,  because  the  township  corporations 
could  not  afford  to  carry  on  the  service.  There . was  absolute 
j urisdiction  in  the  Board  under  sec.  87,  read  with  secs.  24  and  25. 
The  approval  of  the  Board  was  necessary  for  the  whole  proceeding 
before  any  agreement  of  sale  or  purchase  could  become  operative. 
The  discretion  of  the  Board  was  absolute,  subject  to  appeal  only 
to  the  Lieutenant-Governor  in  Council.  But  in  any  case  the 
Board  had  not  exercised  its  discretion  unreasonably  or  unjustly. 
If  the  parties  should  be  sent  back  before  the  full  Board,  the  same 
result  would  probably  be  arrived  at,  so  it  would  be  useless  to  send 
them  back. 

Wegenast,  in  reply. 


July  19.  Meredith,  C.J.O. : — This  is  an  appeal  by  the  Con- 
solidated Telephone  Company  Limited  from  the  refusal  of  the 
Ontario  Railway  and  Municipal  Board  to  give  its  approval  to 
by-law  No.  17  of  1919  of  the  Council  of  the  Corporation  of  the 
Township  of  Erin,  passed  on  the  15th  day  of  December,  1919, 
providing  for  the  purchase  by  the  corporation  “of  the.  telephone 
plant  now  owned  and  operated  by  the  Consolidated  Telephone 
Company  Limited  and  located  within  the  limits  of  the  townships 
of  Erin,  East  Garafraxa,  Eramosa,  and  the  village  of  Erin,” 
for  the  sum  of  $34,064.47,  and  by-law  No.  772  of  the  Council  of 
the  Township  of  Caledon,  passed  on  the  15th  day  of  December, 
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1919,  which  recites  that  the  council  on  the  1st  day  of  August, 
1919,  did,  by  by-law  No.  770,  provide  for  the  establishment  of  a 
telephone  system  under  Part  II.  of  the  Ontario  Telephone  Act, 
8 Geo.  V.  ch.  31;  that  the  council,  on  the  14th  day  of  November, 
1919,  by  resolution,  accepted  the  offer  of  the  Consolidated  Tele- 
phone Company  Limited  for  the  sale  of  that  part  of  its  system 
in  the  townships  of  Caledon,  Albion,  and  Mono,  for  $39,355.08; 
and  that  a bill  of  sale  providing  for  the  purchase  by  the  corpo- 
ration had  been  prepared,  a copy  of  which  is  annexed  to  the  by-law. 

After  these  recitals,  the  by-law  provides: — 

1.  That  the  terms  and  conditions  of  the  bill  of  sale  providing 
for  the  purchase  by  the  Municipal  Corporation  of  the  Township 
of  Caledon  of  that  part  of  the  telephone  plant  now  owned  and 
-operated  by  the  Consolidated  Telephone  Company  Limited,  and 
located  within  the  municipal  limits  of  the  Townships  of  Caledon, 
Albion,  and  Mono,  particulars  of  which  plant  and  equipment  are 
fully  set  out  in  the  said  bill  of  sale,  for  the  sum  of  $39,355,08, 
be  and  the  same  are  hereby  approved  and  confirmed. 

2.  That  the  Reeve  and  Clerk  of  the  Municipal  Corporation 
of  the  Township  of  Caledon  be  authorised  to  sign  the  said  bill  of 
sale  and  affix  the  seal  of  the  said  corporation,  and  make  the 
affidavit  of  bona  fides  in  the  said  bill  of  sale. 

3.  That  the  Reeve  and  Treasurer  of  the  Municipal  Corporation 
of  the  Township  of  Caledon  be  authorised  to  do  all  things  necessary 
in  behalf  of  the  said  corporation  to  carry  out  the  terms  of  the 
said  bill  of  sale,  including  the  payment  to  the  vendors  of  the  price 
agreed  upon. 

The  bill  of  sale  bears  date  the  15th  day  of  December,  1919, 
and  it  contains  a recital  that  “the  parties  of  the  first  part  (i.e., 
the  appellants)  are  possessed  of  the  goods  and  chattels,  plant  and 
attachments,  hereinafter  set  forth,  described,  and  enumerated, 
and  hath  contracted  and  agreed  with  said  parties  of  the  second 
part  for  the  absolute  sale  to  them  of  the  same  for  the  sum  of 
$39,355.08,  and  these  presents  are  intended  to  carry  out  such 
contract  and  agreement.” 

And  what  are  assigned  are:  “All  those  the  said  goods,  chattels, 
plant  and  attachments,  hereinafter  described,  that  is  to  say, 
the  telephone  plant,  equipment,  and  system  now  operated  by 
the  parties  of  the  first  part  and  located  within  the  municipal 
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limits  of  the  Townships  of  Caledon  and  Albion,  in  the  County 
of  Peel,  Mono,  in  the  County  of  Dufferin,  including  poles,  wires, 
attachments,  furniture  and  fixtures,  telephones,  fixtures  and 
attachments,  all  which  said  chattels  and  attachments  are  situate 
and  being  in  the  Townships  of  Caledon  and  Albion,  in  the  County 
of  Peel,  and  the  Township  of  Mono,  in  the  County  of  Dufferin.” 

A bill  of  sale,  similar  in  form  to  that  made  to  the  Corporation  of 
the  Township  of  Caledon,  was  made  to  the  Corporation  of  the 
Township  of  Erin,  on  the  15th  day  of  December,  1919. 

No  formal  agreement  was  entered  into  in  either  case,  and, 
except  in  so  far  as  the  documents  that  were  executed  constitute 
agreements,  as  to  which  I express  no  opinion,  no  agreements  have 
been  entered  into. 

In  the  case  of  the  Township  of  Erin,  its  telephone  system  was 
established  by  by-law  No.  11,  passed  on  the  2nd  day  of  August, 
1919;  the  system  established  by  this  bydaw  is  one  for  the  con- 
venience of  the  petitioners  for  the  passing  of  it,  who  are  land- 
owners  in  that  township,  though  provision  is  made  for  the  exten- 
sion from  time  to  time  of  the  system,  “upon  the  application  of 
such  persons  as  may  desire  to  become  subscribers.” 

It  seems  to  have  been  assumed  that  the  approval  of  the  Ontario 
Railway  and  Municipal  Board  was  necessary  to  be  had  before 
the  by-laws  for  the  establishment  of  the  system  would  become 
operative,  and  application  for  that  approval  was  made,  but  it 
was  not  given.  This  does  not  appeal  upon  the  material  before 
us,  but  counsel  agree  that  it  is  in  accordance  with  the  fact.  This 
was  done  under,  as  I understand  the  Act,  misapprehension  as  to 
the  necessity  for  the  Board's  approval.  Its  approval  is  necessary 
where  it  is  proposed  to  extend  the  system  into  another  municipality 
(sec.  11)  or  into  an  unorganised  township  (sec.  12). 

Section  13,  however,  provides  that,  where  the  establishment 
of  a system  or  the  construction  of  an  extension  of  one  mfhy  require 
the  issue  of  debentures,  no  debt  shall  be  incurred  for  either  purpose 
until  the  Board  shall  have  approved  the  by-law  providing  for  the 
establishment  of  a system  or  the  extension  of  an  existing  one; 
and  it  may  be  that  it  was  because  the  by-law  provides  for  the 
issue  of  debentures  for  these  purposes  that  the  approval  of  the 
Board  was  applied  for. 
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The  steps  taken  on  the  applications,  the  refusal  of  which  is 
attacked  by  the  appellants,  and  the  proceedings  before  the  Board, 
as  well  as  the  reasons  for  its  decision,  are  fully  stated  in  the 
reasons  for  the  action  taken  by  the  Board,  and  it  is  therefore 
unnecessary  to  restate  them. 

The  grounds  urged  upon  the  argument  before  us  were  sub- 
stantially two  in  number:  (1)  that  the  appellants  should  have 
been  afforded  an  opportunity  of  being  heard  before  the  Board 
dealt  with  the  report  of  its  Chairman;  (2)  that  the  refusal  of  the 
Board  to  give  its  approval  was  wrong,  and  this,  it  was  urged,  was 
a question  of  law,  as  to  which  there  was  a right  to  appeal  to  this 
Court. 

The  Telephone  Act  contains  no  express  provision  as  to  appeal, 
but  sec.  106  provides  that  “the  provisions  of  the  Ontario  Railway 
and  Municipal  Board  Act,  with  respect  to  the  jurisdiction  and 
powers  of  the  Board,  and  as  to  practice  and  procedure,  shall 
apply  mutatis  mutandis  to  the  exercise  of  the  jurisdiction  con- 
ferred on  the  Board  by  this  Act,  and  the  decision  of  the  Board 
on  any  question  of  fact  shall  be  final.  1 

By  sec.  48  of  the  Ontario  Railway  and  Municipal  Board  Act, 
R.S.O.  1914,  ch.  186,  an  appeal  to  a Divisional  Court,  by  leave, 
upon  a question  of  jurisdiction  or  upon  any  question  of  law,  shall 
lie. 

The  section  of  the  Telephone  Act  applicable  is,  in  my  opinion,- 
sec.  24.  It  provides  that:— 

“By  agreement  with  the  owner  the  initiating  municipality* 
may,  with  the  approval  of  the  Board,  acquire  by  purchase  any 
existing  telephone  system  operated  in  the  municipality  or  any 
portion  thereof,  and  also  any  part  of  such  system  situate  in 
another  municipality  with  the  consent  of  the  council  of  such  other 
municipality,  and  failing  such  consent  with  the  approval  of  the 
Board.” 

Section  25  does  not,  in  my  opinion,  apply.  What  was  being 
done  by  the  parties  was  to  make  agreements  for  the  purchase  of 
parts  of  the  appellants’  system,  not  only  the  part  of  it  in  the  muni- 
cipality, the  corporation  of  which  was  contracting,  but  in  other 
municipalities,  and  there  is  nothing  to  shew  that  the  conditions 
to  which  sec.  25  applies  existed.  Section  87  requires  the  approval  of 
the  Board  to  the  sale  or  transfer  by  a company  of  its  system  or  a 
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controlling  interest  in  it  to  any  person  or  company,  and  that 
approval  has  not  been  obtained. 

It  is  clear,  therefore,  that  before  any  agreement  of  sale  or 
purchase  could  become  operative  the  approval  of  the  Board  was 
essential. 

Irl  exercising  the  power  conferred  by  secs.  24  and  87  the  Board 
does  not,  in  my  opinion,  act  judicially,  but  acts  as  the  delegate 
of  the  Legislature.  Apart  from  the  authority  conferred  by  the 
sections,  the  appellants  could  not  sell  and  the  respondents  could 
not  purchase  the  appellants’  system  or  part  of  it.  The  purchase 
would  have  the  .effect  of  transferring  the  appellants’  franchise, 
and  without  legislative  authority  that  they  could  not  do. 

The  purpose  of  the  legislation  was  to  avoid  the  expense  of  an 
application  to  the  Legislature  for  a special  Act  and  to  provide 
a simple  and  expeditious  means  of  obtaining  the  authority  which 
a special  Act  would  confer,  namely,  the  approval  of  the  Board 
of  what  it  is  proposed  to  do. 

If  this  be  the  purpose  of  the  legislation,  just  as  the  Legislature 
would  determine  what  its  action  should  be  as  a matter  of  public 
policy,  and  having  regard  to  its  effect  upon  any  one  who  would 
or  might  be  affected  by  the  transaction,  the  Board,  acting  as  the 
delegate  of  the  Legislature,  in  determining  whether  to  give  or  to 
withhold  its  approval,  would  have  to  consider  the  matters  which 
the  Legislature  itself  would  have  considered  if  application  had 
been  made  to  it  for  a special  Act;  and  I can  imagine  no  reason  for 
requiring  the  approval  of  the  Board  if  what  I have  said  I take  to 
be  its  functions  are  not  its  true  functions. 

There  are  to  be  found  on  the  statute-book  many  cases  in  which 
provision  is  made  that,  as  a condition  to  effective  action,  the 
assent  of  the  Lieutenant-Governor  in  Council  is  required,  and 
there  were  many  more  before  the  passing  of  the  Municipal  Act 
of  1913.  By  that  Act,  in  many,  if  not  all,  of  the  cases  where  under 
former  Municipal  Acts  the  assent  of  the  Lieutenant-Governor 
in  Council  was  required,  the  Board  was  substituted  for  the  Lieu- 
tenant-Governor in  Council,  and  it  is  a reasonable  inference  that 
it  was  intended  that  it  should  exercise  its  powers  as  the  Lieutenant- 
Governor  in  Council  would  have  exercised  his. 

In  later  years  the  Legislature  has  been  careful  to  safeguard 
the  public  interests  in  matters  of  railway,  telephone,  and  other 
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franchises,  and  it  is  impossible  for  me  to  conceive  that  it  was 
intended  that,  as  would  be  the  effect  of  adopting  the  appellants’ 
contention,  the  Board  is  powerless  to  do  more  than  when  an 
agreement  is  presented  for  approval  to  approve  of  it  or  at  the  most 
to  determine  only,  whether  the  agreement  was  a fair  one  to  the 
parties  affected  by  it. 

In  my  view,  the  cases  cited  by  the  appellants’  counsel  have  no 
application.  They  all  deal  with  powers  very  different  from  those 
which  are  conferred  upon  the  Board,  and  in  some  of  them  the 
decisions  proceeded  upon  the  ground  that  the  body  whose  action 
was  in  question  had  exceeded  the  powers  which  had  been  con- 
ferred upon  it. 

Regina  v.  Newcastle-on-Tyne  Corporation,  60  L.T.R.  963,  is  a 
typical  case  illustrating  this.  In  that  case  it  was  provided  by 
legislation  that  persons  who  intended  to  erect  new  buildings 
or  to  alter  or  enlarge  existing  ones  should  give  notice  in  writing  of 
their  intention,  and  leave  at  the  same  time  at  the  surveyor’s 
office  a drawing  of  the  front  elevation  and  other  information 
specified  in  the  Act,  and  that  the  corporation  should  approve  or 
disapprove  of  the  intended  new  building  within  28  days.  The 
plans  Were  disapproved  on  the  ground  that  a dwelling-house  of 
the  nature  and  character  intended  to  be  erected  would  be  unsuit- 
able to  the  locality,  although  the  plans  did  not  disclose  any  breach 
of  any  by-law  or  statute  relating  to  new  buildings.  What  was 
decided  was  that  (p.  966)  the  legislation  was  “framed  in  the 
interest  of  the  building  owner  for  the  purpose  of  limiting  the  time 
within  which  the  corporation  must  determine  whether  or  not  the 
plans,  drawings,  and  descriptions  shew  an  intended  building 
which,  when  erected  in  accordance  with  them,  will  not  infringe 
any  of  the  regulations  contained  in  the  Act  or  the  by-laws.” 

The  mere  statement  of  the  case  which  the  Court  dealt  with 
shews  that  there  is  no  similarity  in  the  scope  of  the  powers  con- 
ferred upon  the  corporation  and  those  conferred  on  the  Board. 

In  my  view,  the  discretion  of  the  Board  is  absolute,  subject 
only  to  review  by  the  Lieutenant-Governor  in  Council  under 
sec.  47  of  the  Ontario  Railway  and  Municipal  Board  Act. 

If  the  action  of  the  Board  were  open  to  review  by  this 
Court,  my  conclusion  would  be  that  it  has  not  been  shewn  that 
its  discretion  was  exercised  wrongly  or  upon  a misapprehension 
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of  the  facts,  or  that  the  grounds  upon  which  it  proceeded  were 
not  such  as  it  was  entitled  to  take  into  consideration  in  determining 
whether  to  give  or  to  withhold  the  approval  applied  for. 

There  remains  to  be  considered  the  question  as  to  the  failure 
to  afford  the  appellants  an  opportunity  to  be  heard  by  the  Board 
itself  before  a decision  was  reached. 

Under  the  provisions  of  sec.  9 of  the  Ontario  Railway  and 
Municipal  Board  Act,  the  Board  authorised  its  Chairman  to 
report  to  the  Board  upon  the  applications.  Acting  on  this 
authority,  the  Chairman  held  an  inquiry,  which  the  parties 
attended  and  at  which  they  were  heard  and  evidence  was  taken, 
and  he  reported  to  the  Board  what  had  been  done  and  the  con- 
clusion to  which  he  had  come.  The  Board,  after  the  reading  of 
the  report  and  some  explanations  by  the  Chairman,  came  to  the 
conclusion  that  approval  should  be  withheld.  It  does  not  appear 
that  any  application  to  be  heard  before  the  Board  was  made  by 
the  appellants,  nor  did  they  apply  to  the  Board  under  sec.  25 
of  the  Ontario  Railway  and  Municipal  Board  Act  to  review, 
rescind,  change,  alter,  or  vary  its  decision  or  order. 

I am  not  satisfied  that  the  Board  was  not  warranted  in  taking 
the  course  which  it  adopted. 

Section  9 provides  that  the  report  made  to  it  “may  be  adopted 
as  the  order  of  the  Board,  or  otherwise  dealt  with  as  to  the  Board 
seems  proper.” 

This  language  is,  I think,  wide  enough  to  warrant  the  Board, 
where  evidence  has  been  taken  and  the  parties  concerned  have 
been  fully  heard,  in  acting  upon  the  report  without  bringing 
the  parties  before  it  again.  The  concluding  words  of  the  section 
which  I have  quoted  appear  to  me  to  support  that  view,  and  to 
leave  it  to  the  judgment  of  the  Board  whether  to  act  upon  the 
report  or  to  have  the  question  in  dispute  discussed  before  the 
Board. 

No  useful  purpose  would  be  served  by  allowing  the  appeal 
on  this  ground;  it  would  mean  either  that  proceedings  must  be 
begun  de  novo  or  at  least  that  the  appelants  would  be  given  an 
opportunity  to  be  heard  by  the  Board  with  doubtless  a similar 
order  to  that  now  in  appeal  being  made.  In  view  of  this  and 
the  apparent  acquiescence  by  the  appellants  in  the  course  taken 
by  the  Board  and  their  failure  to  apply  under  sec.  25,  I would 
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disallow  the  objection  on  this  ground,  and  I would  dismiss  the 
appeal  with  costs. 

Since  the  foregoing  was  written,  the  report  of  a late  English 
case  has  come  to  hand,  Rex  v.  Inspector  of  Leman  Street  Police 
Station  (1920),  36  Times  L.R.  677.*  The  question  was  as  to  the 
necessity  of  the  Home  Secretary  holding  an  inquiry  before  making 
an  order  for  the  deportation  of  an  alien  on  the  ground  that  “he 
deems  it  to  be  conducive  to  the  public  good,”  and  that  in  exercising 
this  power,  which  was  conferred  by  art.  12  (1)  of  the  Aliens 
Order,  1919,  the  Home  Secretary  was  not  acting  as  a judicial 
tribunal  but  as  an  executive  officer.  In  delivering  the  judgment 
of  the  Court  the  Lord  Chief  Justice  said  (p.  678) : — 

“Looking  at  the  statute  and  the  order  and  the  evidence,  he 
had  no  doubt  that  it  was  not  for  them  to  pronounce  whether  a 
particular  order  was  conducive  to  the  public  good.  Parliament 
had  expressly  given  the  power  to  the  Secretary  of  State  as  an 
executive  officer  to  make  an  order  for  the  deportation  of  aliens, 
and  had  not  imposed  any  conditions.” 

This  case  is,  I think,  analogous  to  the  case  at  bar,  and  supports 
the  conclusion  to  which  I have  come. 

Maclaren,  J.A.: — I agree  with  the  Chief  Justice  in  the  dis- 
missal of  this  appeal.  In  addition  to  what  he  has  said,  I would 
call  attention  to  the  limited  nature  of  the  appeal.  When  appli- 
cation was  being  made  to  this  Court,  under  sec.  48  of  the  Railway 
and  Municipal  Board  Act,  for  leave  to  appeal,  the  appellants’ 
counsel  sought  to  introduce  questions  of  fact  and  evidence  as 
well  as  questions  of  law;  but  in  granting  leave  it  was  ordered  that 
“the  appeal  should  be  limited  to  questions  of  law  arising  on  the 
following  points:  (1)  that  the  application  was  not  heard  or  deter- 
mined by  the  Board  in  accordance  with  the  requirements  of  the 
Ontario  Railway  and  Municipal  Board  Act;  (2)  that  there  was 
error  of  law  in  this,  that,  on  the  facts  and  evidence  before  it,  the 
Board  should  not  have  withheld  its  approval  of  the  agreement 
of  sale.” 

Directions  were  given  to  the  appellants’  counsel  to  put  in 
those  portions  of  the  report  of  proceedings  and  evidence  on  which 
he  relied  to  establish  the  charges  of  the  exclusion  of  material 
*Since  reported  in  the  Law  Reports'  [1920]  3 K.B.  72. 
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evidence  as  to  value  and  the  want  of  jurisdiction.  In  compliance 
with  this,  the  appellants  put  in  what  purported  to  be  an  extract 
from  the  report  of  the  proceedings  and  evidence  as  taken  down 
by  the  stenographer.  After  the  formal  heading,  the  following 
appears : — 

“13th  February,  1920, 

“Alex.  McLeish,  sworn: 

“To  Mr.  Wegenast: 

“Q.  You  are  not  making  an  offer  to  sell  the  poles  at  that  rate? 
A.  No,  but  I can  put  in  evidence  in  the  box  right  here  to-day  at 
that  price;  a deal  was  closed  to-day  at  that  price. 

“The  Chairman:  We  are  not  going  into  the  values.  Of 
course,  if  there  is  any  modus  by  which  a settlement  can  be  reached, 
the  Board  is  quite  willing,  but  it  must  be  open  and  above  board, 
and  of  course  with  the  consent  of  all  parties  who  would  be  com- 
mitted to  it,  and  I don’t  see  how  we  can  get  the  consent  of  all 
these  petitioners.” 

The  foregoing  is  the  whole  of  the  evidence  which  the  appellants 
put  in,  in  support  of  their  complaint  as  to  the  exclusion  of  material 
evidence  as  to  value.  No  other  part  of  the  report  of  the  proceed- 
ings was  put  in. 

It  is  difficult  to  imagine  of  what  value  the  admission  of  evi- 
dence as  to  the  sale  of  a lot  of  new  telephone  poles  on  the  13th  Feb- 
ruary, 1920,  would  have  upon  the  value  of  the  poles  of  10  to  12  years 
of  age  included  in  the  two  sales  in  question  here.  It  appears 
from  the  report  of  the  Chairman,  which  was  adopted  by  the 
Board?  that  he  did  not  consider  that  the  transaction  was  to  be 
looked  at  in  the  light  of  the  possible  value  of  any  of  the  minor 
elements  or  materials  of  the  plant,  taken  separately;  but  rather 
as  to  the  whole  undertaking  as  a going  concern,  and  he  came 
to  the  conclusion  that  the  undertaking  was  altogether  too  heavy 
a burden  for  the  two  municipalities,  and  in  this  the  Board  agreed 
with  him. 

When  the  counsel  for  the  appellants  was  making  his  application 
to  this  Court  for  leave  to  appeal  and  making  complaint  as  to  his 
not  having  had  a full  opportunity  of  presenting  his  case,  he  was 
answered  by  the  opposing  counsel  that  the  respondents  had 
not  called  a single  witness,  and  that  the  Chairman  had  offered 
to  adjourn  to  a future  day  in  Toronto,  or  that  he  might  if  he 
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preferred  put  in  a written  argument,  and  in  his  reply  he  did  not 
controvert  this  statement. 

In  my  opinion,  the  Chairman  and  the  Board  acted  throughout 
in  accordance  with  the  requirments  of  the  statute. 

Magee,  J.  A. : — I agree  that  in  the  circumstances  the  discretion 
exercised  by  the  Ontario  Railway  and  Municipal  Board  in  with- 
holding approval  of  the  sale  should  not  be  interfered  with.  I 
am  not  without  doubt  as  to  the  propriety  of  the  Board  acting  without 
again  hearing  the  parties  in  adopting  the  report  and  conclusions 
of  the  Chairman  after  he  alone  had  heard  the  parties  and  their 
evidence. 
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Ferguson,  J.A.  (dissenting): — The  appellants  complain  that 
the  Railway  and  Municipal  Board  did  not  hear  and  determine 
the  applications  on  which  the  order  appealed  from  was  made,  in 
that  only  the  Chairman  of  the  Board  heard  the  parties,  and  in 
that  he  refused  to  hear  evidence  of  value,  notwithstanding  which 
refusal  he  reported  to  the  Board,  and  the  Board  acted  on  his 
report,  that  the  contracts  for  which  the  Board’s  approval  was 
asked  were  improvident  contracts,  in  that  the  price  to  be  paid 
for  the  appellants’  telephone  system  was  too  high. 

The  material  before  us  supports  the  appellants’  statement 
and  complaints;  and,  as  I view  it,  the  question  is,  should  the  Board, 
on  an  application  for  its  approval  of  a contract  for  the  purchase 
and  sale  of  a telephone  system  (Ontario  Telephone  Act,  8 Geo. 
V.  ch.  31,  secs.  24  and  87),  hear  the  parties  and  consider  such 
relevant  evidence  in  argument  as  the  parties  submit,  or  has  the 
Board  full  power  to  act  according  to  its  own  wisdom  without 
hearing,  considering,  or  weighing  such  arguments  and  evidence 
as  would  appear  to  be  relevant  to  the  issue  to  be  determined? 

If  the  Board,  in  exercising  the  powers  conferred  by  secs.  24 
and  87  of  the  Telephone  Act,  does  not  act  as  a judicial  tribunal 
or  in  a judicial  capacity,  but  as  executive  officers  of  the  Govern- 
ment, the  statute  may  have  conferred  upon  the  Board  power  and 
authority  to  act  according  to  its  own  wisdom  and  information 
without  regard  to  the  representations,  evidence,  and  arguments 
of  the  parties:  Rex  v.  Inspector  of  Leman  Street  Police  Station, 
36  Times  L.R.  677.  If,  on  the  other  hand,  the  Board,  in  exercising 
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the  powers  conferred  upon  it  by  these  sections,  is  acting  in  a judicial 
or  quasi-judicial  capacity,  and  in  determining  the  question  for 
its  consideration  is  exercising  a judicial  discretion,  then  I think 
the  reasoning  of  the  judgment  in  the  Leman  case  (supra)  supports 
the  view  that  the  Board  ought  to  hear  the  parties,  and  act  on 
evidence,  and  should  not  reject  or  refuse  to  hear  or  consider 
relevant  evidence  and  argument. 

The  Board  did  not  purport  to  act  without  hearing  the  parties; 
but,  on  the  argument  of  this  appeal,  it  was  sought  to  support 
the  Chairman’s  refusal  to  hear  the  relevant  evidence  as  to  value 
and  the  failure  of  the  Board,  rather  than  the  Chairman  thereof, 
to  hear  the  parties,  on  the  ground  that  no  hearing  was  necessary. 

I have  had  the  advantage  of  perusing  and  considering  the 
opinion  of  my  Lord  the  Chief  Justice;  but,  with  respect,  I am 
unable  to  adopt  the  view  that  the  Legislature  intended  to  confer 
or  has  by  express  enactment  conferred  upon  the  Ontario  Railway 
and  Municipal  Board  the  absolute,  autocratic  legislative  powers, 
possessed  by  the  Legislature,  of  limiting  or  destroying  the  rights 
of  a person  or  corporation  to  contract  freely,  without  evidence, 
without  hearing  the  parties,  and  without  regard  to  the  equities 
and  rights  of  the  matter.  It  may  well  be  that  the  Legislature 
intended  that  the  approval  of  the  Board  should  be  substituted 
for  the  approval  of  the  Crown,  acting  through  the  Legislature,  or 
acting  by  and  on  the  advice  of  the  Executive  Council  or  by  and 
on  the  advice  of  executive  officers  of  the  Government;  but  it  does 
not  follow  that  it  was  intended  that  the  Board  could  act  without 
hearing  the  parties,  as  the  Crown  and  Legislature  might  have 
done,  and  a careful  perusal  of  the  Ontario  Railway  and  Municipal 
Board  Act,  R.S.O.  1914,  ch.  186,  and  particularly  the  sections 
of  the  Act  providing  for  hearings,  notice  to  parties,  inquiry, 
taking  of  evidence,  and  appeal,  has  led  me  to  the  conclusion  that 
the  Legislature  intended  and'  enacted  that  before  acting  the 
Board  shall  inquire  and  give  every  party  whose  rights  are  being 
dealt  with,  an  opportunity  of  being  heard. 

To  my  mind,  Lord  Loreburn  in  Board  of  Education  v.  Rice , 
[1911]  A.C.  179,  at  p.  182,  fairly  and  accurately  enunciated  the 
principles  which  should  govern  this  Board  in  the  performance  of 
its  duties  and  in  the  exercise  of  its  powers,  when  acting  under 
or  pursuant  to  secs.  24  and  87  of  the  Telephone  Act.  Lord 
Loreburn  says: — 
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“Comparatively  recent  statutes  have  extended,  if  they  have 
not  originated,  the  practice  of  imposing  upon  departments  or 
officers  of  State  the  duty  of  deciding  or  determining  questions  of 
various  kinds.  In  the  present  instance,  as  in  many  others,  what 
comes  for  determination  is  sometimes  a matter  to  be  settled  by 
discretion,  involving  no  law.  It  will,  I suppose,  usually  be  of 
an  administrative  kind;  but  sometimes  it  will  involve  matter  of 
law  as  well  as  matter  of  fact,  or  even  depend  upon  matter  of 
law  alone.  In  such  cases  the  Board  of  Education  will  have  to 
ascertain  the  law  and  also  to  ascertain  the  facts.  I need  not 
add  that  in  doing  either  they  "must  act  in  good  faith  and  fairly 
listen  to  both  sides,  for  that  is  a duty  lying  upon  every  one  who 
decides  anything.  But  I do  not  think  they  are  bound  to  treat 
such  a question  as  though  it  were  a trial.  They  have  no  power 
to  administer  an  oath,  and  need  not  examine  witnesses.  They 
can  obtain  information  in  any  way  they  think  best,  always  giving 
a fair  opportunity  to  those  who  are  parties  in  the  controversy 
for  correcting  or  contradicting  any  relevant  statement  prejudicial 
to  their  view.” 

It  may  be  that  the  Board  was  in  possession  of  facts  and  infor- 
mation which  enabled  it  to  conclude  that  the  price  which  the 
respondent  municipalities  proposed  to  pay  for  the  telephone 
systems  of  the  appellant  company  was  too  high;  but  that  does  not, 
it  seems  to  me,  justify  the  Board  in  its  refusal  to  admit  the  appel- 
lants’ evidence  and  argument,  or  justify  the  Board  acting  on 
evidence  or  information  which  it  did  not  disclose  to  the  appellants, 
and  which  evidence  and  information  they  were  not  afforded  a 
fair  opportunity  to  correct  or  contradict. 

For  these  reasons,  I am  of  opinion  that  the  Board,  in  consider- 
ing and  acting  on  evidence  not  disclosed  and  in  refusing  to  hear 
and  consider  the  appellants’  relevant  evidence  and  argument, 
acted  erroneously  and  on  a mistaken  assumption  of  jurisdiction, 
and,  by  thus  acting  on  a wrong  construction  of  the  Act,  have 
not  exercised  the  real  discretion  given  to  them  by  the  Act:  and 
that  the  appeal  should  be  allowed  and  the  matter  referred  back 
to  the  Board  for  reconsideration  in  the  light  of  such  further 
relevant  evidence  as  the  appellants  shall  see  fit  to  submit,  and  for 
determination  after  the  appellants  have  had  a fair  opportunity 
of  hearing,  considering,  correcting,  and  contradicting  such  infor- 


App.  Div. 
1920 

Re 

Consoli- 

dated 

Telephone 

Co. 

Limited 

and 

Townships 

of 

Caledon 

AND 

Erin. 

Ferguson,  J.A. 


160 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1920 

Re 

Consoli- 

dated 

Telephone 

Co. 

Limited 

AND 

Townships 

of 

Caledon 

and 

Erin. 

Ferguson,  J.A. 


mation  as  the  Board  possesses  and  proposes  to  consider  and 
act  upon,  but  which  may  not  have  been  given  by  the  parties 
to  the  controversy,  or  disclosed  to  them.  It  may  be  that  the 
approval  of  the  Board  is  not  necessary  to  the  validity  of  the 
contract  for  which  its  approval  was  sought.  The  parties  appear 
to  have  assumed  that  such  approval  was  necessary,  and  I have 
dealt  with  the  matter  on  that  assumption,  but  I must  not  be 
taken  to  have  reached  any  conclusion  on  the  question,  which, 
no  doubt,  will  be  considered  in  the  litigation  now  pending  in  which 
the  respondent  municipalities  are  endeavouring  to  recover  from 
the  appellant  company  the  purchase-moneys  paid  under  and 
pursuant  to  the  contracts  for  which  approval  was  sought  and 
refused. 


Appeal  dismissed  (Ferguson,  J.A.,  dissenting). 


1920 


[IN  CHAMBERS.] 


Rex  v.  De  Angelis. 

Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  40. — 
Selling  Intoxicating  Liquor  without  License — Evidence  of  Person  who  Swore 
he  Bought  Liquor  from  Defendant — Credibility — Bad  Character  of  Witness 
— Want  of  Corroboration — Question  for  Magistrate  — Sec.  102a.  of  Act 
(8  Geo.  V.  ch.  40,  sec.  19)— “ Improperly  Admitted ” — Sentence — Motion  to 
Reduce — Heavy  Sentence  for  First  Offence — Undue  Severity — Magistrate’s 
Statement  of  Belief  that  Defendant  Guilty  of  Perjury — Failure  to  Shew  that 
Sentence  Made  Heavier  on  that  Account. 

The  testimony  of  a witness  cannot  be  said  to  be  inadmissible  merely  because 
of  something  which  may  affect  its  credibility. 

The  expression  “improperly  admitted”  in  sec.  102a.  of  the  Ontario  Tepiperance 
Act,  as  enacted  by  the  Ontario  Temperance  Amendment  Act,  1918,  8 Geo.  V. 
ch.  40,  sec.  19,  refers  to  statements  which  under  the  rules  of  evidence  ought 
not  to  be  admitted  as  evidence. 

The  conviction  of  the  defendant,  by  a magistrate,  for  selling  intoxicating 
liquor  without  having  a license  to  sell,  contrary  to  the  provisions  of  sec.  40 
of  the  Ontario  Temperance  Act,  was  based  upon  the  testimony  of  S.,  who 
swore  that  he  had  bought  a bottle  of  whisky  from  the  defendant.  It  was 
urged  that  the  evidence  of  S.  should  not  have  been  admitted  without  cor- 
roboration, because  he  had  “a  previous  police  court  record  and  is  at  the 
present  time  awaiting  his  trial  on  the  charge  of  stealing  an  automobile:” — 

Held,  the  evidence  of  S.  not  being  inadmissible,  that  the  Court  had  no  power, 
on  a motion  to  quash  the  conviction,  to  review  the  magistrate’s  decision. 

The  defendant  was  sentenced  by  the  magistrate  (the  conviction  being  for  a 
first  offence)  to  pay  a fine  of  $1,200,  or  in  default  to  suffer  three  months’ 
imprisonment,  and  to  suffer  an  additional  three  months’  imprisonment: — 

Held,  that  the  sentence  should  not  be  reduced  upon  the  ground  that  it  was 
unduly  severe — it  would  not  be  proper  to  interfere  upon  that  ground  with 
the  decision  of  the  magistrate,  who  saw  and  heard  the  defendant  and  the 
witnesses. 
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The  magistrate  stated  that  he  believed  thatfthe  defendant  had  perjured 
himself  in  testifying  on  his  own  behalf  in  answer  to  the  charge;  and  the 
solicitor  for  the  defendant  swore  that  he  believed  that  it  was  because  of 
that  chiefly  that  the  magistrate  imposed  the  heavy  sentence : — 

Held,  not  a sufficient  ground  for  reducing  the  sentence. 

Rex  v.  Harris  (1917),  41  O.L.R.  366,  distinguished. 

Motion  to  quash  the  conviction  of  the  defendant,  by  a police 
magistrate,  for  selling  intoxicating  liquor  without  having  a license 
to  sell,  contrary  to  the  provisions  of  the  Ontario  Temperance  Act, 
6 Geo.  V.  ch.  50,  sec.  40. 

August  11.  The  motion  was  heard  by  Orde,  J.,  in  Chambers. 

J . L.  Shear d,  for  the  defendant. 

F.  P.  Brennan , for  the  magistrate. 


August  12.  Orde,  J.: — This  conviction  was  attacked  upon 
one  ground,  namely,  that  the  police  magistrate  had  improperly 
admitted  the  evidence  of  one  Michael  Sheehan,  and  that  under 
sec.  102a.*  of  the  Ontario  Temperance  Act,  the  conviction  ought 
to  be  quashed  for  that  reason. 

Sheehan  swore  that  he  had  purchased  a bottle  of  whisky  from 
the  accused,  who  went  next  door  to  get  it  for  him.  His  evidence 
is  to  some  extent  corroborated  by  that  of  the  constable  who 
searched  Sheehan  before  he  went  in  to  the  place  of  the  accused, 
and  who  saw  him  come  out  afterwards  with  the  bottle.  Sheehan’s 
story  is  denied  by  the  accused.  The  evidence  of  guilt  is  very 
meagre,  and  if,  as  is  conceivable,  Sheehan  is  lying  and  not  the 
accused,  then  the  conviction  of  the  accused  and  the  heavy  sentence 
imposed  are  manifestly  grossly  unjust.  But,  if  the  evidence 
of  Sheehan  is  admissible,  then,  on  the  authorities,  I have  no  power 
to  review  the  magistrate’s  decision.  There  is  clear  evidence, 
that  of  Sheehan,  upon  which  to  convict,  and  the  magistrate 
believed  his  evidence  rather  than  that  of  the  accused. 

*This  section  was  added  to  the  original  Act  by  the  Ontario  Temperance 
Amendment  Act,  1918,  8 Geo.  V.  ch.  40,  sec.  19,  and  is  as  follows: — 

102a.  If  it  appears  to  the  Court  or  Judge  that  the  magistrate  before  whom 
any  complaint  or  other  proceeding  under  this  Act  was  heard  or  taken  refused 
to  receive  evidence  which  might  have  been  material,  the  Court  or  Judge  may 
remit  the  same  to  the  magistrate  with  directions  to  rehear  the  case,  and  with 
such  other  directions  as  the  Court  or  Judge  may  think  proper,  and  the  magis- 
trate shall  rehear  the  complaint  accordingly,  but  no  conviction  shall  be 
quashed  or  set  aside  on  the  ground  that  some  evidence  was  improperly  admitted 
or  rejected,  or  some  irregularity  occurred  at  the  hearing,  unless,  in  the  opinion 
of  the  Court  or  Judge,  some  substantial  wrong  was  thereby  occasioned. 
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But  it  is  urged  that — as  stated  in  the  affidavit  of  the  wife  of  the 
accused — Michael  Sheehan  “has  a previous  police  court  record 
and  is  at  the  present  time  awaiting  his  trial  on  the  charge  of  stealing 
an  automobile,”  and  that  therefore  he  was  not  a witness  whose 
evidence  should  have  been  admitted  without  corroboration. 
This  objection  was  one  which  might  properly  have  been  urged 
before  the  magistrate;  and,  had  he  rejected  evidence  to  that 
effect,  sec.  102a.  might  apply;  but  I know  of  no  principle  that 
makes  the  evidence  of  a man  inadmissible  merely  because  of  some- 
thing which  may  affect  its  credibility.  The  expression  “improp- 
erly admitted”  in  sec.  102a.  refers  to  statements  which  under  the 
rules  of  evidence  ought  not  to  be  admitted  as  evidence.  For 
example,  if  a witness  were  to  swear  that  some  other  person  had 
told  him  that  he  had  bought  liquor  from  the  accused,  and  that 
were  the  only  evidence  of  guilt,  it  would  clearly  be  evidence 
“improperly  admitted”  by  the  magistrate.  There  was  in  this 
case  no  improper  admission  of  evidence  in  this  sense. 

It  was  also  stated  by  counsel  for  the  accused  that  the  police 
court  trial  had  proceeded  without  giving  the  accused  a fair  oppor- 
tunity of  producing  his  witnesses,  but  there  is  nothing  in  the 
material  filed  to  warrant  any  such  statement. 

I must,  therefore,  dismiss  the  motion  to  quash  with  costs. 

I am  also  asked  to  reduce  the  sentence.  The  sentence  is  a 
severe  one,  namely,  a fine  of  $1,200,  or  in  default  three  months’ 
imprisonment,  and  an  additional  three  months’  imprisonment. 
It  was  stated  on  the  argument  that  the  accused  did  not  pay  the 
fine,  so  that  he  is  now  undergoing  a*  sentence  of  six  months’ 
imprisonment.  The  grounds  put  forward  for  reducing  the  sentence 
are  that  it  is  unnecessarily  severe,  in  view  of  the  fact  that  the 
accused  had  not  been  before  convicted,  and  that  but  one  bottle 
of  liquor  was  sold  and  no  other  liquor  was  found  on  his  own 
premises.  As  to  this  the  evidence  which  the  magistrate  chose  to 
believe  indicated  that  the  supply  of  liquor  was  kept  next  door, 
and  that  it  was  from  there  that  the  accused  procured  it.  So  far 
as  this  ground  is  concerned,  I would  not  think  it  proper  to  interfere 
with  the  sentence  imposed  by  the  magistrate.  He  saw  the  accused 
and  the  witnesses  and  had  a better  means  of  deciding  what  was  a 
proper  sentence  than  I have. 
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The  other  ground  is  that  the  magistrate  stated  that  he  believed 
the  accused  had  perjured  himself,  and  the  solicitor  for  the  accused 
swears  that  he  believes  that  it  was  because  of  that  chiefly  that  the 
magistrate  imposed  the  heavy  sentence.  Now  either  Sheehan  or 
the  accused  committed  perjury.  If  the  magistrate  believes 
Sheehan,  then  he  must  have  concluded  that  the  accused  was  lying. 
He  had  a right  to  say  so  if  he  thought  fit.  Had  he  stated  expressly 
that  because  of  the  perjury  he  was  adding  something  to  the  sentence 
which  he  would  otherwise  have  imposed,  there  might  be  ground 
for  concluding,  on  the  authority  of  Rex  v.  Harris  (1917),  41  O.L.R. 
366,  40  D.L.R.  684,  cited  by  counsel  for  the  accused,  that  the 
accused  was  undergoing  au  additional  sentence  for  a crime  of 
which  he  had  not  been  formally  adjudged  guilty.  But  the  mere 
belief  of  the  solicitor  for  the  accused  that  that  was  the  reason  for 
the  heavy  sentence  is  not  a sufficient  ground,  in  my  opinion,  for 
interfering  with  the  sentence  imposed  by  the  magistrate,  and  I 
accordingly  decline  to  accede  to  the  suggestion. 


[IN  CHAMBERS.] 

Rex  v.  Thompson. 

Criminal  Law — Keeping  Disorderly  House  or  Place  for  Prostitution — Motor * 
car — “Place” — Criminal  Code,  secs.  225,  228 — Inducement  to  Persons  to 
Visit  or  Frequent  Place — Element  in  Offence — Evidence — Motion  to  Quash 
Conviction. 

A motor-car  may  be  a “place”  within  the  meaning  of  the  words  “a  house, 
room,  set  of  rooms  or  place  of  any  kind  kept  for  purposes  of  prostitution,” 
in  sec.  225  of  the  Criminal  Code,  defining  “common  bawdy-house.” 

Powell  v.  Kempton  Park  Racecourse  Co.,  [1899]  A.C.  143,  Brown  v.  Patch, 
[1899]  1 Q.B.  892,  and  Saunders  v.  The  King  (1906-7),  12  O.L.R.  615, 
38  Can.  S.C.R.  382  (betting  cases),  applied  and  followed. 

It  is  not  an  essential  feature  of  a bawdy-house  that  it  shall  hold  out  an  induce- 
ment to  persons  to  visit  or  frequent  it. 

The  defendant  was  convicted  by  a police  magistrate  of  the  offence  of  keeping 
a disorderly  house  or  place  for  prostitution,  contrary  to  sec.  228  of  the 
Code,  upon  evidence  that  he,  being  the  driver  of  a taxicab,  drove  two 
prostitutes  and  two  men  in  it  to  a side-street,  where  the  car  was  stopped, 
and,  with  the  knowledge  of  the  defendant,  sexual  intercourse  took  place 
in  the  car. 

A motion  to  quash  the  conviction  was  dismissed. 

Motion  to  quash  the  conviction  of  the  defendant,  by  the 
Police  Magistrate  for  the  City  of  Sault  Ste.  Marie,  for  keeping  a 
disorderly  house  or  place  for  prostitution. 
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June  30.  The  motion  was  heard  by  Orde,  J.,  in  Chambers. 
Murray  (. Blackstock  (Sc  Co.),  for  the  defendant. 

Edward  Bayly,  K.C.,  for  the  magistrate. 

August  12.  Orde,  J.: — The  prisoner  was  convicted  by  the 
Police  Magistrate  for  Sault  Ste.  Marie  “for  that  he  ...  at 
the  City  of  Sault  Ste.  Marie  ...  on  the  10th  June,  1920, 
unlawfully  was  the  keeper  of  a disorderly  house  or  place  for 
prostitution  under  section  228  of  the  Criminal  Code/’  and  was 
sentenced  to  imprisonment  for  three  months. 

The  prisoner  was  the  driver  of  a taxicab,  and  on  the  evening 
of  the  10th  June,  1920,  he  had  with  Wn  in  his  motor-car  two 
women,  who  from  the  evidence  of  one  of  them  were  prostitutes, 
to  the  knowledge  of  the  prisoner.  The  party  was  joined  by  two 
men,  and  the  car  was  then  driven  to  a side  street  and  stopped. 
Then,  while  the  car  was  stopped,  the  two  women  in  turn  had  sexual 
intercourse,  each  with  one  of  the  men,  in  the  back  of  the  car.  For 
this  purpose  the  women  had  to  change  places  with  each  other  by 
climbing  over  in  turn  from  the  front  seat.  The  women  were  paid 
by  the  men,  who  also  paid  the  prisoner  for  the  use  of  the  car. 
The  men  were  let  out  of  the  car  at  one  point  and  the  women 
afterwards  at  another.  The  prisoner  swore  that  he  did  not  know 
what  was  going  on  in  the  car,  though  he  admits  that  the  girls 
changed  places  from  the  front  seat  to  the  back.  The  woman  who 
gave  evidence  says  that  she  had  known  the  prisoner  for  about  two 
years  and  that  she  had  been  in  his  car  several  times  for  immoral 
purposes.  This  statement  was  not  denied  by  the  prisoner.  The 
woman  also  swore  that  he  must  have  known  everything  that  took 
place  in  the  car. 

The  contention  on  behalf  of  the  prisoner  that  there  was  no 
evidence  to  shew  knowledge  of  what  was  going  on  in  the  car  such 
as  would  justify  a conviction,  may  be  dismissed  in  a few  words. 
The  woman's  evidence  is  quite  sufficient.  Unless  the  prisoner 
were  both  blind  and  deaf,  he  must  have  known  what  was  happening 
in  the  back  of  the  car.  In  fact  the  only  reasonable  conclusion 
from  the  evidence  is  that  he  took  the  women  and  the  men  into  the 
car,  and  drove  them  to  the  place  where  he  stopped  the  car,  for  the 
purpose  of  prostitution  and  no  other. 
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The  substantial  objection  raised  by  the  prisoner  is  that  the 
motor-car  was  not  a “ disorderly  house/’  or  “common  bawdy- 
house/’  within  the  meaning  of  secs.  225  and  228  of  the  Criminal 
Code.  Section  228  provides  that  “Every  one  is  guilty  of  an 
indictable  offence  . . . who  keeps  any  disorderly  house,  that 

is  to  say,  any  common  bawdy-house  ...  as  hereinbefore 
defined.”  Section  225  defines  a common  bawdy-house  as  “a 
house,  room,  set  of  rooms  or  place  of  any  kind  kept  for  purposes 
of  prostitution,  or  for  the  practice  of  acts  of  indecency,  or  occupied 
or  resorted  to  by  one  or  more  persons  for  such  purposes”  (see 
(1917)  7 & 8 Geo.  V.  ch.  14,  sec.  3). 

If  the  acts  of  prostitution  had  taken  place  in  a “house”  or 
“room”  or  “set  of  rooms”  under  the  control  of  the  prisoner,  there 
could  be  no  question  as  to  his  guilt.  All  the  elements  of  the  offence 
would  then  be  present.  But  it  is  argued  that  a motor-car  cannot 
be  regarded  as  a “place”  within  the  meaning  of  the  definition 
contained  in  sec.  225. 

There  is  no  definition  of  the  word  “place,”  as  used  in  sec.  225, 
such  as  has  been  added  to  the  gaming-house  and  betting-house 
sections  (226  and  227) ; but  the  decisions  upon  the  meaning  of  the 
word  “place”  under  these  sections  prior  to  the  amendments  of 
1910  afford  some  guidance  to  the  meaning  of  the  word  in  sec.  225. 
It  was  contended  that  in  order  to  come  within  the  section  the 
“place”  must  have  some  fixed  character  as  regards  its  immediate 
surroundings.  It  was  conceded  that  a state-room  on  a vessel  or 
the  drawing-room  in  a sleeping-car  might  come  within  the 
definition,  though  these  are  not  quite  fair  examples  because  the 
state-room  or  drawing-room  in  such  cases  might  be  classed  as  a 
“room.” 

In  Powell  v.  Kempton  Park  Racecourse  Co.,  [1899]  A.C.  143, 
Lord  James  of  Hereford,  at  p.  194,  says:  “Speaking  in  general 
terms,  whilst  the  place  mentioned  in  the  Act  must  be  to  some  extent 
ejusdem  generis  with  house,  room,  or  office,  I do  not  think  that  it 
need  possess  the  same  characteristics;  for  instance,  it  need  not  be 
covered  in  or  roofed.  It  may  be,  to  some  extent,  an  open  space.” 
He  then  points  out  that  there  must  be  certain  conditions  in  order 
to  bring  the  space  within  the  word  “place,”  and  that,  while  the 
whole  of  some  large  area  such  as  Salisbury  Plain  or  Epsom  Downs 
might  not  be  a betting-place  merely  because  betting  was  carried 
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on  there,  yet  directly  a definite  localisation  of  the  business  of 
betting  takes  place,  “be  it  under  a tent  or  even  movable  umbrella,” 
the  space  may  become  a “place’’  within  the  meaning  of  the  Act. 

In  Rex  v.  Saunders  (1906),  12  O.L.R.  615,  the  Court  of  Appeal 
. held  that  a wooden  box  or  booth,  moved  about  on  castors  and  used 
by  book-makers  for  making  bets,  was  an  “office”  or  “place”  under 
sec.  197  (now,  as  amended,  sec.  227)  of  the  Code.  This  case  was 
affirmed  by  the  Supreme  Court  of  Canada : Saunders  v.  The  King 
(1907),  38  Can.  S.C.R.  382. 

It  is  pointed  out  by  Moss,  C.J.O.,  in  the  Saunders  case  (12 
O.L.R.  at  p.  619),  that  “the  Courts  have  declined  to  define  a 
place  in  general  terms — but  they  recognise  the  principle  that  a 
‘ place’  must  be  in  some  sense  fixed  and  ascertained.”  But  that 
it  need  not  be  fixed  to  the  earth’s  surface,  and  may  be  moved 
from  one  spot  to  another,  is  settled  by  the  decision  in  that  case. 

In  Brown  v.  Patch,  [1899]  1 Q.B.  892,  a betting  case,  Channell, 
J.,  gives  the  clue  to  the  principle  at  p.  899,  where  he  says:  “The 
important  question  is  not  so  much,  what  is  a place?  but  what  is 
the  character  of  the  user  of  it?  and  although  the  words  used  are 
‘ house,  office,  room,  or  other  place,’  and  it  is  clear  that,  according 
to  the  ordinary  rule,  ‘place’  must  be  something  ejusdem  generis 
with  ‘house,  office,  room,’  yet  the  analogy  is  with  respect  to  the 
way  in  wnich  the  place  is  used  rather  than  with  respect  to  the 
way  in  which  it  is  constructed;”  and  then,  in  applying  this  principle 
to  the  facts  in  that  case,  points  out  that  the  accused  was  localising 
his  business  at  the  spot  in  question. 

Applying  this  principle  to  the  present  case,  there  is  little 
difficulty  in  coming  to  the  conclusion  that  a motor-car,  if  used  by 
its  owner  or  the  person  in  control  of  it  for  the  purposes  of  prosti- 
tution, is  a “place”  used  for  that  purpose,  and  is  consequently  a 
“bawdy-house”  within  the  meaning  of  sec.  225.  A motor-car  has 
in  many  respects  the  characteristics  of  a room,  it  has  a floor  and 
walls  or  sides,  it  has  doors,  and  it  frequently  has  a roof.  If  a motor- 
car were  permanently  affixed  to  the  soil,  and  then  used  for  the 
purposes  of  prostitution,  it  could  hardly  be  argued  that  it  was  not 
a “place”  within  the  meaning  of  the  section.  Even  if  the  words 
“place  of  any  kind”  are  to  be  construed  ejusdem  generis  with  the 
words  “house,  room  or  set  of  rooms”  (and  as  to  this  I come  to  no 
definite  conclusion),  a motor-car  so  fixed  would  clearly  be  within 
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the  definition.  The  fact  that  the  car  is  moved  from  spot  to  spot 
makes  no  difference,  in  my  opinion.  The  prisoner  was  allowing  his 
car  to  be  used  by  prostitutes  for  the  purposes  of  prostitution. 
There  was  a localisation  of  the  acts  within  the  confines  of  the  car, 
and,  in  my  opinion,  it  then  became  the  “ place  ” where  the  acts  of 
prostitution  took  place.  The  analogy  between  this  case  and  the 
case  of  the  movable  booth  in  the  Saunders  case  is  complete. 

It  was  argued  that,  even  admitting  that  the  motor-car  might 
otherwise  come  within  the  meaning  of  the  word  “place,”  it  was  one 
of  the  essential  features  of  a “bawdy-house”  that  it  held  out  an 
inducement  to  persons  to  visit  or  frequent  it;  and  that,  while  any 
place  such  as  a tent,  or  a cave,  or  an  enclosed  yard,  might  for  that 
reason  well  be  a place,  or  even  in  the  case  of  a room  on  a steamship 
or  in  a sleeping-car  there  would  be  a possibility  of  inducement  to 
other  passengers  in  the  vessel  or  on  the  train,  there  could  be  no 
such  characteristic  in  the  case  of  a motor-car.  No  British  or 
Canadian  authority  was  cited  in  support  of  that  principle.  An 
American  case,  King  v.  People  of  State  of  New  York  (1881),  83 
N.Y.  587,  was  given  as  an  authority,  but  I find  nothing  there  to 
warrant  any  such  principle,  and,  so  far  as  I know,  none  such  exists. 
If  there  were  any  such  principle,  I see  no  reason  why  a motor-car, 
if  it  were  known  that  it  were  available  for  the  purposes  of  prostitu- 
tion, might  not  come  within  it  quite  as  fully  as  a house  or  room. 

Some  objection  was  taken  by  the  Crown  to  the  regularity  of  the 
procedure  by  which  the  motion  to  quash  had  been  brought  on; 
but,  after  some  discussion,  Mr.  Bayly  waived  his  objection  in  order 
that  the  motion  might  be  discussed  upon  its  merits.  The  fact  that 
it  was  so  dealt  with  is  not  to  be  considered  in  any  way  as  a ruling 
that  the  procedure  was  regular. 

For  the  reasons  given,  I am  of  the  opinion  that  the  conviction 
was  right,  and  the  motion  is,  therefore,  dismissed  with  costs. 
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Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Title  of  Vendor — Assign- 
ment to  Vendor  of  Interest  of  Owner  of  Equity  of  Redemption  under  Previous 
Unregistered  Agreement  for  Sale  to  Another — Land  not  Described  in  Assign- 
ment— Quit-claim  by  First  Vendee — Affidavit  Made  for  Purpose  of  Regis- 
tration— Registry  Act , sec.  34 — Identification  of  Land — Doubtful  Title. 

J.  entered  into  an  agreement  under  seal  to  sell  land  (which  was  subject  to  a 
mortgage)  to  H.,  the  land  being  sufficiently  described  for  registration 
purposes  in  the  agreement.  J.  then  executed,  under  seal,  an  assignment  to 
his  son  G.  of  all  the  benefit  of  the  agreement  with  H.,  and  died  a few  weeks 
later.  H.  executed  a quit-claim  deed  in  favour  of  G.;  and  G.,  having  agreed 
to  sell  the  land  to  W.,  relied  on  the  assignment  as  a conveyance  of  J.’s 
equity  of  redemption  in  the  land  to  him  (G.)  The  agreement  between  J. 
and  H.  was  not  registered,  and  the  assignment  contained  no  description  of 
the  land;  it  recited  the  agreement,  referred  to  the  land  therein  described, 
and  witnessed  that  “the  assignor  doth  hereby  assign  transfer  and  set  over 
unto  the  assignee  all  that  the  said  recited  agreement  and  all  the  estate 
. . . of  the  said  assignor  of  in  or  to  the  same  and  the  property  comprised 

therein.”  The  assignment  was  registered,  and  for  purposes  of  registration 
G.  made  an  affidavit  or  declaration,  under  the  provisions  of  sec.  34  of  the 
Registry  Act,  R.S.O.  1914,  ch.  124,  to  the  effect  that  the  land  described  in 
the  assignment  was  the  land  sought  to  be  affected  by  the  registration,  i.e., 
the  land  which  G.  was  selling  to  W.  Reliance  was  placed  on  the  words 
“and  the  property  comprised  therein:” — 

Held,  upon  an  application  under  the  Vendors  and  Purchasers  Act,  that  the 
affidavit  or  declaration  was  only  a piece  of  machinery  incidental  to  the 
registration  of  the  instrument,  and  did  not  affect  the  instrument  itself. 

Meaning  and  effect  of  sec.  34  of  the  Registry  Act  considered. 

The  question  whether  or  not  the  land  referred  to  in  the  assignment  was  that 
which  G.  had  agreed  to  sell  to  W.  was  open  to  doubt,  and  W.  could  not  be 
compelled  to  accept  G.’s  title. 

In  re  Treleven  and  Horner  (1881),  28  Gr.  624,  and  In  re  Nutt’s  Settlement, 
[1915]  2 Ch.  431,  distinguished. 


Motion  by  a vendor  of  land,  under  the  Vendors  and  Purchasers 
Act,  for  an  order  declaring  that  an  objection  to  the  title  raised  by 
the  purchaser  was  invalid. 


June  28.  The  motion  was  heard  by  Orde,  J.,  in  the  Weekly 
Court,  Toronto. 

G.  W.  Morley,  for  the  vendor. 

W.  D.  M.  Shorey,  for  the  purchaser. 


August  12.  Orde,  J. : — John  Aston,  the  father  of  George 
Aston,  the  vendor  on  the  present  application,  was  the  owner  of  the 
property  in  question,  which  was  then  subject  to  a mortgage.  On 
the  29th  June,  1918,  he  entered  into  an  agreement  under  seal  to 
sell  the  land  to  one  Charles  Hoare,  the  land  being  sufficiently 
described  for  registration  purposes  in  the  agreement. 
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On  the  1st  October,  1918,  John  Aston  executed,  under  seal,  an 
assignment  in  favour  of  his  son  George  Aston  of  all  the  benefit  of 
the  agreement  with  Hoare. 

John  Aston  died  on  the  24th  October,  1918,  having  made  a will, 
whereby  he  gave  to  his  son  George  Aston  all  his  property,  and 
also  appointed  his  son  his  executor.  The  will  has  not  yet  been 
proved,  and  it  is  really  to  avoid  the  expense  and  trouble  of  obtain- 
ing probate  that  this  application  is  made.  On  the  29th  April,  1920, 
Charles  Hoare  executed  a quit-claim  deed  in  favour  of  George 
Aston. 

By  an  agreement  in  writing  between  George  Aston  and 
Nicholas  White,  the  purchaser,  the  latter  agreed  to  purchase  the 
land  in  question.  The  purchaser  now  raises  the  objection  that 
George  Aston  has  not  such  a title  in  the  lands  as  the  purchaser  is 
bound  to  accept,  and  contends  that  the  legal  estate  in  the  land  is 
still  in  the  estate  of  John  Aston,  the  father  of  the  vendor.  The 
vendor  contends  that  the  assignment  by  John  Aston  to  him  of  the 
1st  October,  1918,  constituted  a conveyance  of  the  legal  estate. 

This  assignment  recites  that  “by  articles  of  agreement  dated 
the  29th  day  of  June,  1918,  and  made  between  the  said  assignor, 
of  the  first  part,  and  Charles  Hoare,  of  the  second  part,  the  said 
assignor  agreed  to  sell  and  convey  in  fee  simple  unto  the  said 
Charles  Hoare,  who  thereby  agreed  to  purchase  from  the  said 
assignor,  the  lands  thereinafter  described,”  etc.,  and  also  that 
“the  said  assignor  has  agreed  to  assign  the  said  articles  of  agree- 
ment and  all  benefit  and  advantage  to  be  derived  therefrom  to 
the  assignee.”  The  assignment  then  witnesseth  that  in  con- 
sideration of  the  premises  and  of  the  sum  of  one  dollar  “the 
assignor  doth  hereby  assign  transfer  and  set  over  unto  the  assignee 
all  that  the  said  recited  agreement  and  all  the  estate  right  title 
benefit  advantage  property  claim  and  demand  whatsoever  of  the 
said  assignor  of  in  or  to  the  same  and  the  property  comprised 
therein.” 

The  assignment  nowhere  mentions  the  lands  except  by  reference 
to  the  agreement  of  the  29th  June,  1918,  but  for  purposes  of 
registration  George  Aston  has  made  an  affidavit,  under  the  pro- 
visions of  the  Registry  Act,  in  which  he  swears,  “to  the  best  of  my 
knowledge  and  belief,”  that  the  land  described  in  the  assignment 
is  the  land  in  question.  The  vendor  contends  that,  by  virtue  of  the 


Orde,  J. 
1920 
Re 

Aston 

AND 

White 


170 


ONTARIO  LAW  REPORTS. 


[VOL. 


Orde,  J. 

1920 


Re 

Aston 

AND 

White 


words  “and  the  property  comprised  therein”  contained  in  the 
assignment,  all  John  Aston’s  legal  estate  in  the  land  passed  to  the 
vendor. 

Strictly  speaking,  at  the  time  of  the  agreement  with  Hoare  and 
of  the  assignment  to  George  Aston,  the  legal  estate  was  vested  in 
the  mortgagee,  John  Aston’s  interest  comprising  only  the  equity 
of  redemption,  but  I do  not  think  that  the  question  whether  or  not 
John  Aston  was  possessed  of  the  legal  estate  is  material.  For 
conveyancing  purposes  it  is  just  as  essential  that  the  conveyance 
of  an  equity  of  redemption  should  be  surrounded  by  the  same 
safeguards  as  a conveyance  of  the  legal  estate. 

The  question  to  be  determined  is  whether  or  not  the  title  in 
George  Aston  is  one  which  ought  to  be  forced  upon  an  unwilling 
purchaser.  It  may  be  argued  that  the  assignment  of  the  benefit 
of  the  agreement  of  sale  made  by  John  Aston  with  Hoare  could 
be  of  no  value  to  the  assignee  unless  it  was  accompanied  by  a 
conveyance  of  John  Aston’s  interest  in  the  land;  but  it  was  surely 
incumbent  upon  George  Aston  to  see  that  John  Aston’s  interest 
was  properly  conveyed  to  him.  If  a conveyance  can  be  made 
in  this  vague  way,  and  the  description  supplied  by  an  affidavit, 
then  no  title  will  be  safe. 

It  is  apparent  that,  under  the  terms  of  the  assignment,  George 
Aston  would  probably  have  had  the  right  to  require  his  father  to 
execute  a proper  conveyance,  but  I am  not  here  considering  George 
Aston’s  rights  as  against  his  father,  but  whether  or  not  the  lands 
in  question  are  sufficiently  vested  in  George  Aston  to  make  it 
clear  that  he  has  a good  title.  There  is  nothing  whatever  on  the 
face  of  the  assignment  to  identify  the  lands  except  the  reference 
to  an  agreement  with  Hoare,  and  it  is  conceivable  that  there  may 
have  been  other  agreements  of  the  same  date  between  John  Aston 
and  Hoare  relating  to  the  sale  of  other  lands. 

The  effort  on  the  part  of  the  vendor  to  supplement  what  is 
lacking  in  the  assignment,  by  attaching  to  it  an  affidavit  setting 
forth  the  description,  does  not,  in  my  opinion,  improve  his  position. 
Section  34  of  the  Registry  Act,  R.S.O.  1914,  ch.  124,  provides  that 
“no  instrument  which  affects  land  without  local  description  shall 
be  registered  unless  the  instrument,  when  offered  for  registration, 
in  addition  to  the  ordinary  proofs  for  registration,  has  attached  to 
it  a statutory  declaration  by  one  of  the  parties  to  the  instrument 
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. to  the  effect  that  the  instrument  affects  land  within  the 
registry  division.”  This  provision  in  the  Registry  Act  is  a com- 
paratively recent  introduction,  and  was  really  intended  to  cover 
cases  of  wills,  letters  of  administration,  powers  of  attorney,  and 
other  like  instruments.  > 

The  affidavit  is  intended  to  assist  the  Registrar,  by  identifying 
the  lands  affected  by  the  general  terms  of  the  instrument,  in 
making  his  entries  in  the  respective  abstract  indexes  in  his  office. 
The  affidavit  in  fact  is  only  a piece  of  machinery  incidental  to 
the  registration  of  the  instrument.  It  does  not  affect  the  instru- 
ment itself  in  the  slightest  particular.  If  in  the  instrument  itself 
there  is  any  uncertainty  as  to  the  lands  covered  by  it,  this  affidavit, 
except  for  registration  purposes,  cannot  in  any  way  remove  that 
uncertainty.  The  rights  of  the  parties  affected  by  the  instrument 
must  be  determined  independently  from  any  such  affidavit. 
So  that  attaching  the  affidavit  does  not  in  the  present  case  solve 
the  vendor’s  difficulty.  It  still  leaves  the  question,  whether  or 
not  the  lands  referred  to  in  the  assignment  are  those  in  question 
here,  open  to  doubt,  and  so  long  as  there  is  any  doubt  I do  not  see 
how  the  purchaser  can  be  compelled  to  accept  the  vendor’s  title. 

Mr.  Morley  referred  to  the  case  of  In  re  Tr eleven  and  Horner 
(1881),  28  Gr.  624,  in  which  it  was  held  that  the  description  of 
certain  land  in  a marriage  settlement  by  reference  to  certain 
other  registered  conveyances  was  sufficient.  In  Armour  on  Real 
Property,  2nd  ed.,  p.  346,  this  decision  is  referred  to  as  justifying 
a description  by  reference  to  another  conveyance,  but  it  is  pointed 
out  that  such  a practice  is  inadvisable. 

There  is,  however,  clearly  a very  great  difference  between  a 
description  by  reference  to  a conveyance  already  registered  and 
one  by  reference  to  an  unregistered  agreement.  In  one  case  there 
is  no  difficulty  in  identifying  the  conveyance,  and  therefore  in 
identifying  the  land,  but  in  the  case  of  a reference  to  an  unregistered 
agreement  there  is  no  real  certainty  as  to  what  instrument  is 
referred  to.  Whatever  authority  the  Treleven  case  may  have,  I 
do  not  propose  to  extend  it  by  holding  that  title  to  land  can  be 
conveyed  in  the  irregular  and  uncertain  way  in  which  the  vendor 
claims  to  make  title  here. 

Reference  was  also  made  to  In  re  Nutt’s  Settlement,  [1915] 
2 Ch.  431,  but  that  case  involved  the  construction  of  a settlement 
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as  between  the  parties  interested  in  it.  I fail  to  see  how  it  applies 
to  the  present  case  at  all. 

For  these  reasons,  I hold  that  the  title  of  the  vendor  is  not  such 
as  the  purchaser  is  bound  to  accept,  and  I accordingly  dismiss 
the  vendor’s  application  with  costs  in  favour  of  the  purchaser. 


[ORDE,  J.] 


Preston  v.  Hilton. 


Municipal  Corporations — “ Residential ” By-law  of  City — Permit  for  Erection 
of  Stables  in  Prohibited  Area — Qui  tam  Action  by  Property-owner  to  Restrain 
City  Corporation  and  Licensees  from  Erecting  Buildings — Breach  of  By-law 
— Locus  Standi  of  Plaintiff — Individual  Right  of  Action — Ownership  of 
Property  Transferred  pendente  Lite — Addition  or  Substitution  of  Transferee 
as  Party  Plaintiff — Nuisance — Threatened  Injury — Assignment  of  Cause 
of  Action — Personal  Action — Representative  Capacity — Special  Injury — 
Mortgagee — Injury  to  Security — Order  Continuing  Proceedings — Discharge 
of — Costs. 

The  plaintiff,  the  owner  of  a dwelling  house  and  land  fronting  upon  a certain 
street  in  a city,  suing  on  behalf  of  herself  and  all  other  owners  of  property 
similarly  situated,  alleged  that  the  defendants  had  obtained  permits  from 
the  city  architect's  department  to  build  stables  and  a waggon-shed  upon 
the  street,  contrary  to  the  provisions  of  a certain  by-law,  and  had  begun 
and  intended  to  proceed  with  the  erection  of  the  buildings;  that  the  plaintiff 
would  be  greatly  damaged  by  the  erection  of  the  stables  and  shed  and  the 
presence  of  horses  near  her  dwelling  house;  and  she  claimed  a declaration 
that  the  permits  were  illegally  and  improperly  issued  and  should  be  set 
aside,  and  an  injunction.  The  city  corporation  were  added  as  defendants; 
and,  at  the  trial  of  the  action,  the  plaintiff  was  allowed  to  amend  by 
setting  up  that  the  erection  of  the  stables  and  waggon-shed  constituted 
a nuisance  and  by  claiming  a declaration  to  that  effect.  After  the  hearing, 
but  before  judgment  had  been  given,  the  plaintiff  (P.)  sold  her  house  and 
land  to  M.,  taking  from  M.  a mortgage  for  part  of  the  purchase-money. 
P.  thereupon  vacated  the  house,  and  possession  was  taken  by  M.  An 
order  to  continue  proceedings  in  the  name  of  M.  as  plaintiff  was  issued; 
and  the  original  defendants  made  a motion  to  discharge  that  order.  Upon 
that  motion  counsel  for  P.  and  M.  asked  to  have  M.  added  as  a co-plaintiff 
with  P.,  instead  of  being  substituted  for  P.: — 

Held,  that,  in  so  far  as  the  action  was  brought  for  a declaration  and  injunction 
as  to  the  alleged  breach  of  the  city  by-law,  neither  the  plaintiff  P.  nor  the 
property-owners  whom  she  claimed  to  represent  had  any  locus  standi, 
and  M.  was  in  no  better  position — the  by-law  gave  rise  to  no  private  right 
of  action  to  an  individual. 

Tompkins  v.  Brockville  Rink  Co.  (1889),  31  O.R.  124,  Mullis  v.  Hubbard, 
[1903]  2 Ch.  431,  and  Mackenzie  v.  City  of  Toronto  (1915),  7 O.W.N.  820, 
followed. 

As  to  the  alleged  nuisance,  it  was  held,  that,  as  a claim  for  damages  for  injury 
to  property  as  the  result  of  a tort  cannot  be  assigned  ( McCormack  v. 
Toronto  R.W.  Co.  (1907),  13  O.L.R.  656),  so  neither  can  a claim  for  an  in- 
junction designed  to  prevent  either  a threatened  future  injury  or  the 
continuance  of  an  alleged  existing  injury  to  property  on  the  ground  of 
nuisance — such  a claim  is  the  basis  merely  of  a personal  action. 

Jones  v.  Simes  (1890),  43  Ch.D.  607,  distinguished. 
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So  far  as  M.  claimed  by  virtue  either  of  her  purchase  from  P.  or  by  virtue  of 
any  express  assignment  of  the  chose  in  action,  P.’s  cause  of  action  could 
not  be  assigned  or  transmitted  to  her,  and  she  could  not  be  substituted 
for  P.  as  plaintiff,  as  having  acquired  or  succeeded  to  the  latter’s  right  (if 
any)  to  a declaration  and  injunction  in  respect  of  the  alleged  nuisance. 
Held,  also,  that  an  action  for  damages  for  a nuisance  or  for  an  injunction 
to  restrain  a nuisance  cannot  be  brought  by  a plaintiff  in  a representative 
capacity:  it  is  only  by  reason  of  special  injury  that  an  individual  can  sue 
at  all;  and  so  M.,  as  one  of  the  class  for  whose  benefit  P.  claimed  to  sue, 
could  not  be  added  or  substituted  as  a party  plaintiff. 

Markt  & Co.  Limited  v.  Knight  Steamship  Co.  Limited,  [1910]  2 K.B.  1021, 
followed. 

Held,  also,  that  the  right  of  a mortgagee  to  an  injunction  to  restrain  a threat- 
ened nuisance,  if  it  exists  at  all,  is  limited  to  cases  where  it  is  clearly  shewn 
that  the  alleged  nuisance  will  injure  the  mortgagee’s  security;  and,  assuming 
that  as  mortgagee  P.  might  bring  an  action  such  as  this,  she  had  not  made 
out  a case  of  any  threatened  injury  to  her  security  which  would  entitle 
her  to  an  injunction. 

The  order  substituting  M.  for  P.  as  plaintiff  was  discharged  with  costs  against 
M.,  and  the  action  was  dismissed  with  costs  against  P. 

Action  for  a declaration  that  certain  permits  issued  by  an 
officer  of  the  Corporation  of  the  City  of  Toronto  to  the  defendants 
Z.  Hilton  and  D.  Hilton  to  build  stables  and  a waggon-shed  on  a 
certain  street  of  the  city  were  issued  contrary  to  a city  by-law 
and  were  illegally  and  improperly  issued  and  should  be  set  aside, 
and  for  an  injunction. 


April  1,  9,  and  20.  The  action  was  tried  before  Orde,  J., 
without  a jury,  at  a Toronto  sittings. 

June  28.  A motion  was  heard  in  the  Weekly  Court,  Toronto, 
by  Orde,  J. 

A.  C.  McM aster  and  J.  M.  Bullen,  for  the  plaintiff. 

W.  J.  McWhinney,  K.C.,  and  E.  P.  Brown,  for  the  defendants 
Hilton. 

Irving  S.  Fairly , for  the  Corporation  of  the  City  of  Toronto, 
added  as  defendants. 

August  12.  Orde,  J. : — This  action  was  tried  before  me  without 
a jurjr  at  Toronto  on  the  1st,  9th,  and  20th  April,  1920,  judgment 
being  reserved.  Owing  to  a change  in  the  ownership  of  the 
plaintiff’s  lands,  which  took  place  almost  immediately  after  the 
trial,  and  certain  subsequent  proceedings  resulting  therefrom, 
the  matter  came  before  me  again  in  Court  on  the  28th  June,  1920, 
upon  a motion  made  by  the  defendants  Hilton.  Before  I can 
deal  with  the  merits  of  the  issues  raised  upon  the  trial,  it  is  now 
necessary  to  determine  whether  what  has  happened  since  the 
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trial  may  not  have  put  an  end  to  the  matter  altogether  so  far  as 
the  trial  of  this  action  is  concerned. 

The  action  was  commenced  on  the  28th  May,  1919,  by  Byron 
Preston  against  Z.  Hilton  and  D.  Hilton,  who  were  carrying  on 
business  together  in  partnership  as  Hilton  Brothers  and  also  as 
Hilton  Bread  Company.  The  plaintiff  alleged  that  he  was  a 
resident  and  property-owner  on  First  avenue,  Toronto,  and 
claimed  to  sue  on  behalf  of  himself  and  all  other  property-owners 
on  the  said  avenue.  It  was  also  alleged  that  the  defendants 
Hilton  had  obtained  permits  from  the  city  architect’s  depart- 
ment to  build  stables  on  the  north  side  of  First  avenue  and  a 
waggon-shed  on  the  south  side  of  First  avenue,  contrary  to  the 
provisions  of  a certain  by-law;  that  the  said  defendants  had 
commenced  to  erect  waggon-sheds  on  the  south  side,  and  had 
indicated  their  intention  of  proceeding  with  the  erection  of  stables 
on  the  north  side ; and  that  the  plaintiff  would  be  greatly  damaged 
by  the  erection  of  the  stables  and  waggon-sheds  and  the  presence 
of  horses  so  near  the  dwelling  houses.  The  plaintiff  claimed  a 
declaration  that  the  permits  were  illegally  and  improperly  issued, 
and  should  be  set  aside,  and  an  injunction. 

On  the  27th  June,  1919,  an  order  was  made  adding  the  Cor- 
poration of  the  City  of  Toronto  as  defendants,  and  on  the  9th 
September,  1919,  Elizabeth  Preston  was  substituted  for  Byron 
Preston  as  plaintiff. 

At  the  trial  I gave  leave  to  the  plaintiff  to  amend  the  statement 
of  claim  by  setting  up,  in  effect,  that  the  erection  of  the  stables 
and  waggon-shed  constituted  a nuisance,  and  claiming  a declara- 
tion to  that  effect. 

After  the  conclusion  of  the  trial  on  the  20th  April,  1920,  it 
was  brought  to  my  notice  that  the  plaintiff  Elizabeth  Preston  had 
on  that  day  sold  the  property  upon  the  ownership  and  occupancy 
of  which  her  action  is  based,  being  house  No.  26  on  the  north 
side  of  First  avenue,  to  one  Ann  McClelland,  taking  from  the 
purchaser  a mortgage  for  part  of  the  purchase-money.  The 
plaintiff  thereupon  vacated  the  house,  and  possession  was  taken 
by  Ann  McClelland. 

On  the  29th  May,  1920,  Ann  McClelland  took  out  an  order 
to  continue  proceedings,  in  which  it  was  recited  that  the  plaintiff 
had,  on  the  20th  April,  1920,  assigned  and  conveyed  all  her  interest 
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in  the  cause  of  action  to  the  said  Ann  McClelland,  and  she  was 
thereby  substituted  as  plaintiff  for  Elizabeth  Preston. 

The  defendants  Hilton  then  gave  notice,  by  my  leave  and 
direction,  of  a motion  to  extend  the  time  for  applying  to  discharge 
or  vary  the  order  to  continue  proceedings  of  the  29th  May,  and 
to  discharge  or  vary  the  same,  upon  several  grounds. 

When  this  motion  came  on,  counsel  for  Elizabeth  Preston 
and  Ann  McClelland  stated  that  the  order  to  continue  proceedings 
had  been  issued  by  inadvertence,  and  that  it  was  not  intended  to 
substitute  Ann  McClelland  for  Elizabeth  Preston  as  plaintiff 
but  to  add  Ann  McClelland  as  a plaintiff,  and  her  written  consent 
to  be  so  added  was  duly  produced  and  filed. 

In  view  of  the  fact  that  the  trial  had  taken  three  whole  days, 
during  which  a great  many  witnesses  were  examined,  and  the  action 
purported  to  have  been  brought  on  behalf  not  only  of  the  plaintiff 
but  of  all  other  property-owners  on  First  avenue,  I preferred  that 
the  situation  created  by  Elizabeth  Preston’s  sale  of  her  property 
and  her  removal  from  the  street  and  the  effect  thereof  upon  the 
present  action  should  be  considered  upon  its  merits  without  further 
technical  complications,  and  the  matter  was  argued  before  me  on 
this  footing. 

It  is  necessary  at  the  outset  that  the  nature  of  the  action  and 
the  relief  sought  should  be  clearly  understood.  The  action 
upon  the  amended  pleadings  is  twofold:  first,  the  plaintiff  asks 
for  a declaration  that  certain  building  permits  granted  by  the 
City  Architect  are  illegal  and  should  be  set  aside  and  the  defendants 
enjoined;  and,  second,  she  alleges  that  the  buildings  proposed  to 
be  erected  will  constitute  a nuisance  and  asks  that  the  erection 
thereof  be  restrained.  No  damages  for  any  past  injury  are 
asked  for. 

The  defendants  contend  that  the  effect  of  Elizabeth  Preston’s 
sale  of  her  property  and  her  removal  therefrom  is  to  bring  the 
action  to  an  end,  and  that  neither  the  addition  nor  the  substitution 
of  Ann  McClelland  as  a plaintiff  can  keep  the  action  alive. 

Counsel  for  the  plaintiff  urge  that  the  action  is  still  alive  and 
may  proceed  to  judgment,  upon  three  grounds:  (1)  that  Elizabeth 
Preston,  as  mortgagee  of  the  property  originally  owned  and  occu- 
pied by  her,  has  still  a sufficient  interest  in  the  cause  of  action 
to  entitle  her  to  continue  in  her  status  as  plaintiff;  (2)  that  the 
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cause  of  action  is  assignable  by  Elizabeth  Preston  to  Ann  Mc- 
Clelland; and  (3)  that,  as  Elizabeth  Preston  claims  on  behalf  of 
herself  and  all  other  property-owners  on  the  street,  any  other 
person  belonging  to  the  interested  class  can  be  substituted  as  a 
party  plaintiff  at  any  time. 

Before  considering  these  propositions,  it  will  be  necessary 
to  determine  the  exact  nature  of  the  two  distinct  causes  of  action 
upon  which  this  action  is  based,  and  whether  or  not  they  are 
assignable  at  all. 

The  plaintiff  first  seeks  a declaration  that  certain  building 
permits  were  illegally  issued  by  the  City  Architect,  as  being  in 
contravention  of  a certain  by-law  restricting  the  class  of  buildings 
which  might  be  erected  on  First  avenue,  and  an  injunction.  The 
by-law  in  question  (No.  8078,  as  amended  by  No.  8080).  prohibits 
the  erection  of  any  building  to  be  used  as  “a  livery,  a boarding 
or  sales  stables  or  a stable  in  which  horses  are  kept  for  hire  or  kept 
for  use  with  vehicles  in  conveying  passengers  or  for  express  pur- 
poses, a stable  for  horses  for  delivery  purposes  ...  on  the 
property  on  either  side  of  First  avenue  between  Broadview  avenue 
and  Bolton  avenue,”  and  fixes  a penalty  for  its  breach. 

I can  see  no  distinction  in  principle  between  this  by-law  and 
that  in  the  case  of  Tompkins  v.  Brockville  Rink  Co.  (1899),  31  O.R. 
124.  Mr.  McMaster  sought  to  distinguish  that  case  on  the  ground 
that  the  by-law  in  question  there,  being  a by-law  intended  to  lessen 
the  danger  from  fire,  by  prohibiting  the  erection  of  wooden  build- 
ings within  a certain  area,  was  intended  to  benefit  the  whole 
community.  But  I am  unable  to  see  the  distinction.  In  both 
cases  the  area  within  which  certain  classes  of  buildings  were  not 
to  be  erected  is  limited.  Doubtless  the  primary  purpose  of  a 
by-law  such  as  that  in  question  here  is  to  protect  those  dwelling 
in  a certain  neighbourhood  from  annoyance  or  damage  resulting 
from  the  presence  of  certain  kinds  of  buildings,  but  the  by-law 
benefits  the  whole  community.  A fire  by-law  is  primarily  intended 
to  protect  those  within  the  fire-area.  The  difference,  if  any,  is 
only  in  degree,  not  in  principle.  On  the  authority  of  the  Tompkins 
case,  and  also  of  Mullis  v.  Hubbard,  [1903]  2 Ch.  431,  and  Mac- 
kenzie v.  City  of  Toronto  (1915),  7 O.W.N.  820,  I do  not  see  how, 
on  this  branch  of  the  case,  any  action  can  be  maintained  by  a 
private  individual  either  against  the  Hilton  Brothers  or  against 
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the  Corporation  of  the  City  of  Toronto.  Nor  do  I see  how  the 
plaintiff’s  position  can  be  strengthened  by  her  claim  to  sue  on 
behalf  of  the  other  owners  of  property  on  First  avenue.  Had 
they  all  been  joined  as  plaintiffs,  the  position  would  be  the  same. 
The  Tompkins  case  failed,  not  because  the  plaintiff  did  not  suffi- 
ciently represent  any  class  of  persons,  but  because  a by-law  of  this 
character,  which  prohibits  the  doing  of  a thing  otherwise  lawful, 
gives  rise  to  no  private  right  of  action  in  an  individual.  The 
remedy  for  its  breach  is  to  be  found  within  the  four  corners  of  the 
by-law  itself,  as  pointed  out  in  the  Tompkins  case,  at  p.  129,  or 
by  injunction  at  the  suit  of  the  municipal  corporation,  as  in 
City  of  Toronto  v.  Williams  (1912),  27  O.L.R.  186,  5 D.L.R.  659. 
Consequently,  so  far  as  the  action  is  brought  for  a declaration  and 
injunction  as  to  the  alleged  breach  of  the  city  by-law,  neither  the 
plaintiff  Elizabeth  Preston  nor  the  property-owners  whom  she 
claims  to  represent  have  any  locus  standi , and  it  of  course  follows 
that  Ann  McClelland  is  in  the  same  position. 

Now,  what  is  the  plaintiff’s  position  with  regard  to  the  second 
cause  of  action,  that  arising  out  of  the  allegation  that  the  stables 
and  waggon-shed  will  constitute  a nuisance?  The  plaintiff  does  not 
ask  for  damages.  It  is  clear  that  a personal  claim  for  damages 
arising  out  of  tort  cannot  be  assigned;  and,  whatever  doubts  may 
exist  as  to  the  assignability  of  a right  of  action  for  damages  to 
property  as  a result  of  certain  English  decisions  and  of  the  views 
of  certain  text- writers  (see  the  judgment  of  Anglin,  J.,  in  Mc- 
Cormack v.  Toronto  R.W.  Co.  (1907),  13  O.L.R.  656,  at  p.  659), 
the  decision  of  the  Divisional  Court  in  that  case  is  clear  authority 
thM  even  a claim  for  damages  for  injury  to  property  is  not  an 
assignable  chose  in  action. 

There  is,  of  course,  a clear  distinction  between  an  assignment 
of  a cause  of  action  ex  delicto  and  the  assignment  of  the  fruits 
of  such  an  action.  In  Glegg  v.  Bromley , [1912]  3 K.B.  474,  the 
Court  of  Appeal  in  England  held  that  the  fruits  of  an  action  for 
damages  for  false  representation,  as  and  when  recovered,  might 
be  assigned,  but  this  was  not  an.  assignment  of  the  cause  of 
action  itself.  The  action  must  have  continued  in  the  name  of  the 
assignor. 

If  a claim  for  damage  to  property  already  sustained  as  a result 
of  a tort  cannot  be  assigned,  it  is  difficult  to  see  how  a claim  for 

12 — 48  o.L.R. 


Orde,  J. 

1920 

Preston 

v. 

Hilton. 


178 


ONTARIO  LAW  REPORTS. 


Orde,  J. 

1920 

Preston 

v. 

Hilton. 


[VOL. 


an  injunction  designed  to  prevent  either  a threatened  future 
injury  or  the  continuance  of  an  alleged  existing  injury  can  be 
assigned.  In  so  far  as  such  an  injury  or  threatened  injury  is 
personal,  it  is  clearly  not  assignable.  Can  the  right  of  action  for 
an  injunction  be  assigned  because  the  injury  or  threatened  injury 
is  to  the  property  of  the  plaintiff?  The  only  authority  which 
Mr.  McMaster  was  able  to  give  me  on  this  point  was  Jones  v. 
Simes  (1890),  43  Ch.D.  607.  There  the  distinction  between  the 
survivorship  of  a right  of  action  for  damages  at  common  law  and 
the  survivorship  of  the  equitable  right  to  a mandatory  injunction 
to  prevent  the  obstruction  to  the  access  of  light  to  a house  was 
pointed  out,  and  it  was  held  that  the  right  to  have  the  building 
removed  was  an  equitable  right  which  together  with  the  remedy 
by  injunction  devolved  upon  or  survived  to  the  devisee  of  the 
property.  In  that  case  the  injury  or  threatened  injury  was  to 
the  easement  of  light  belonging  to  the  plaintiffs  land;  and  the 
objectionable  building,  if  allowed  to  continue,  would,  to  the 
extent  of  its  interference  with  the  passage  of  light  to  the  plaintiff’s 
property,  have  destroyed  the  easement.  The  devisee  would 
clearly  have  had  an  independent  right  of  action;  but,  as  pointed 
out  by  Chitty,  J.,  at  p.  612,  it  was  important  in  point  of  time  for 
the  devisee  to  be  able  to  stand  upon  the  footing  of  the  action 
begun  by  the  testatrix  rather  than  to  be  obliged  to  issue  a new 
writ.  That  case  is  clearly  distinguishable  from  the  present.  Here 
the  injury  or  threatened  injury,  though  it  may  affect  the  plaintiff’s 
property,  does  so  only  by  reducing  its  enjoyment  or  by  impairing 
its  value.  It  cannot  in  any  way  affect  or  cut  down  or  destroy 
any  right  of  property.  Whether  in  every  case  the  assignability 
of  a chose  in  action  is  coincident  with  survivorship  may  be  open 
to  question;  but,  in  my  opinion,  the  claim  for  an  injunction  to 
restrain  an  injury  or  threatened  injury  to  property  on  the  ground 
of  nuisance  is  a mere  personal  action,  to  which  the  maxim  actio 
; personalis  moritur  cum  persona  applies.  That  being  so,  d fortiori 
it  is  not  assignable. 

So  far  as  Ann  McClelland  claims  either  by  virtue  of  her 
purchase  from  Elizabeth  Preston  or  by  virtue  of  any  express 
assignment  of  the  chose  in  action  (no  such  express  assignment  has 
in  fact  been  made,  so  far  as  I am  aware),  I hold  that  the  plaintiff’s 
cause  of  action  could  not  be  ^assigned  or  transmitted  to  her,  and 
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that  she  cannot  be  substituted  for  the  plaintiff,  as  having  acquired 
or  succeeded  to  the  latter’s  right  (if  any)  to  a declaration  and 
injunction  in  respect  of  the  alleged  nuisance. 

But  Mr.  McMaster  urges  that  Ann  McClelland,  as  one  of  the 
class  for  whose  benefit  Elizabeth  Preston  claims  to  sue,  can  be 
added  or  substituted  as  a party  plaintiff.  It  is  not  clear  that 
Ann  McClelland  was  one  of  the  class  at  the  time  the  action  was 
brought,  but  for  the  purpose  of  dealing  with  this  point  I shall 
assume  that  she  was.  In  my  judgment,  an  action  either  for 
damages  for  a nuisance  or  for  an  injunction  to  restrain  a nuisance 
cannot  be  brought  in  a representative  capacity.  Though  there 
may  be  many  others  who  may  sustain  or  fear  damage  from  the 
nuisance  it  is  clear  that  the  injury  or  threatened  injury  must  be 
peculiar  to  each  person  alone  or  to  his  own  property.  A class  or 
representative  action  is  permissible,  speaking  broadly,  only  in 
cases  where  all  those  whom  the  plaintiff  claims  to  represent  are 
in  the  same  interest  (by  which  is  meant  not  merely  a likQ  or  similar 
interest)  as  the  plaintiff,  such  as,  for  example,  an  action  to  set 
aside  a conveyance  in  fraud  of  creditors,  where  all  the  creditors 
share  ratably  in  the  successful  result  of  the  action,  or  an  action 
on  behalf  of  all  the  shareholders  of  a company,  or  of  all  the  policy- 
holders in  an  insurance  company,  or  of  all  the  debenture-holders 
secured  by  the  same  mortgage  trust  deed,  or  of  all  the  part-owners 
of  a ship.  This  is  very  clearly  brought  out  in  Markt  & Co. 
Limited  v.  Knight  Steamship  Co.  Limited,  [1910]  2 K.B.  1021,  and 
especially  in  the  judgment  of  Fletcher  Moulton,  L.J.,  at  pp.  1035 
et  seq.,  in  which  the  distinction  between  the  right  to  join  several 
plaintiffs  in  the  same  action  and  the  right  of  one  plaintiff  to  bring 
a representative  action  is  very  fully  discussed.  What  he  says  there 
is  equally  applicable  here.  All  those  who  claimed  to  be  entitled 
to  relief  against  the  threatened  injury  might  possibly  have  been 
joined  as  plaintiffs  under  Rule  66,  but  this  did  not  entitle  one 
of  the  parties  who  claimed  to  be  damnified  to  sue  on  behalf  of  the 
others  as  their  representative.  As  Lord  Justice  Fletcher  Moulton 
says  at  p.  1039:  “The  essential  condition  of  a representative 
action  is  that  the  persons  who  are  to  be  represented  have  the  same 
interests  as  the  plaintiff  in  one  and  the  same  cause  or  matter. 
There  must  therefore  be  a common  interest  alike  in  the  sense  that 
its  subject  and  its  relation  to  that  subject  must  be  the  same.” 
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And  he  then  proceeds  to  amplify  this  principle,  and,  at  p.  1040, 
says:  “The  proper  domain  of  a representative  action  is  where 
there  are  like  rights  against  a common  fund,  or  where  a class  of 
people  have  a community  of  interest  in  some  subject-matter.,, 
See  also  Johnston  v.  Consumers’  Gas  Co.  (1896),  23  A.R.  566,  and 
especially  the  judgment  of  Maclennan,  J.A.,  at  pp.  573-4.  There 
is  no  such  community  of  interest  here.  In  this  case  each 
person  whom  the  plaintiff  claims  to  represent  has  a distinct  and 
separate  cause  of  action  against  the  Hiltons  for  the  special  injury 
and  damage,  if  any,  which  that  person  may  sustain  by  reason  of 
the  alleged  nuisance  or  threatened  nuisance.  It  is  only  because 
of  that  special  injury  that  the  individual  can  sue  at  all.  To  the 
extent  that  the  injury  affects  each  one  as  a member  of  the  public, 
relief  can  be  obtained  only  at  the  suit  of  the  Attorney-General. 
That  the  plaintiff  cannot  avoid  this  rule,  by  claiming  to  represent 
all  those  members  of  the  public  who  are  affected  by  the  attempted 
wrongful  act,  is  established  by  Parsons  v.  City  of  London  (1911), 
3 O.W.N.  55.  The  effort  of  the  plaintiff  to  substitute  another 
member  of  the  so-called  “class”  therefore  fails. 

There  remains,  now,  to  be  considered  the  claim  that  Elizabeth 
Preston  as  mortgagee  may  still  maintain  the  action.  The  right 
of  a mortgagee  to  an  injunction  to  restrain  a threatened  nuisance, 
if  it  exists  at  all,  must  be  limited  to  cases  where  it  is  clearly  shewn 
that  the  alleged  nuisance  would  injure  her  security  as  mortgagee. 
The  question  of  the  effect  upon  the  comfort  of  the  occupant  of  the 
property  would  not  be  a factor  except  to  the  extent  that  it  might 
lessen  the  value  of  the  property  and  so  injure  the  mortgagee’s 
security.  This  question  is  touched  upon  but  not  really  dealt 
with  in  Ocean  Accident  and  Guarantee  Corporation  v.  Ilford  Gas  Co., 
[1905]  2 K.B.  493.  But  on  the  principle  that  the  reversioner 
may  obtain  an  injunction  to  restrain  an  injury  threatened  to  his 
reversion  (Kerr  on  Injunctions,  5th  ed.,  p.  153),  I see  no  reason 
why  a mortgagee  should  not  in  a proper  case  obtain  an  injunction 
to  restrain  a nuisance  which  threatens  his  security. 

Assuming,  therefore,  that,  as  mortgagee  of  No.  26  First  avenue, 
Elizabeth  Preston  may  bring  such  an  action  as  this,  it  becomes 
necessary  to  determine  whether  or  not  she  has  made  out  a case 
of  any  threatened  injury  to  her  security  which  would  entitle  her 
to  an  injunction.  The  evidence  adduced  at  the  trial  was  almost 
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wholly  directed  towards  establishing  that  the  waggon-sheds  and 
stables  would  interfere  with  the  comfort  of  the  residents  on  First 
avenue,  and  -would  reduce  the  value  of  their  properties.  In  view 
of  the  possibility  of  another  action  being  brought  by  one  or  more 
of  the  other  residents  as  a result  of  my  decision  in  this  case,  it 
might  embarrass  the  trial  of  that  action  if  I were  to  come  to  any 
conclusion  upon  the  issues  of  fact  as  they  stood  at  the  conclusion 
of  the  trial.  No  evidence,  of  course,  was  given  as  to  the  effect 
which  the  alleged  nuisance  might  have  upon  the  security  afforded 
by  a mortgage  upon  No.  26.  I do  not  see  how,  under  the  circum- 
stances, I can  find  that  the  plaintiff  has  established  any  damage, 
either  existing  or  threatened,  to  her  security  as  mortgagee  which 
would  justify  the  granting  of  an  injunction,  nor  would  it  be  fair 
to  the  defendants  to  reopen  the  trial  for  the  purpose  of  trying 
what  is  in  reality  a new  issue,  not  raised  upon  the  pleadings.  It 
must  not  be  overlooked  that  the  injury,  if  any,  to  the  mortgagee’s 
security  might  be  sufficiently  remedied  by  an  award  of  damages. 
It  is  worthy  of  note  that  the  plaintiff  was  able  to  sell  her  property 
and  was  satisfied  with  the  security  of  a mortgage  upon  it,  notwith- 
standing the  threatened  injury.  The  difficulty  in  which  the 
plaintiff  finds  herself  is  of  her  own  creation,  and  I do  not  think 
at  this  late  stage  she  should  be  permitted  to  surmount  it  by  any 
amendment  or  by  a continuation  of  the  trial. 

Judgment  will  therefore  go,  discharging  the  order  of  the  29th 
May,  1920,  which  purported  to  substitute  Ann  McClelland  for 
Elizabeth  Preston  as  plaintiff,  with  costs  against  Ann  McClelland, 
and  also  dismissing  the  action  with  costs  against  Elizabeth  Preston. 
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Rex  y.  Maker. 

Ontario  Temperance  Act — Magistrate's  Convictions  for  Offences  against  sec.  fl 
— Having  Intoxicating  Liquor  in  Place  other  than  Private  Dwelling  House — 
Living  Apartments  in  Second  Storey  of  Building — Theatre  and  Shops  on 
Ground  Floor — One  Shop  Occupied  by  Defendant  Living  above — Mission- 
hall  on  Second  Storey — Sec.  2 (i)  (i) — Proviso  Added  by  8 Geo.  V.  ch.  40, 
sec.  3 — 11  Exclusively” — Internal  Communication — Seizure  of  Liquor  of 
each  of  three  Defendants  at  same  Time  and  Place — Distinct  Offences — Sec. 
84  (3)  ( 7 Geo.  V.  ch.  50,  sec.  30) — “ Actual  Offender .” 

The  three  defendants  lived  in  apartments  on  the  floor  immediately  above  the 
ground  floor  of  a large  building.  On  the  ground  floor  were  a theatre  operated 
by  one  of  the  defendants,  a dry  goods  shop  occupied  by  the  same  defendant, 
and  a tailor  shop  occupied  by  another  person.  On  the  floor  above  there  was, 
in  addition  to  the  apartments  occupied  by  the  defendants,  a large  room  used 
as  a mission-hall.  A stairway  afforded  direct  means  of  communication 
between  the  dry  goods  shop  and  the  apartments  above,  but  an  attempt  had 
been  made  to  stop  communication  by  nailing  up  the  doorways — access  to 
the  defendants’  apartments  being  obtained  by  means  of  a hallway  opening 
from  the  street,  and  in  no  way  connected  with  either  theatre  or  shop,  a 
stairway  leading  up  to  the  second  storey,  and  a hallway  in  the  second  storey 
from  which  a door  opened  into  the  apartments.  The  defendants  were 
convicted,  by  a magistrate,  of  an  offence  against  sec.  41  of  the  Ontario 
Temperance  Act,  by  having  or  keeping  intoxicating  liquor- in  a place  other 
than  a private  dwelling  house,  i.e.,  in  the  apartments  in  which  they  lived; 
and,  upon  a motion  to  quash  the  convictions,  it  was  contended  that  the 
apartments  of  the  defendants  were  “a  private  dwelling  house”  within  the 
meaning  of  sec.  41  of  the  Act: — 

Held,  that,  as  the  building  above  the  ground  floor  was  not  used  “exclusively 
for  living  apartments,”  the  apartments  of  the  defendants  could  not  be 
regarded  as  a private  dwelling  house. 

The  word  “exclusively,”  in  the  proviso  added  to  sec.  2,  para.  (£),  sub-para,  (i), 
of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  by  8 Geo.  V.  ch.  40,  sec.  3, 
does  not  mean  merely  that  the  apartments  must  be  used  for  living  purposes 
only,  but  that  the  whole  of  the  building  above  the  ground  floor  must  be  so 
used. 

Semble,  that,  where  the  premises  above  and  below  are  occupied  by  the  same 
person,  the  nature  of  the  means  taken  to  close  the  opening  between  them 
ought  to  be  above  suspicion — the  proviso  above  referred  to  prohibiting 
“internal  communication  with  the  ground  floor.” 

It  was  proved  that  each  of  the  three  defendants  had  intoxicating  liquor  in  the 
apartments:  they  were  all  severally  guilty  of  distinct  offences;  it  could  not 
be  said  that  only  one  was  guilty  because  the  place  was  the  same  or  because 
the  seizure  took  place  on  the  same  day. 

Sub-section  2 of  sec.  84  of  the  Act  (added  by  7 Geo.  V.  ch.  50,  sec.  30)  applies 
to  cases  where  there  is  an  occupant  liable  on  technical  grounds  and  an 
“actual  offender” — here  all  the  defendants  were  “actual  offenders.” 

Motions  to  quash  the  several  convictions  of  Michael  Maker, 
Nicholas  Maker,  and  W.  Aziz,  by  the  Police  Magistrate  for  the 
Town  of  Napanee,  under  sec.  41  of  the  Ontario  Temperance  Act, 
6 Geo.  V.  ch.  50,  for  having  or  keeping  intoxicating  liquor  in  a 
place  other  than  a private  dwelling  house. 
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August  5.  The  motions  were  heard  by  Orde,  J.,  in  Chambers. 

E.  G.  Porter,  K.C.,  for  the  defendants. 

F.  P.  Brennan,  for  the  magistrate. 

August  19.  Orde,  J.: — Each  of  the  three  defendants  was 
convicted  by  the  Police  Magistrate  at  Napanee,  under  sec.  41  of 
the  Ontario  Temperance  Act,  of  having  or  keeping  liquor  in  a place 
other  than  a private  dwelling  house.  The  conviction  in  each 
case  is  attacked  on  the  ground  that  the  magistrate  erred  in  holding 
that  the  place  was  not  a private  dwelling  house,  and  in  the  cases 
of  Nicholas  Maker  and  W.  Aziz  on  the  further  ground  that  the 
liquor  in  respect  of  which  each  of  them  was  convicted  “was  found 
and  seized  at  the  same  time  at  which  the  seizure  of  the  liquor  of 
Michael  Maker  was  made  and  in  the  same  dwelling.” 

The  three  defendants  occupy  rooms  or  apartments  on  the  first 
floor  above  the  ground  floor  of  the  building  known  as  the  Rennie 
block,  in  Napanee.  Upon  the  ground  floor  are  a moving  picture 
theatre  operated  by  Michael  Maker,  a dry  goods  shop  occupied 
by  Michael  Maker,  and  a tailor  shop  occupied  by  one  Hogan. 
Between  the  theatre  and  the  dry  goods  shop  is  a hallway  opening 
from  the  street,  and  in  no  way  connected  with  either  theatre  or 
shop.  From  the  hall  a stairway  runs  to  the  next  storey.  From 
the  hallway  at  the  head  of  this  stairway  is  a doorway  into  a large 
room,  called  in  the  evidence  a mission-hall  or  church,  and  rented  to 
the  Plymouth  Brethren.  Another  doorway  leads  into  Michael 
Maker’s  quarters,  which  are  occupied  by  Michael  Maker  and  his 
wife  and  family  and  by  Nicholas  Maker.  This  hall  is  blocked 
about  midway  by  a vault,  but  from  Maker’s  rooms  there  is  access 
to  the  rear  hall  and  also  to  the  rooms  occupied  by  Aziz.  From  the 
rear  hall  there  is  a stairway  allowing  egress  to  the  yard  in  rear. 
The  third  storey  is  partly  occupied  by  Miss  Rennie,  and  also 
contains  a hall  occupied  by  the  C.O.F.  Society.  (The  evidence 
does  not  disclose  what  the  initials  “C.O.F.”  mean.  I presume 
they  stand  for  “Canadian  Order  of  Foresters.”)  From  the  rear 
part  of  the  hallway  in  the  second  storey  (that  is,  the  flat  above  the 
ground  floor)  another  hallway  runs  at  right  angles,  and  from  it  two 
doors  open  into  the  mission-hall.  From  this  hallway  a stairway 
had  at  one  time  communicated  with  Michael  Maker’s  shop. 

In  order  to  comply  with  the.  requirements  of  the  Ontario 
Temperance  Act,  as  he  thought,  and  after  an  interview  with  the 
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License  Inspector  (as  to  which  the  evidence  is  conflicting),  Michael 
Maker  closed  up  the  means  of  communication  between  the  shop 
below  and  the  flat  in  which  he  and  the  other  defendants  live,  by 
placing  nails  over  the  latch  of  one  of  the  doors,  and  by  otherwise 
nailing  up  the  doorways.  There  was  some  conflict  of  evidence  as 
to  the  real  nature  of  this  closing  of  the  means  of  communication. 
The  Inspector  seems  to  have  had  little  difficulty  in  getting  through, 
though  the  defendants  say  he  had  to  use  force  to  do  so.  If  my 
decision  in  this  case  had  to  be  confined  to  the  question  whether  or 
not  there  was  any  evidence  on  which  the  magistrate  could  find 
that  there  was  a means  of  communication  between  the  dwelling 
houses  of  the  defendants  and  the  store  below,  I do  not  see  how  I 
could,  on  the  authorities,  interfere  with  the  finding  of  the  magis- 
trate. In  all  cases  where  an  opening  between  a private  dwelling 
and  a place  of  business  has  to  be  closed  in  order  to  take  the  case 
out  of  the  exceptions  enumerated  in  sub-para,  (i)  of  sec.  2 (i)  of 
the  Act,  it  must  be  largely  a question  of  good  faith  on  the  part  of 
the  occupant  of  the  dwelling.  When  both  premises  are  occupied 
by  the  same  person,  then  the  nature  of  the  means  taken  to  cldse 
the  opening  ought  to  be  above  all  possible  suspicion.  I do  not 
think  it  is  incumbent  upon  him  to  brick  up  the  opening  or  to  close 
it  with  lath  and  plaster  (though  that  might  be  the  more  prudent 
course).  When  you  find,  as  in  the  present  case,  the  License 
Inspector  swearing  that  the  bent  nail  over  the  latch  on  one  of  the 
doors  could  be  turned  aside  by  the  finger,  and  that  the  hinge 
screwed  over  the  door  could  be  easily  pulled  away  because  the 
screw-heads  were  small  enough  to  pass  through  the  screw-holes, 
doubts  are  raised  as  to  the  bona  ftdes  of  the  effort  made  to  comply 
with  the  law. 

But,  without  going  further  into  this  point,  I pass  to  another, 
which,  while  it  was  not  dwelt  on,  either  in  the  evidence  or  on  the 
argument,  at  any  length,  seems  to  me  to  be  fatal  to  the  case  of  the 
defendants.  Section  2,  para,  (i) , defines  a ‘ ‘ private  dwelling  house” 
as  “a  separate  dwelling  with  a separate  door  for  ingress  and  egress, 
and  actually  and  exclusively  occupied  and  used  as  a private 
residence.”  Interpreted  alone,  these  words  might  have  presented 
difficulty  in  many  cases,  but  some  of  the  difficulties  are  settled  by 
the  qualifications  which  follow.  As  these  qualifications  stood  prior 
to  the  amendment  of  1918  (8  Geo.  V.  ch.  40,  sec.  3),  the  existence 
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under  the  same  roof  with  the  dwelling  house  of  any  shop  or  place 
of  business,  broadly  speaking,  took  the  dwelling  out  of  the  defini- 
tion: Rex  y.  Purdy  (1917),  41  O.L.R.  49.  It  was  then  immaterial 
whether  the  shop  was  below  or  above  or  alongside  the  dwelling, 
if  they  were  in  the  same  1 1 building  ’ ’ or  “ house.  ’ ’ To  this  sweeping 
exclusion  from  the  definition,  the  legislation  of  1918  made  an 
exception.  By  sec.  3 of  8 Geo.  V.  ch.  40,  there  is  added  to  sub- 
para. (i)  of  para,  (i)  the  proviso:  “Provided,  however,  that  where 
the  office,  shop  or  place  of  business  mentioned  in  this  subdivision 
is  on  the  ground  floor  of  any  building  which  above  the  ground  floor 
is  used  exclusively  for  living  apartments  having  no  internal  com- 
munication with  the  ground  floor,  such  apartments  . . . , 

shall  be  regarded  as  a private  dwelling  house.” 

The  object  of  this  amendment  is,  of  course,  plain.  The  occu- 
pation of  quarters  for  living  purposes  above  shops  and  places  of 
business  is  so  common  that  it  would  have  created  an  unfair  dis- 
tinction to  exclude  them  from  the  category  of  “private  dwelling 
houses.”  But  the  scope  of  the  section  is  clear.  That  portion  of 
the  building  above  the  ground  floor  must  be  exclusively  occupied 
as  a dwelling  house.  The  Legislature  did  not  intend,  when  it 
declared  that  the  ground  floor  might  be  eliminated  from  con- 
sideration, to  remove  in  the  slightest  degree  any  of  the  limitations 
which  qualified  the  definition  of  a “private  dwelling  house”  by 
the  earlier  words  of  para.  so  far  as  those  limitations  applied 
to  the  upper  portion  of  the  building.  And  so  it  declared  that  that 
portion  of  the  building  above  the  store  must  be  used  “exclusively” 
for  living  apartments.  Mr.  Porter  strenuously  argued  that 
“exclusively”  had  reference  to  that  portion  of  the  upper  storey 
occupied  for  living  purposes,  and  that  if  the  apartments  occupied 
by  the  defendants  were  used  for  living  apartments  only,  then  it 
was  immaterial  that  some  other  portion  of  the  same  floor  might  be 
used  for  some  other  purpose,  even  if  covered  by  the  same  roof  and 
forming  part  of  the  same  building.  I do  not  so  read  the  proviso. 
The  words  are  “any  building  which  above  the  ground  floor  is  used 
exclusively.”  The  exclusive  use  refers  to  the  whole  of  the  building 
above  the  ground  floor. 

Here  the  building  contains,  above  the  ground  floor,  the  mission- 
hall  or  church,  used  by  the  Plymouth  Brethren,  and  on  the  third 
floor  the  C.O.F.  hall.  In  my  judgment,  the  upper  storeys  are  not 
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exclusively  used  for  living  apartments.  It  is  to  be  noticed  that  by 
para,  (i),  sub-para,  (i),  the  partial  occupation  or  use  of  a building 
as  a “ public  hall”  “or  hall  of  any  society  or  order”  deprives  the 
residential  part  of  the  building  of  its  “private”  character.  It 
would  be  somewhat  anomalous  to  exclude  the  right  to  have  a public 
hall  within  the  same  building  as  a dwelling  house,  when  the  dwelling 
comprises  the  whole  of  the  rest  of  the  building,  and  to  permit  it  in 
the  case  of  a dwelling  house  occupying  only  the  upper  part  of  the 
building. 

In  the  cases  of  Nicholas  Maker  and  W.  Aziz  a further  ground 
is  set  up,  namely,  that  “the  liquor  was  found  and  seized  at  the 
same  time  at  which  the  seizure  of  the  liquor  of  Michael  Maker 
was  made  and  in  the  same  dwelling.”  It  is  not  suggested  that  no 
liquor  of  Nicholas  Maker  or  of  W.  Aziz  was  found,  but  that  the 
seizure  was  made  at  the  same  time  and  in  the  same  place.  This  is 
not  the  case  of  two  persons  being  convicted  of  the  same  offence 
under  sec.  84  (2).*  Each  defendant  was  proved  to  have  liquor  in 
a forbidden  place.  It  is  surely  a novel  suggestion  that  under  these 
circumstances  only  one  is  guilty  because  the  place  is  the  same  or 
the  seizure  took  place  on  the  same  day.  They  were  all  severalty 
guilty  of  distinct  offences;  and,  even  if  the  liquor  had  belonged  to 
them  as  co-owners,  they  would  each  have  been  equally  guilty  of  a 
distinct  offence.  Section  84  (2)  applies  to  cases  where  there  is  an 
“occupant”  liable  on  technical  grounds  and  an  “actual  offender.” 
In  the  present  case  all  the  accused  are  “actual  offenders.” 

The  convictions  must  stand,  and  the  motions  to  quash  are 
dismissed  with  costs. 

*Sub-section  2 of  sec.  84  was  added  by  the  Ontario  Temperance  Amend- 
ment Act,  7 Geo.  V.  ch.  50,  sec.  30,  and  is  as  follows: — 

(2)  The  person  actually  selling,  or  otherwise  contravening  any  of  the 
provisions  of  this  Act,  is  for  the  purposes  hereof  styled  “the  actual  offender,” 
whether  acting  on  behalf  of  himself  or  of  another  or  others,  and  the  actual 
offender  shall  personally  incur  the  penalties  prescribed  by  this  Act,  and  at  the 
prosecutor’s  option  the  actual  offender  may  be  prosecuted  jointly  with  or 
separately  from  the  occupant,  but  both  of  them  shall  not  be  convicted  of  the 
same  offence,  and  the  conviction  of  one  of  them  shall  be  a bar  to  the  conviction 
of  the  other  of  them  therefor. 
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[ORDE,  J.] 


Re  O’Donnell  and  Nicholson. 

Deed — Conveyance  of  Land  to  Dead  Person , “his  Heirs  and  Assigns” — In- 
operative Instrument — Title  by  Possession — Limitations  Act— Evidence — 
Possible  Disability  of  Person  Claiming  under  Grantor. 

M.  died  on  the  4th  January,  1879,  having  previously  agreed  to  purchase  land 
from  S.  and  having  gone  into  possession.  On  the  24th  April,  1879,  S. 
executed  a conveyance  of  the  land,  with  the  intention  no  doubt  of  conveying 
it  to  the  heirs  of  M. ; but,  by  mistake,  the  deed  was  so  drawn  and  executed 
as  to  convey  to  M.,  his  heirs  and  assigns: — 

Held,  upon  an  application  under  the  Vendors  and  Purchasers  Act,  that  the 
deed  was  wholly  inoperative  to  convey  any  estate,!  either  retroactively  to 
M.  in  his  lifetime  or  directly  to  his  heirs. 

The  widow  and  heirs  of  M.  occupied  the  land  exclusively  from  1879  to  1905,  and 
the  vendor  then  acquired  the  land  from  them  and  continued  in  possession 
until  1920: — 

Held,  that  the  vendor,  shewing  a title  acquired  under  the  Limitations  Act, 
must  give,  in  addition  to  evidence  of  possession,  satisfactory  evidence  that 
the  right  of  any  person  claiming  under  S.,  and  who  may  have  been  under 
some  disability,  had  been  effectually  barred  by  lapse  of  time. 

An  application  by  a purchaser  of  land,  under  the  Vendors  and 
Purchasers  Act,  for  an  order  determining  the  validity  of  an  objec- 
tion to  the  vendor’s  title. 


August  20.  The  motion  was  heard  by  Orde,  J.,  in  the  Weekly 
Court,  Toronto. 

Daniel  lirquhart,  for  the  purchaser. 

G.  M.  Willoughby,  for  the  vendor. 


August  21.  Orde,  J.: — One  of  the  links  in  the  chain  of  title 
as  registered  is  a conveyance  by  way  of  grant  from  one  Levi  Snider 
to  one  Henry  McCartney,  dated  the  24th  April,  1879,  and  regis- 
tered on  the  12th  May,  1904.  Henry  McCartney  had  in  fact 
died  on  the  4th  January,  1879,  more  than  three  months  prior  to 
the  date  of  the  conveyance.  It  is  not  suggested  that  the  deed 
was  really  executed  prior  to  his  death  and  by  some  error  dated 
afterwards,  but  it  appears  that  McCartney  had  purchased,  or 
agreed  to  purchase,  in  his  lifetime,  and  died  before  the  conveyance 
was  made;  and  that,  through  the  stupidity  of  some  unlicensed 
conveyancer,  the  deed  was  so  drawn  and  executed  as  to  purport 
to  convey  to  Plenry  McCartney,  his  heirs  and  assigns. 

The  purchaser  objects  to  this  deed  as  being  wholly  inoperative 
to  convey  any  estate  in  the  lands  to  any  one.  The  purchaser’s 
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objection  must  be  sustained.  Among  the  necessary  incidents  to 
a deed  are  that  there  shall  be  at  least  two  parties  to  it  and  that 
it  shall  be  delivered:  Coke  upon  Littleton,  35.  b. ; Blackstone,  vol. 
2,  pp.  296  and  306.  Among  the  requisites  mentioned  by  Black- 
stone  (p.  296)  is  “that  there  be  persons  able  to  contract  and  be 
contracted  with  for  the  purposes  intended  by  the  deed.”  There 
was  not  when  the  deed  was  executed  by  Levi  Snider  any  such 
person  as  the  Henry  McCartney  with  whom  he  purported  to 
contract.  Nor  was  there  any  such  person  to  whom  or  for  whose 
bepefit  the  deed  could  be  delivered.  There  is  no  principle  which 
can  make  the  purported  conveyance  operate  retroactively  so  as 
to  vest  an  estate  in  Henry  McCartney  during  his  lifetime. 

Mr.  Willoughby  argued  that  the  grant  might  operate  as  a 
direct  conveyance  of  the  fee  to  McCartney’s  heirs.  It  is  stated 
in  2 Preston’s  Conveyancing,  p.  394:  “With  reference  to  in- 

dentures between  parties,  it  seems  to  be  a general  rule  that  no 
one  can  be  considered  as  a party  to  a deed  unless  he  be  named 
as  a party  in  the  clause  containing  the  names  of  the  persons  who 
are  formally  made  parties.”  And  in  8 Bythewood  and  Jarman’s 
Conveyancing,  413,  it  is  said:  “Where  the  deed  is  expressed  to 
be  made  between  the  parties,  the  parties  named  are  alone  parties 
to  the  instrument.”  Seethe  argument  in  Reeves  v.  Watts  (1866), 
L.R.  1 Q.B.  412,  at  p.  414. 

Now,  while  it  might  be  that  a deed  made  between  A.  as  grantor, 
of  the  one  part,  and  “all  the  heirs  at  law  of  B.”  as  grantees,  of 
the  other  part,  might  be  operative  in  favour  of  the  heirs  as  if 
expressly  named  (see  Elphinstone  on  Deeds,  pp.  126,  127,  as  to 
deeds  in  favour  of  a class),  this  deed  is  expressed  to  be  made  be- 
tween Levi  Snider  and  Henry  McCartney,  and  I do  not  see  how 
his  heirs  can  be  substituted  as  the  parties  with  whom  the  deed  is 
made.  In  any  event,  the  heirs  in  this  deed  do  not  take  any  estate 
on  the  face  of  the  deed.  The  words  are  merely  words  of  limitation 
to  describe  the  estate  in  fee  which  the  deed  purported  to  convey 
to  Henry  McCartney.  Even  if  the  deed  could  operate  as  a direct 
grant  to  the  heirs  as  if  named,  they  would  in  1879  have  received 
merely  a life-estate  and  not  the  fee. 

I must  hold,  therefore,  that  the  deed  in  question  was  wholly 
inoperative  to  convey  any  estate,  either  retroactively  to  Henry 
McCartney  in  his  lifetime  or  directly  to  his  heirs.  Its  only  value 
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is  as  a piece  of  evidence,  operating  perhaps  in  the  nature  of  an 
estoppel  as  against  Levi  Snider  and  his  heirs  or  legal  personal 
representatives. 

I am  also  asked  to  pass  upon  the  sufficiency  of  the  evidence 
of  possession.  There  seems  to  be  ample  and  fairly  satisfactory 
evidence  that  the  widow  and  heirs  of  Henry  McCartney  (who  had 
gone  into  possession  prior  to  his  death)  occupied  the  land  ex- 
clusively from  1879  to  1905,  when  the  present  vendor  acquired 
the  lands,  and  by  the  present  vendor  since  that  date.  What  is 
lacking,  and  what  I think  the  purchaser  is  entitled  to,  is  satis- 
factory evidence  that  the  right  of  any  person  claiming  under  Levi 
Snider,  and  who  may  have  been  under  some  disability,  has  been 
effectually  barred  by  lapse  of  time.  It  seems  hardly  possible  that 
after  41  years  any  such  right  could  now  exist,  having  in  view  the 
limitations  fixed  by  the  Limitations  Act,  R.S.O.  1914,  ch.  75,  secs. 
40,  41,  and  42,  but  I do  not  think  I ought  to  determine  this  without 
further  information. 

If  there  are  to  be  any  costs  on  this  application,  they  should  be 
paid  by  the  vendor. 


[IN  CHAMBERS.] 


Rex  v.  Chappus. 


Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  41 — ' 
Having  Intoxicating  Liquor  in  Place  other  than  Private  Dwelling  House — 
Liquor  Seized  upon  Highway  in  Course  of  Carriage  to  Defendant’s  House — 
Sale  at  Defendant’s  House — Vendor  Taking  Risk  of  Delivery — Property 
not  Passing — Sale  of  Goods  Act,  1920,  secs.  18,  19,  20 — Absence  of  Evidence 
that  Defendant  in  Possession  or  Control  at  Time  of  Seizure — Finding  of 
Magistrate — No  Evidence  to  Support — Conviction  Quashed. 

The  defendant  arranged  to  buy  a quantity  of  intoxicating  liquor  from  D. 
The  terms  of  the  bargain  were  that  D.  was  to  sell  to  the  defendant  at  the 
defendant’s  house;  that  D.  was  to  deliver  the  liquor  at  the  defendant’s  house 
and  was  to  get  no  money  until  it  was  delivered  there;  and  that  the  defendant 
was  to  take  no  chance  as  to  the  delivery,  but  that  D.  was  to  take  that  chance 
for  him.  The  defendant,  on  D.’s  behalf,  sent  a truck  and  driver  to  D.’s  house, 
in  the  middle  of  the  night;  D.  and  the  defendant  and  the  driver  (who  was  to 
be  paid  by  D.)  placed  the  liquor  in  cases  upon  the  truck,  and  the  driver 
drove  away  with  the  load,  the  defendant  following  in  a motor-car.  The  License 
Inspector  stopped  the  truck  upon  the  highway  and  seized  the  liquor.  Apart 
from  the  fact  that  the  defendant  was  in  a car  behind  the  truck,  there  was 
nothing  at  that  time  to  indicate  that  the  defendant  owned  or  had  control 
of  the  liquor.  He  was  convicted,  by  a magistrate,  of  the  offence  of  unlaw- 
fully having  intoxicating  liquor  in  a place  other  than  the  private  dwelling 
house  in  which  he  resided:  sec.  41  of  the  Ontario  Temperance  Act: — 
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Held,  upon  the  evidence,  that  the  property  in  the  liquor  had  not  passed  to 
the  defendant:  Sale  of  Goods  Act,  1920,  10  & 11  Geo.  Y.  ch.  40,  secs.  18, 
19,  20  (O.) 

Held,  also,  that  there  was  no  evidence  to  support  the  conclusion  that  the 
defendant  was  in  possession  or  charge  or  control  of  the  liquor  while  on  its 
way  from  D.’s  house. 

And  the  conviction  of  the  defendant  was  quashed. 

Motion  to  quash  a magistrate’s  conviction. 

August  18.  The  motion  was  heard  by  Orde,  J.,  in  Chambers. 

J.  W.  Curry,  K.C.,  for  the  defendant. 

Edward  Bayly,  K.C.,  for  the  Crown  and  the  magistrate. 

August  24.  Orde,  J. : — The  prisoner  was  convicted  under  the 
Ontario  Temperance  Act,  sec.  41,  by  the  Police  Magistrate  at 
Windsor,  of  unlawfully  having,  on  the  19th  July,  1920,  liquor 
in  a place  other  than  the  private  dwelling  house  in  which  he 
resided,  as  a second  offence,  and  was  sentenced  to  6 months’ 
imprisonment  with  hard  labour  in  the  Ontario  Reformatory. 

The  liquor,  which  comprised  about  65  or  66  cases  of  Scotch  and 
rye  whisky,  was  seized  by  the  License  Inspector  about  2.30  a.m. 
on  the  20th  July,  1920,  while  loaded  upon  a truck  which  was 
being  driven  on  the  public  highway  by  one  Vigneaux.  The 
accused  was  driving  behind  the  truck  in  a touring  car.  Apart 
from  the  fact  that  Chappus  was  in  a car  behind  the  truck,  there 
was  nothing  at  that  time  to  indicate  that  Chappus  owned  the 
liquor  or  had  it  in  his  possession  or  charge  or  control.  Vigneaux 
was  called  for  the  prosecution  and  swore  that  Chappus  had  come 
to  his  place  at  12.45  that  night,  woke  him  up  and  told  him  that 
one  Drouillard  wanted  him  at  his  (Drouillard’s)  house  with  his 
truck,  as  he  had  a load  for  him.  Vigneaux  went  to  Drouillard’s 
house  and  found  Chappus  there.  The  66  cases  were  loaded  on  to 
the  truck,  by  Vigneaux  and  Drouillard,  Chappus  assisting  by 
handing  the  cases  from  the  cellar  to  Drouillard,  who  in  turn 
passed  them  to  Vigneaux.  Drouillard  was  to  pay  Vigneaux. 
Vigneaux  left  with  the  load  and  Chappus  followed  in  his  car. 
About  half  way  to  Chappus’s  house,  the  liquor  was  seized  by  the 
Inspector.  Drouillard,  called  for  the  prosecution,  denied  having 
sold  the  liquor  to  Chappus,  but  said  that  he  was  to  sell  it  to  Chap- 
pus at  the  latter’s  house;  that  he  was  to  deliver  it  at  Chappus’s 
house  and  was  to  get  no  money  until  it  was  delivered  there;  and 
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that  it  was  part  of  the  bargain  that  Chappus  was  to  take  no  chance 
on  delivering  it,  but  that  he  (Drouillard)  was  to  take  that  chance 
for  him. 

It  is  clear  that,  if  the  effect  of  the  bargain  between  Drouillard 
and  Chappus  was  to  pass  the  property  in  the  liquor  to  Chappus,  as 
soon  as  it  was  appropriated  to  the  contract,  then  Chappus  must 
be  guilty;  but  it  is  contended  on  his  behalf  that  there  is  no  evi- 
dence which  justified  the  magistrate  in  coming  to  the  conclusion 
that  the  liquor  was  owned  by,  or  was  in  the  possession,  or  charge, 
or  control  of,  Chappus,  and  that  the  conviction  should  be  quashed. 

That  in  entering  into  a bargain  with  Drouillard  which,  if  com- 
pleted, would  result  in  a sale,  Chappus  was  assisting  Drouillard 
to  commit  an  offence  against  the  Act,  is  clear.  For  an  offence 
under  sec.  40  in  connection  with  this  transaction,  Drouillard  was 
convicted.  That  fact  has  no  bearing  upon  the  question  to  be 
determined  here.  Nor  must  the  fact  that  one  can  have  little 
sympathy  for  Chappus  be  allowed  to  have  any  weight  in  determin- 
ing whether  or  not  he  was  rightly  convicted  upon  the  evidence 
adduced  before  the  magistrate.  No  degree  of  moral  turpitude 
can  be  allowed  to  turn  the  scale  if  the  accused  is  not  technically 
guilty,  nor  can  a man  be  found  guilty  of  an  offence  merely  because 
of  a possible  intent  to  commit  one. 

The  sole  question  to  be  considered  here  is  whether  or  not, 
upon  the  evidence,  the  property  in  the  liquor  had  passed  to 
Chappus.  The  law  with  regard  to  the  time  when  the  property 
in  goods  sold  passes  from  the  vendor  is  quite  clear.  It  is  now 
embodied  in  secs.  18,  19,  and  20  of  the  Sale  of  Goods  i^ct,  1920 
(10  & 11  Geo.  Y.  ch.  40),  which  came  into  force  on  the  1st  July 
last,  and  which  codifies  the  existing  law  governing  the  sale  of  goods. 

By  sec.  19,  the  question,  when  the  property  in  specific  or 
ascertained  goods,  which  are  the  subject  of  a contract  of  sale, 
is  transferred,  is  one  of  intention,  having  regard  to  the  terms  of 
the  contract,  the  conduct  of  the  parties,  and  the  circumstances 
of  the  case.  Section  20  then  sets  forth  certain  rules  for  ascertain- 
ing the  intention  of  the  parties  in  cases  where  no  different  inten- 
tion appears.  Rule  1 provides  that  where  there  is  an  uncondi- 
tional contract  for  the  sale  of  specific  goods  in  a deliverable  state 
the  property  in  the  goods  passes  when  the  contract  is  made, 
notwithstanding  that  the  time  of  payment,  or  of  delivery,  or  of 
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both,  is  postponed.  This  is,  of  course,  all  simply  declaratory  of 
the  law  as  it  stood  prior  to  the  Act.  See  Wilson  v.  Shaver  (1901), 
3 O.L.R.  110.  And  in  the  present  case  the  mere  fact  that  payment 
was  not  to  be  made  until  delivery  at  Chappus’ s house  would 
probably  not  be  sufficient  to  prevent  the  title  in  the  goods  from 
passing  to  him  as  soon  as  the  contract  was  made  and  the  goods 
set  apart  for  delivery  to  Chappus.  But  the  only  evidence  here 
as  to  the  terms  of  the  contract  is  that  of  Drouillard  himself,  to 
the  effect  that  no  sale  was  to  take  place  until  the  liquor  was  de- 
livered at  Chappus’s  house.  Now,  however  much  one  ma}^  feel 
inclined  to  the  belief  that  this  was  all  a subterfuge,  yet  that  is  the 
only  evidence  which  fastens  upon  Chappus  any  interest  in  the 
liquor.  It  is  true  there  is  the  evidence  of  Vigneaux  as  to  the  visit 
from  Chappus;  and  there  is,  of  course,  abundant  evidence  that 
Chappus  assisted  Drouillard  in  getting  the  liquor  out  of  his  cellar 
to  load  upon  the  truck,  and  that  he  followed  the  truck  on  the 
way  to  his  house.  But,  if  the  liquor  was  not  then  the  property 
of  Chappus,  there  is  bo  evidence  that  he  was  in  charge  or  control 
of  it.  Let  it  be  admitted  that  he  was  following  it  to  see  that  it 
was  safely  delivered  at  his  house,  there  is  no  evidence  that  Vigneaux 
was  in  any  way  subject  to  his  orders  or  under  his  control. 

There  is  here  no  prima  fade  proof  of  possession  by  the  accused 
which  would  of  itself,  in  spite  of  any  other  evidence,  support  the 
conviction  upon  a motion  to  quash.  If  the  magistrate  came  to 
the  conclusion  that  Chappus  was  in  possession,  or  charge,  or  control 
of  the  liquor  while  on  its  way  from  Drouillard’s  house,  apart  from 
any  question  of  ownership,  then,  in  my  judgment,  there  was  no 
evidence  upon  which  to  support  it.  But,  if  the  property  had 
passed  to  Chappus,  then  the  conviction  must  be  sustained.  It 
was  urged  on  behalf  of  the  Crown  that  the  magistrate  was  justi- 
fied in  finding  as  a fact,  upon  the  evidence  and  all  the  circum- 
stances, that  there  was  no  intention  that  the  property  should  not 
pass  until  delivery  at  Chappus’s  Louse.  If  there  were  any  facts 
upon  which  to  base  such  a finding,  then  the  magistrate’s  decision 
could  not  be  disturbed;  but  I do  not  see  how  the  magistrate’s 
decision  can  be  supported  in  the  present  case.  The  only  evidence 
as  to  the  terms  of  the  bargain  is  that  of  Drouillard.  He  was 
called  by  the  prosecution.  To  say  that  the  magistrate  can  accept 
so  much  of  that  evidence  as  is  sufficient  to  establish  a sale  and  so 
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convict  the  prisoner,  and  reject  whatever  terms  of  the  bargain 
are  in  the  prisoner’s  favour,  would  be  to  introduce  a most  dan- 
gerous practice.  The  only  evidence  of  the  contract  establishes, 
in  my  opinion,  that  no  property  was  to  pass  until  the  liquor  was 
safely  delivered  at  Chappus’s  house,  and  there  was  no  evidence 
to  justify  any  other  conclusion. 

I come  to  this  decision  with  great  reluctance  because  there  was 
an  obvious  intention  to  evade  the  provisions  of  the  Act,  but  I 
really  see  no  legal  reason  to  prevent  a man  who  is  attempting  to 
evade  the  Act  from  minimising  the  risks  by  stipulating  that  no 
property  in  the  liquor  shall  pass  to  him  until  delivery. 

For  thfese  reasons,  the  conviction  must  be  quashed,  with  the 
usual  order  for  the  protection  of  the  magistrate. 


[IN  CHAMBERS.] 


Re  Empire  Timber  Lumber  and  Tie  Co.  Limited. 


Company — Winding-up — Petition  by  Creditors  for  Order  under  Dominion  Act 
— Company  Incorporated  under  Ontario  Companies  Act  in  Process  of 
Voluntary  Winding-up  under  that  Act — Insolvency  not  Proved — Winding-up 
Act,  R.S.C.  1906,  ch.  144,  secs.  6 ( b ) and  11  (6),  (e) — Powers  of  Dominion 
Parliament — Bringing  Provincial  Company  within  Dominion  Act  on 
Grounds  other  than  Insolvency — Binding  Effect  of  Decided  Cases — Ontario 
Judicature  Act,  sec.  32  ( 2 ) — Power  to  Make  Order — Exercise  of  Discretion 
— Dismissal  of  Petition. 

An  order  may  be  made  under  the  Dominion  Winding-up  Act  for  the  winding-up 
of  a provincial  corporation  upon  proof  that  it  has  become  insolvent;  but 
the  only  basis  for  federal  interference  with  the  constitution  of  a provincial 
corporation  is  its  bankruptcy  or  insolvency;  and  the  mere  fact  that  a 
provincial  company  is  in  process  of  voluntary  winding-up  does  not  itself 
make  the  company  insolvent  under  the  Dominion  Act.  Section  6 (b)  and 
sec.  11  (6)  and  (e)  of  the  Act,  if  intended  to  be  applied  to  provincial 
companies,  are  beyond  the  powers  of  the  Dominion  Parliament. 

Re  Cramp  Steel  Co.  Limited  (1908),  16  O.L.R.  230,  followed. 

Re  Hamilton  Ideal  Manufacturing  Co.  Limited  (1915),  34  O.L.R.  66,  distin- 
guished. 

Re  Colonial  Investment  Co.  of  Winnipeg  (1913),  15  D.L.R.  634,  not  followed. 

The  provisions  of  sec.  32,  sub-sec.  2,  of  the  Ontario  Judicature  Act,  do  not 
apply  to  a case  involving  the  exercise  of  powers  conferred  or  alleged  to 
be  conferred  by  a Dominion  statute. 

Section  125  of  the  Dominion  Winding-up  Act  indicates  an  intention  that  all 
provincial  Courts  shall  work  together;  and  it  is  desirable  that,  as  far  as 
possible,  in  the  judicial  interpretation  of  the  provisions  of  a federal  Act, 
there  should  be  uniformity  throughout  Canada.  Therefore,  if  the  decision 
of  the  Manitoba  Court  of  Appeal  in  the  Colonial  Investment  case  was  upon  a 
question  of  procedure  or  involved  merely  the  interpretation  of  some  section 
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of  the  Act,  it  would  probably  be  the  duty  of  a Judge  in  Ontario  to  follow  it; 
but,  as  the  decision  dealt  with  the  question  of  the  power  of  a provincial 
Judge  to  interfere  with  the  constitution  of  a provincial  company,  it  was 
necessary  to  consider  whether  that  decision  should  be  followed  in  Ontario. 
A company,  incorporated  under  the  Ontario  Companies  Act,  was  in  process 
of  winding-up  voluntarily  under  the  provisions  of  that  Act,  pursuant  to 
a resolution  of  the  shareholders,  when  an  application  was  made  by  a creditor 
for  a winding-up  order  under  the  Dominion  Act: — 

Held,  assuming  that  there  was  power  to  make  an  order,  insolvency  not  being 
proved,  that,  in  the  exercise  of  a proper  discretion,  the  order  ought  not  to 
be  made  at  the  instance  of  a creditor  for  less  than  $600,  when  creditors 
to  the  extent  of  more  than  $14,000  appeared  to  be  willing  that  the  liquidator 
should  be  given  an  opportunity  to  realise  the  assets  to  the  best  advantage, 
and  were  opposed  to  a compulsory  winding-up. 

Petition  by  Hall  Brothers  Limited,  creditors,  for  an  order  for 
the  winding-up  of  the  above-named  company,  under  the  Dominion 
Winding-up  Act. 


August  18.  The  motion  was, heard  by  Orde,  J.,  in  Chambers. 

G.  H.  Sedgewick,  for  the  petitioners. 

H.  H.  Dewart,  K.C.,  for  the  company. 

August  26.  Orde,  J. : — The  Empire  Timber  Lumber  and  Tie 
Company  Limited  is  incorporated  under  the  Ontario  Companies 
Act  and  is  now  in  process  of  winding-up  voluntarily  under  the 
provisions  of  the  Act,  in  pursuance  of  a resolution  of  the  share- 
holders passed  on  the  3rd  July,  1920.  The  resolution  also  appoint- 
ed Mr.  John  S.  Stewart  liquidator.  The  company  has  a nominal 
capital  of  $85,000.  The  evidence  as  to  the  nature  and  extent 
of  the  company’s  assets  and  liabilities  is  a little  vague,  but  it 
appears  to  have  certain  saw-mills  and  equities  in  or  options  upon 
timber  lands  and  some  lumber  on  hand,  all  valued  at  approxi- 
mately $35,000,  with  liabilities,  secured  and  unsecured,  of  about 
$30,000.  The  petitioners,  Hall  Brothers  Limited,  are  creditors 
upon  an  overdue  promissory  note  for  $591.70  and  interest.  No 
judgment  has  been  recovered  upon  this  note,  nor  has  there  been 
default  for  60  days  after  demand  made,  under  sec.  4 of  the  Dom- 
inion Winding-up  Act. 

The  petitioners  make  no  allegation  of  insolvency,  but  rely 
solely  upon  the  fact  that  they  are  creditors,  and  that  the  com- 
pany has  passed  a resolution  to  wind  up  voluntarily,  and  ask 
that  it  be  declared  that  the  company  is  a corporation  to  which 
the  provisions  of  the  Winding-up  Act  are  applicable  and  that 
the  company  ought  to  be  wound  up  under  that  Act. 
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That  the  Court  may  make  a winding-up  order  under  the 
Dominion  Act  against  a provincial  corporation  which  it  is  proved 
has  become  insolvent  is  well-established.  But  the  petitioners 
claim  that,  without  establishing  insolvency,  they  are  entitled 
to  have  the  company  wound  up  under  the  Dominion  Winding-up 
Act,  R.S.C.  1906,  ch.  144,  para,  (i b ) of  sec.  6 and  paras.  (6)  and 
(e)  of  sec.  11.  Section  6 declares  that  the  Act  shall  apply  to  “all 
incorporated  trading  companies  doing  business  in  Canada  where- 
soever incorporated  ...  (a)  which  are  insolvent;  or  (6) 

which  are  in  liquidation  or  in  process  of  being  wound  up,”  etc. 
By  sec.  11:  “The  Court  may  make  a winding-up  order  .... 
(6)  where  the.  company  at  a special  meeting  of  shareholders  called 
for  the  purpose  has  passed  a resolution  requiring  the  company 
to  be  wound  up;  . . . or,  (e)  when  the  Court  is  of  opinion 

that  for  any  other  reason  it  is  just  and  equitable  that  the  com- 
pany should  be  wound  up.” 

There  is  no  doubt  that,  if  the  question  depended  upon  the 
mere  construction  of  these  sections,  the  Court  would  have  power 
to  bring  a provincial  corporation  within  the  Dominion  Act  on 
grounds  other  than  insolvency.  But  the  question  whether  or  not 
the  Dominion  Parliament  can  legislate  so  as  to  force  a provincial 
corporation  into  a compulsory  winding-up  on  any  ground  other 
than  bankruptcy  or  insolvency  is,  in  my  judgment,  not  yet  clearly 
settled. 

In  Re  Cramp  Steel  Co . Limited  (1908),  16  O.L.R.  230,  231, 
Mabee,  J.,  held  that  “the  only  clauses  of  the  Dominion  Act  that 
can  be  made  to  apply  to  an  Ontario  corporation  are  those  dealing 
with  insolvency.”  That  decision  has  not  yet  been  overruled  in 
this  Province,  although  in  Re  Hamilton  Ideal  Manufacturing  Co. 
Limited  (1915),  34  O.L.R.  66,  23  D.L.R.  640,  Kelly,  J.,  made  an 
order,  under  paras,  (d)  and  (e)  of  sec.  11  of  the  Dominion  Act,  to 
wind  up  a provincial  company;  there  the  question  of  ultra  vires 
does  not  seem  to  have  been  discussed,  the  only  point  involved,  so 
far  as  would  appear  from  the  judgment,  being  whether  or  not  it 
was  a proper  case  for  the  exercise  of  the  learned  Judge’s  dis- 
cretion to  make  a compulsory  winding-up  order.  As  an  authority 
upon  the  question  of  jurisdiction  I cannot  regard  that  case  as  in 
conflict  with  the  Cramp  case. 
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I am,  however,  referred  to  a decision  of  the  Court  of  Appeal 
in  Manitoba,  Re  Colonial  Investment  Co.  of  Winnipeg  (1913), 
15  D.L.R.  634,  in  which  it  was  held  that,  as  the  Dominion  Parlia- 
ment has  power  under  sec.  91  (21)  of  the  British  North  America 
Act  to  declare  what  constitutes  insolvency,  it  may  enact  that  a 
company,  if  in  process  of  voluntary  liquidation  pursuant  to  a 
resolution  of  its  shareholders,  nlay  be  brought  under  the  pro- 
visions of  the  Dominion  Winding-up  Act,  on  the  petition  of  a 
shareholder,  although  not  actually  insolvent,  since  such  vol- 
untary proceeding  is  to  be  regarded  as  a species  of  insolvency. 

In  considering  whether  or  not  the  Cramp  case  is  binding 
upon  me,  I think  I am  at  liberty  to  disregard  sec.  32,  sub-sec.  2, 
of  the  Ontario  Judicature  Act,  which  provides  that  “it  shall 
not  be  competent  for  any  Judge  of  the  High  Court  Division  in 
any  case  before  him  to  disregard  or  depart  from  a prior  known 
decision  of  any  other  Judge  of  co-ordinate  authority  on  any 
question  of  law  or  practice  without  his  concurrence.”  I do  not 
think  this  provision  could  be  intended  to  apply  to  a case  involving 
the  exercise  of  powers  conferred  or  alleged  to  be  conferred  by  a 
Dominion  Act;  and  especially  when  the  Act  itself  provides,  by 
sec.  125,  that  the  Courts  of  the  various  Provinces  and  the  Judges 
thereof  shall  be  auxiliary  to  one  another  for  the  purposes  of  the 
Act.  While  this  section  does  not  amalgamate  all  the  provincial 
Courts  into  one  federal  Court,  it  indicates  an  intention  that  they 
shall  work  together,  and  I am  of  the  opinion  that  it  is  desirable 
that,  as  far  as  possible,  in  the  judicial  interpretation  of  the  pro- 
visions of  a federal  Act,  there  should  be  uniformity  throughout 
Canada.  For  this  reason,  if  the  decision  of  the  Manitoba  Court 
of  Appeal  in  the  Colonial  Investment  case  was  upon  a question  of 
procedure  or  involved  the  mere  interpretation  of  some  section  of 
the  Act,  I should  probably  feel  it  my  duty  to  follow  it,  but  the 
decision  deals  with  the  question  of  the  power  of  a provincial 
Judge  to  interfere  with  the  constitution  of  a provincial  company. 
For  this  reason,  I deem  it  my  duty  to  consider  whether  or  not  I 
should  follow  that  decision  here. 

Now,  assuming  for  the  sake  of  argument  that,  in  the  exercise 
of  its  power  to  legislate  upon  the  subject  of  “Bankruptcy  and 
Insolvency,”  under  sec.  91  (21)  of  the  British  North  America 
Act,  the  Dominion  Parliament  can  declare  that  the  passage  of 
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a resolution  to  wind  up  voluntarily  ipso  facto  makes  the  company 
insolvent,  I am  unable  to  see  how  or  where  in  the  Winding-up 
Act  it  has  so  declared.  Among  all  the  different  conditions  which 
the  Act,  by  sec.  3,  declares  shall  be  deemed  to  be  insolvency,  the 
voluntary  winding-up  of  the  company  is  not  mentioned.  On  the 
contrary,  sec.  6 makes  the  Act  applicable  in  two  classes  of  cases: 
(a)  when  the  company  is  insolvent ; and  ( b ) when  it  is  in  liquida- 
tion or  in  process  of  being  wound  up — shewing  that  there  may  be 
cases  of  liquidation  or  winding-up  which  do  not  necessarily  con- 
constitute  insolvency.  With  all  due  respect  to  the  decision  in 
the  Manitoba  case,  I am  utterly  unable  to  follow  the  reasoning 
which  leads  to  the  conclusion  that,  because  the  Dominion  Par- 
liament has  power  to  declare  what  shall  constitute  insolvency, 
the  Winding-up  Act  has  in  effect  declared  that  a voluntary  liquida- 
tion or  winding-up  is  “a  species  of  insolvency.”  In  my  judg- 
ment, the  Dominion  Act  has  done  no  such  thing.  If  it  has  declared 
anything  at  all  in  this  respect,  it  is  that  a voluntary  liquidation 
or  winding-up  may  not  involve  insolvency  at  all.  If  the  Manitoba 
decision  is  to  be  accepted  as  sound,  then  it  means  that  a pro- 
vincial corporation,  however  solvent  it  may  be,  cannot  voluntarily 
wind  up  and  distribute  its  assets  under  the  law  of  its  constitution 
without  running  the  risk  of  being  harassed  by  a small  creditor, 
or  by  one  shareholder,  who  wishes  to  see  the  company  com- 
pulsorily wound  up  under  the  Dominion  Act.  With  all  due 
respect  for  the  judgment  of  those  Judges  who  were  in  the  majority 
in  the  Manitoba  case,  I find  myself  unable  to  agree  with  their 
decision.  In  my  judgment,  the  mere  fact  that  a provincial  com- 
pany is  in  process  of  voluntary  winding-up  does  not  of  itself 
make  the  company  insolvent  under  the  Dominion  Act. 

It  was  argued  on  behalf  of  the  petitioners  that  the  Dominion 
Act  gives  power  to  wind  up  a provincial  company  on  grounds 
other  than  insolvency.  But  all  the  authorities  are  agreed,  I think, 
that  the  o*nly  basis  for  federal  interference  with  the  constitution 
of  a provincial  corporation  is  its  bankruptcy  or  insolvency.  The 
decision  in  the  Manitoba  case  does  not  purport  to  justify  itself 
upon  any  other  ground  than  that  the  voluntary  winding-up  con- 
stituted a “species  of  insolvency.” 

It  may  be  that,  before  coming  to  a decision  upon  the  scope  of 
the  Dominion  Winding-up  Act,  I should  direct  notice  to  be  given  to 
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the  Attorney-General  for  Canada  and  the  Attorney-General  for 
Ontario,  under  sec.  33  of  the  Ontario  Judicature  Act,  and  if  the 
parties  desire  it  I shall  direct  such  notice  to  be  given.  But,  as  I 
am  also  of  opinion,  even  assuming  that  I have  power  to  make  an 
order,  that,  in  the  exercise  of  my  discretion,  the  order  ought  not 
to  be  made,  it  would  serve  no  useful  purpose  to  have  a re-argument 
before  me.  If  any  appeal  is  taken  from  my  order,  then  notice 
under  sec.  33  may  be  necessary. 

The  petitioners  object  to  the  liquidator  entering  into  a con- 
tract for  the  cutting  and  sale  of  a quantity  of  lumber,  the  details 
of  which  it  is  hardly  necessary  to  go  into  here.  Creditors  to  the 
extent  of  over  $14,000  appear  to  be  willing  that  the  liquidator 
should  be  given  an  opportunity  of  trying  to  realise  the  assets 
to  the  best  advantage,  and  are  opposed  to  a compulsory  winding- 
up.  Under  these  circumstances,  I do  not  think  I ought,  at  the 
instance  of  a creditor  for  less  than  $600,  to  make  an  order  to  wind 
up  the  company  under  the  authority  of  the  Court.  It  is,  of  course, 
obvious  that  default  in  payment  of  the  petitioners’  claim,  within 
the  time  fixed  by  the  Winding-up  Act,  may  make  the  company 
technically  insolvent,  or  the  company  may  commit  an  act  of 
bankruptcy  under  the  Bankruptcy  Act.  In  either  of  these  events, 
the  petitioners’  position  will  be  different,  but  at  present  I do  not 
consider  it  just  or  equitable  that  the  company  should  be  wound 
up  under  the  Dominion  Act. 

The  application  is,  therefore,  dismissed  with  costs. 
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[IN  CHAMBERS.] 

Rex  v.  Collina. 

Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  40 — 
Keeping  Intoxicating  Liquor  for  Sale — Evidence  to  Support  Conviction — 
Presumption — Secs.  67,  88 — Search-warrant — Primd  Facie  Evidence  of 
Possession— Motion  to  Quash  Conviction — When  Open  to  Review — Improper 
Admission  of  Evidence — Relevant  Evidence — Hearsay  Evidence — Effect 
upon  Mind  of  Magistrate — Sec.  102a.  (8  Geo.  V.  ch.  40,  sec.  19) — Sub- 
stantial Wrong— Ground  for  Reducing  Sentence. 

The  defendant  was  convicted,  by  a magistrate,  of  unlawfully  keeping  upon 
his  premises  intoxicating  liquor  for  sale,  in  contravention  of  sec.  40  of  the 
Ontario  Temperance  Act.  The  defendant  admitted  that  he  had  several 
bottles  of  strong  beer,  but  said  that  they  were  for  bis  own  use: — 

Held,  upon  a motion  to  quash  the  conviction,  that,  if  sec.  67  of  the  Act  were 
the  only  section  which  created  the  presumption  of  guilt  upon  proof  of 
possession,  there  might  be  force  in  the  objection  that  the  liquor  was  not 
found  upon  a search  made  under  a search-warrant  issued  pursuant  to  sec. 
67;  but  the  concluding  words  of  sec.  67  and  the  provisions  of  sec.  88  over- 
lapped; and,  to  give  effect  to  the  objection,  would  be  to  nulhfy  the  effect 
of  sec.  88. 

(2)  There  was  sufficient  primd  facie  evidence  of  possession  on  which  the 
magistrate  could  convict. 

(3)  Where  the  presumption  of  guilt  is  met  by  evidence  tending  to  rebut  it, 
the  magistrate’s  decision  is  not  open  to  review  upon  a motion  to  quash  the 
conviction. 

Rex  v.  Le  Clair  (1917),  39  O.L.R.  436,  followed. 

Rex  v.  Covert  (1916),  34  D.L.R.  662,  28  Can.  Crim.  Cas.  25,  and  Rex  v.  Barb 
(1917),  35  D.L.R.  102,  28  Can.  Crim.  Cas.  93,  not  followed. 

(4)  In  all  cases  of  summary  conviction,  wherever  it  is  clear  that  the  defendant 
has  not  had  a fair  trial,  or  the  magistrate’s  judgment  has  proceeded  upon 
grounds  which  are  improper  or  unfair  to  the  defendant,  the  conviction  is 
open  to  review;  but,  by  sec.  102a.  of  the  Act,  added  by  8 Geo.  V.  ch.  40, 
sec.  19,  no  conviction  is  to  be  quashed  on  the  ground  that  some  evidence  was 
improperly  admitted  or  rejected,  or  some  irregularity  occurred  at  the 
hearing,  unless,  in  the  opinion  of  the  Court  or  Judge,  some  substantial 
wrong  was  thereby  occasioned;  and  now  the  mere  admission  of  irrelevant 
evidence,  which  may  have  affected  the  magistrate’s  mind,  is  not  sufficient 
ground  for  quashing  the  conviction. 

Rex  v.  Melvin  (1916),  38  O.L.R.  231,  distinguished. 

(5)  The  defendant  being  primd  facie  guilty,  and  his  defence  being  that  the 
liquor  was  for  his  own  use,  evidence  as  to  the  character  of  the  house,  the 
frequent  presence  of  other  men  and  their  entering  or  leaving  the  house 
intoxicated,  the  number  of  empty  bottles,  and  the  drinking  of  liquor  by  a 
strange  man  at  a meal,  was  properly  admissible  for  the  purpose  of  meeting 
or  answering  the  defendant’s  denial  of  his  guilt. 

(6)  Hearsay  evidence  was  improperly  admitted  by  the  magistrate;  but, 
as  there  was  admissible  evidence  which,  coupled  with  the  presumption  of 
guilt,  justified  the  conviction,  and  it  did  not  appear  that  the  magistrate 
based  upon  the  hearsay  evidence  his  finding  of  fact  upon  which  he  adjudged 
the  defendant  guilty,  it  must  be  considered  that  no  substantial  wrong  had 
been  done  by  the  improper  admission  of  evidence. 

(7)  No  good  ground  was  shewn  to  justify  the  exercise  of  the  power  to  reduce 
the  sentence. 

Motion  for  an  order  quashing  the  conviction  of  the  defendant, 
by  the  Police  Magistrate  for  the  City  of  Hamilton,  for  unlawfully 
keeping  intoxicating  liquor  for  sale,  contrary  to  the  Ontario 
Temperance  Act,  6 Geo.  V.  ch.  50,  sec.  40. 
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August  26.  The  motion  was  heard  by  Orde,  J.,  in  Chambers. 

M . J.  O’Reilly,  K.C.,  for  the  defendant. 

Edward  Bayly,  K.C.,  for  the  magistrate. 

September  2.  Orde,  J. : — The  notice  of  motion  sets  forth 
several  grounds  upon  which  this  conviction  is  attacked,  but  upon 
the  argument  they  resolved  themselves  substantially  into  two, 
namely:  (1)  that  there  was  no  evidence  to  justify  the  conviction; 
and  (2)  that  the  Police  Magistrate  improperly  admitted  irrelevant 
evidence  which  affected  his  judgment,  to  the  prejudice  of  the 
accused. 

The  accused  was  convicted  by  the  Police  Magistrate  for  the 
City  of  Hamilton  of  unlawfully  keeping  liquor  for  the  purpose  of 
sale,  barter,  or  other  disposal,  at  No.  23  Case  street,  Hamilton, 
in  contravention  of  the  Ontario  Temperance  Act.  There  was 
ample  evidence  that  the  accused  had  strong  beer  upon  his  premises. 
He  admits  that  he  had  several  bottles,  but  claimed  that  they  were 
for  his  own  private  use.  There  was,  therefore,  evidence  con- 
stituting prima  facie  proof  of  guilt  upon  a charge  of  keeping  for 
sale,  under  sec.  88. 

It  was  contended  that  possession  of  liquor  could  not  be  treated 
as  prima  facie  proof  of  guilt  unless  the  liquor  was  found  upon  a 
search  made  under  a search-warrant  issued  under  sec.  67.  If  sec. 
67  were  the  only  one  which  created  the  presumption  of  guilt  upon 
proof  of  possession,  this  argument  might  have  some  force.  The 
concluding  words  of  sec.  67  and  the  provisions  of  sec.  88  overlap, 
but  to  give  effect  to  the  argument  now  advanced  would  be  to 
nullify  the  effect  of  sec.  88  completely. 

Mr.  O’Reilly  urged  that  where  the  presumption  of  guilt  was 
met  by  evidence  of  the  accused  or  otherwise  tending  to  rebut  this 
presumption,  the  magistrate’s  decision  was  open  to  review  upon  a 
motion  to  quash.  And  in  support  of  this  argument  he  referred  to 
two  Alberta  cases,  Rex  v.  Covert  (1916),  34  D.L.R.  662,  28  Can. 
Crim.  Cas.  25,  and  Rex  v.  Barb  (1917),  35  D.L.R.  102,  28  Can. 
Crim.  Cas.  93.  Those  decisions  are  in  direct  conflict  with  the 
line  of  cases  in  Ontario  of  which  Rex  v.  Le  Clair  (1917),  39  O.L.R. 
436,  is  an  example.  The  law  on  this  point  is  too  well  settled  in 
this  Province  to  leave  room  for  any  question  except  in  some 
higher  Court. 
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I must  hold  that  there  was  sufficient  primd  facie  evidence  of 
possession  on  which  the  magistrate  could  convict;  and,  unless  the 
conviction  ought  to  be  quashed  upon  the  other  ground,  it  must 
stand. 

In  all  cases  ,of  summary  conviction,  wherever  it  is  clear  that  the 
accused  has  not  had  a fair  trial,  or  the  magistrate’s  judgment  has 
proceeded  upon  grounds  which  are  improper  or  unfair  to  the 
accused',  the  conviction  is  open  to  review.  Rex  v.  Melvin  (1916), 
38  O.L.R.  231,  34  D.L.R.  382,  27  Can.  Crim.  Cas.  350,  is  cited  in 
support  of  the  contention  that  the  fact  that  drunken  men  had  been 
seen  coming  from  the  place  where  the  liquor  was  found  was  not 
relevant  to  the  issue,  and,  having  been  admitted,  might  have 
affected  the  judgment  of  the  magistrate.  It  is  pointed  out  by 
Mr.  Bayly  that,  after  the  decision  in  that  case,  sec.  102a.  was 
added  to  the  Act  by  8 Geo.  V.  ch.  40,  sec.  19.  By  that  section, 
“no  conviction  shall  be  quashed  or  set  aside  on  the  ground  that 
some  evidence  was  improperly  admitted  or  rejected,  or  some 
irregularity  occurred  at  the  hearing,  unless,  in  the  opinion  of  the 
Court  or  Judge,  some  substantial  wrong  was  thereby  occasioned.” 

If  Rex  v.  Melvin  is  to  be  regarded  as  an  authority  that  the  mere 
admission  of  irrelevant  evidence,  which  may  have  affected  the 
magistrate’s  mind,  is  sufficient  ground  for  quashing  the  conviction, 
then  it  seems  to  be  clear  that  sec.  102a.  declares  that  to  be  no 
longer  law,  and  that  now  it  must  appear  that  some  substantial 
wrong  to  the  accused  was  really  occasioned  thereby. 

In  the  present  case  there  was  evidence  not  only  of  the  finding  of 
the  liquor  in  the  house,  but  also  that,  on  the  occasion  when  the 
police  entered,  a man  who  was  not  the  accused  was  having  a meal 
at  which  he  was  drinking  beer;  that  there  were  a large  number  of 
empty  gin-bottles  and  beer-bottles  in  the  place;  drunken  men  had 
been  seen  going  into  and  coming  out  of  the  house  on  several 
different  occasions;  and  men  had  been  seen  drinking  at  the  dining- 
room table  with  glasses  and  bottles  on  the  table,  though  there 
was  no  evidence  that  they  were  drinking  intoxicating  liquor. 
There  was  direct  and  properly  admissible  evidence  of  the  foregoing 
facts,  but  there  was  also  a good  deal  of  hearsay  evidence,  which  the 
magistrate  ought  not  to  have  admitted,  such  as  statements  made 
to  the  police  constable  by  the  man  who  was  eating  a meal  in  the 
house,  statements  made  by  the  wife  of  the  accused,  and  con- 
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versations  overheard  in  the  house  without  any  evidence  that  the 
accused  was  present  at  the  time.  All  this  last  mentioned  evidence 
was  clearly  inadmissible. 

Mr.  O’Reilly  contends  that  the  evidence  as  to  drunken  men 
entering  or  coming  from  the  house,  and  as  to  the  presence  of  empty 
bottles,  and  as  to  the  strange  man  drinking  at  his  meal,  is  all 
irrelevant  and  ought  not  to  have  been  admitted.  I cannot  agree 
with  this  view.  The  accused  is  charged  with  keeping  liquor  for 
sale.  Having  liquor  in  his  private  dwelling  house  is  quite  lawful, 
if  not  kept  for  sale,  but  under  sec.  88  the  magistrate  may  convict  of 
keeping  for  sale  unless  the  accused  can  displace  the  presumption 
against  him.  Surely  the  character  of  the  house,  the  frequent 
presence  of  other  men  and  their  entering  or  leaving  the  house 
intoxicated,  the  number  of  empty  bottles,  and  the  drinking  of 
liquor  by  a strange  man  at  a meal,  are  all  factors  in  assisting  the 
magistrate  to  come  to  a conclusion.  Far  from  being  irrelevant, 
I should  consider  all  such  evidence  most  proper  and  desirable  in 
determining  the  bona  fides  of  the  defence,  for  that  is  really  the 
point.  The  accused  is  prima  facie  guilty.  All  such  evidence, 
whether  adduced  in  support  of  the  charge  or  by  way  of  reply,  is 
directed  towards  meeting  or  answering  the  defendant’s  denial  of 
his  guilt. 

Then  as  to  the  admission  of  the  hearsay  evidence,  I am  unable 
to  see  how  it  in  any  way  prejudiced  the  accused.  The  magistrate 
finds  as  a fact  that  the  accused  had  been  selling  liquor.  While  the 
magistrate  also  states  that  the  accused  had  been  selling  liquor 
under  the  guise  of  refreshments,  and  had  been  carrying  on  a 
restaurant  business  without  a license — statements  justified  only 
by  the  hearsay  evidence — I do  not  gather  from  the  magistrate’s 
judgment  that  he  bases  upon  the  hearsay  evidence  his  finding  of 
fact  upon  which  he  adjudges  the  defendant  guilty.  And,  as  there 
is  ample  admissible  evidence  coupled  with  the  prima  facie  proof 
of  guilt  to  justify  the  conviction,  I am  of  the  opinion  that  no 
substantial  wrong  has  been  done  by  the  improper  admission  of 
evidence,  and  that  the  conviction  must  be  affirmed. 

The  motion  to  quash  is  accordingly  dismissed  with  costs. 

I was  also  asked  to  reduce  the  sentence  of  three  months  in 
gaol,  imposed  by  the  magistrate.  Some  good  ground  should  be 
shewn  to  justify  the  exercise  of  any  such  power.  None  was  shewn 
in  this  case,  and  I must  decline  to  interfere. 
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[IN  CHAMBERS.] 

Rex  v.  Johnson. 

Criminal  Law — Magistrates’  Conviction  for  Second  Offence  against  sec.  41  of 
Ontario  Temperance  Act — Failure  to  Effect  Personal  Service  of  Summons — 
Criminal  Code,  sec.  658 — Defendant  not  Present  at  Trial — Counsel  Appear- 
ing for  Defendant  and  Taking  Part  in  Trial,  though  Objecting  to  Method 
of  Service — Authority  of  Counsel — Retainer — Evidence — Waiver  of  Irregu- 
larity— No  Substantial  Wrong  Occasioned — Motion  to  Quash  Conviction. 

The  defendant,  accompanied  by  counsel,  appeared  before  two  Justices  to  answer 
a charge  of  a first  offence  against  the  Ontario  Temperance  Act.  Upon 
the  application  of  the  County  Crown  Attorney,  the  Justices  permitted 
the  charge  to  be  withdrawn,  in  order  that  a new.  charge  might  be  laid  as 
for  a second  offence.  When  the  charge  was  withdrawn,  the  defendant 
left  the  court;  but  his  counsel  afterwards  arranged  with  the  Crown  Attorney, 
in  the  event  of  a new  charge  being  laid,  “to  take  the  matter  up”  on  the  15th 
July.  A new  information  was  laid,  and  a summons  issued  for  the  15th 
July.  On  the  13th,  a constable  served  the  summons  by  leaving  it  with 
the  defendant’s  wife  at  his  residence,  in  his  absence.  On  the  15th,  the 
defendant  did  not  appear,  but  his  counsel  did,  and  objected  that  the  service 
was  not  legal.  The  Justices,  however,  proceeded  with  the  trial  of  the 
defendant,  and  his  counsel  remained  and  cross-examined  two  of  the  wit- 
nesses, after  objecting  to  being  obliged  to  proceed.  At  the  close  of  the 
proceedings,  the  Justices  adjourned  for  adjudication  until  the  19th  July, 
and  again  on  the  19th  July  until  the  22nd  July,  when  they  found  the  defend- 
ant guilty,  and,  upon  proof  of  conviction  for  a previous  offence,  guilty  of  a 
second  offence: — 

Held,  that  the  conviction  could  not  be  supported  if  its  regularity  depended 
' upon  the  service  of  the  summons:  there  was  no  evidence  that  the  constable 
made  any  effort  to  find  the  defendant  or  that  he  could  not  “conveniently 
be  met  with:”  Criminal  Code,  sec.  658. 

But  counsel’s  retainer  to  defend  the  accused  covered  the  subsequent  charge 
for  the  same  offence  if  and  when  laid;  and  the  appearance  of  counsel  on  the 
15th  July  was  a waiver  of  any  irregularity  in  the  service  of  the  summons. 
Regina  v.  Doherty  (1899),  3 Can.  Crim.  Cas.  505,  followed. 

There  was  nothing  to  shew  that  the  defendant  was  prejudiced  by  his  absence 
or  that  his  defence  (if  any)  was  not  as  fully  made  out  by  his  counsel  as  if 
he  had  been  there  himself ; and,  if  there  was  any  irregularity  at  the  hearing, 
no  substantial  wrong  was  occasioned  thereby. 

A motion  to  quash  the  conviction  was  dismissed. 

Motion  for  an  order  quashing  the  conviction  of  the  defendant, 
by  two  Justices  of  the  Peace,  for  unlawfully  having  intoxicating 
liquor  in  a place  other  than  his  private  dwelling  house,  contrary 
to  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  sec.  41. 

September  2.  The  motion  was  heard  by  Orde,  J.,  in  Chambers. 
C.  A.  Payne,  for  the  defendant. 

Edward  Bayly,  K.C.,  for  the  magistrates. 


September  4.  Orde,  J.: — The  notice  of  motion  attacks  this 
conviction  upon  several  grounds,  but  upon  the  argument  only 
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one  was  urged,  namely,  that  by  reason  of  the  service  of  the  sum- 
mons upon  the  wife  of  the  accused,  instead  of  upon  him  personally, 
and  his  non-attendance  at  the  trial,  there  had  not  been  a proper 
or  fair  trial. 

The  circumstances  surrounding  the  trial  are  somewhat  unusual. 
On  the  8th  July,  1920,  Johnson  appeared,  with  his  counsel,  Mr. 
E.  J.  Butler,  of  Belleville,  before  two  Justices  at  Madoc,  to  answer 
a charge  under  sec.  41  of  the  Ontario  Temperance  Act.  This 
charge  had  been  laid  as  for  a first  offence.  Upon  the  application 
of  the  County  Crown  Attorney,  the  Justices  permitted  the  charge 
to  be  withdrawn,  apparently  in  order  that  a new  charge  might 
be  laid  as  for  a second  offence.  When  the  charge  was  withdrawn, 
the  accused  left  the  court,  and  it  was , subsequently  arranged 
between  Mr.  Butler  and  the  County  Crown  Attorney  that,  if  a 
new  charge  was  laid,  Mr.  Butler  “ would  try  and  arrange  to  take 
the  matter  up  on  the  15th  July.”  A new  information  was  laid 
on  the  10th  July,  and  a summons  issued  to  Johnson,  returnable 
on  the  15th  July,  at  Madoc.  This  was  given  on  the  10th  to  a 
constable  to  serve,  and  on  the  13th  the  constable  served  the 
summons  by  leaving  it  with  Johnson’s  wife  at  his  residence  at 
Madoc,  Johnson  himself  being  then  absent. 

There  is  no  evidence  to  shew  that  the  constable  made  any 
effort  to  find  Johnson  or  to  learn  whether  or  not  the  summons 
he  was  serving  upon  the  wife  would  come  to  Johnson’s  notice 
in  time  for  the  15th.  The  County  Crown  Attorney  communicated 
with  Mr.  Butler  by  telephone,  and  they  went  to  Madoc  on  the 
15th.  When  the  case  was  called,  Johnson  did  not  appear,  but 
Mr.  Butler  did  not  ask  for  an  adjournment  on  that  ground, 
believing  that  Johnson  would  appear  before  the  proceedings  were 
over.  The  constable  was  called  and  testified  as  to  the  service  of 
the  summons  upon  the  wife  of  the  accused,  whereupon  Mr.  Butler 
objected  that  the  service  had  not  been  legal.  Notwithstanding 
this  objection,  the  Justices  proceeded  with  the  trial,  and  Mr. 
Butler  remained  and  cross-examined  two  of  the  Crown’s  wit- 
nesses. The  record  of  his  cross-examination  of  the  first  witness 
cross-examined  is  preceded  by  the  words,  “Subject  to  objection, 
to  Mr.  Butler,”  which  I understand  to  mean  that  Mr.  Butler 
himself  objected  to  being  obliged  to  proceed,  and  did  proceed 
subject  to  that  objection.  At  the  close  of  the  proceedings,  the 
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Justices  formally  “adjourned  for  adjudication”  until  the  19th 
July,  and  on  the  19th  July  adjourned  again  until  the  22nd  July, 
on  which  date  they  found  the  accused  guilty;  • and,  proof  of  a 
conviction  for  a previous  offence  being  given,  the  accused  was 
found  guilty  of  a second  offence,  and  was  sentenced  to  six  months’ 
imprisonment. 

The  accused  in  an  affidavit  says  that  he  left  Madoc  on  the 
13th  July,  before  the  summons  was  served,  and  did  not  return 
prior  to  his  arrest  in  Belleville  upon  a warrant  issued  after  his 
conviction,  and  that  until  his  arrest  he  had  received  no  notice  of 
the  summons.  He  refers  to  Mr.  Butler  as  his  counsel  on  the 
return  of  the  first  summons  on  the  8th  July,  but  does  not  repudiate 
Mr.  .Butler’s  authority  to  act  for  him  on  the  15th.  Mr.  Butler, 
in  referring  to  the  proceedings  at  Madoc  on  the  15th,  says:  “I 
had  received  no  specific  instructions  from  the  said  George  A. 
Johnson  to  attend  at  Madoc  on  the  said  15th  day  of  July.” 

It  was  virtually  admitted  by  Mr.  Bayly  that,  if  the  regularity 
of  the  conviction  depended  upon  the  proof  of  service  alone,  it 
would  be  difficult  to  support  it.  Section  658  of  the  Criminal  Code, 
which  is  applicable  to  the  procedure  when  serving  a summons, 
provides  for  service  upon  some  person  other  than  the  accused  at 
his  usual  place  of  abode,  if  the  accused  cannot  conveniently  be 
met  with.  There  is  no  evidence  here  that  the  constable  made  any 
effort  to  find  Johnson  or  that  he  could  not  “conveniently  be  met 
with.” 

But  it  is  contended  on  behalf  of  the  Crown  that  the  appearance 
by  Mr.  Butler  as  counsel  for  the  accused,  at  the  hearing  on  the 
15th  July,  was  a waiver  of  any  irregularity  in  the  service  of  the 
summons,  and  Regina  v.  Doherty  (1899),  3 Can.  Crim.  Cas.  505, 
a judgment  of  the  Supreme  Court  of  Nova  Scotia,  is  cited.  I 
think  I must  give  effect  to  this  contention.  Had  Mr.  Butler 
appeared  without  any  authority  whatever,  the  accused  could  not 
be  bound;  but,  on  the  material  before  me,  I must  hold  that  he 
had  ample  authority  and  instructions.  The  accused  does  not 
repudiate  Mr.  Butler’s  authority  to  appear,  and  Mr.  Butler  merely 
states  that  he  had  no  “specific”  instructions  to  attend  on  the 
15th.  But  it  is  clear  that  he  had  been  retained  on  the  8th  to 
defend  the  accused,  and  I am  satisfied  that  this  retainer  covered 
and  was  intended  to  cover  the  subsequent  charge  for  the  same 
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offence  if  and  when  laid.  Had  Mr.  Butler  refrained  from  appearing 
at  all  on  the  15th,  then  the  conviction  might  be  open  to  attack; 
but  Mr.  Butler,  acting  under  his  retainer,  appears  for  the  accused, 
and,  although  objecting  to  the  sufficiency  of  the  service,  takes 
part  in  the  trial  and  cross-examines  the  witnesses  for  the  prose- 
cution. 

It  is  rather  significant  that  the  matter  was  adjourned  to  the 
19th,  and  again  to  the  22nd  July,  before  the  Justices  found  the 
accused  guilty.  Had  Mr.  Butler  felt  that  the  accused  had  suffered 
any  material  injustice  by  his  failure  to  appear,  it  is  difficult  to 
believe  that  he  would  not  have  made  some  effort  to  have  the 
accused  appear  on  either  of  the  later  dates  for  the  purpose  of 
giving  his  evidence,  if  he  saw  fit,  or  to  get  a further  enlargement 
to  enable  this  to  be  done.  And,  while  it  is  not  really  incumbent 
upon  the  accused  to  disprove  his  guilt  if  the  proceedings  are 
irregular,  yet  it  is  not  without  significance  that  in  his  affidavit 
not  one  word  is  said  as  to  the  merits  of  the  defence  which  pre- 
sumably he  hoped  to  make  had  he  been  present.  There  is  abso- 
lutely nothing  to  shew  that  Johnson  was  in  any  way  prejudiced 
by  his  absence  or  that  his  defence  (if  any)  was  not  as  fully  made 
out  by  his  counsel  as  if  he  had  been  there  in  person,  and  I cannot 
see  that,  if  there  was  any  irregularity  at  the  hearing,  any  sub- 
stantial wrong  was  occasioned  thereby. 

.For  these  reasons,  I dismiss  the  motion  with  costs. 
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Rex  v.  Foxton. 


Sept.  10. 


Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  41 — 
Having  Liquor  in  Place  other  than  Private  Dwelling  House — Liquor  Found 
upon  Search  of  Premises — Evidence — Description  by  Witness  of  what  was 
Found — 11  Liquor” — Sufficiency — Sec.  2 (/)  of  Act — Cross-examination. 

A search  of  the  defendant’s  premises  being  made  under  a search-warrant, 
two  kegs  were  found,  one  of  which  contained,  it  was  said,  two  gallons  of 
liquor.  The  defendant  was  tried  and  convicted  by  a magistrate  upon  a 
charge  of  unlawfully  having  liquor  in  a place  other  than  the  private  dwelling 
house  in  which  he  resided,  contrary  to  sec.  41  of  the  Ontario  Temperance 
Act.  The  license  inspector  who  made  the  search  swore,  according  to  the 
magistrate’s  note:  “The  warrant  was  to  search  for  liquor.  We  found  one 
keg  with  about  two  gallons  of  liquor.  It  was  a five-gallon  keg.  The  two 
kegs  were  labelled.”  It  was  argued  that  no  offence  against  the  Act  was 
shewn: — 

Held,  that  the  information  and  conviction,  following  the  precise  terms  of  the 
statute,  rightly  described  the  offence  as  “having  liquor  in  a place  other 
than  a private  dwelling  house.” 

The  inspector  had  a warrant  to  search  for  liquor  of  the  kind  forbidden  by  the 
statute  (see  the  definition  of  “liquor”  in  sec.  2 (/));  and,  when  he  said  that 
he  found  “liquor,”  he  meant  intoxicating  liquor. 

If  there  could  be  any  doubt  as  to  the  meaning  of  the  witness,  it  was  the  duty 
of  counsel  for  the  defendant  to  make  it  clear  by  cross-examination. 

Browne  v.  Dunn  (1893),  6 R.  67,  followed. 

Where  a statutory  meaning  is  given  to  a word  by  the  interpretation  clause, 
and  where  the  word  is  used  in  this  special  sense  in  the  section  under  which 
the  prosecution  takes  place,  it  is  to  be  assumed  that  in  giving  evidence 
describing  the  situation  the  word  is  used  by  the  witnesses  in  the  same 
sense,  unless  upon  cross-examination  this  inference  is  displaced. 

A motion  to  quash  the  conviction  was  dismissed. 

Motion  for  an  order  quashing  the  conviction  of  the  defendant, 
by  a magistrate,  for  unlawfully  having  liquor  in  a place  other 
than  a private  dwelling  house,  contrary  to  the  provisions  of  the 
Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  sec.  41. 


September  9.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

J.  J.  Maciennan,  for  the  defendant. 

F.  P.  Brennan,  for  the  magistrate. 


September  10.  Middleton,  J. : — The  sole  question  argued 
was  the  sufficiency  of  the  proof  of  the  nature  of  what  was  found 
upon  the  premises. 
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Before  the  magistrate,  the  main  contention  appears  to  have 
been  that  the  residence  of  the  accused  did  not  lose  its  character 
of  a private  dwelling  house  by  reason  of  the  taking  of  a number 
of  young  women  as  boarders  during  the  summer  months.  That 
point  was  not  pressed  on  this  motion. 

It  appears  that  the  accused  received  from  a railway  company, 
on  the  2nd  June,  1920,  a five-gallon  keg  marked  as  containing 
liquor,  and  signed  a receipt  therefor.  This  was  dealt  with  under 
the  provisions  of  the  Act  relating  to  the  possession  of  intoxicating 
liquor,  and  I think  it  was  sufficiently  shewn  to  be  intoxicating 
liquor. 

On  the  25th  June,  a search  was  made,  under  a search-warrant, 
of  the  defendant’s  premises.  Two  kegs  were  found,  one,  it  is 
said,  containing  two  gallons  of  liquor.  There  was  nothing  to 
identify  it  with  the  keg  received  from  the  railway  company.  The 
searching  license  inspector,  according  to  the  magistrate’s  note, 
said:  “The  warrant  was  to  search  for  liquor.  We  found  one 

keg  with  about  two  gallons  of  liquor.  It  was  a five-gallon  keg. 
The  two  kegs  were  labelled.”  There  was  no  cross-examination 
upon  this  evidence.  Another  constable,  who  was  present,  spoke 
of  the  finding  of  the  kegs,  and  said  that  the  fluid  in  it  he  supposed 
to  be  liquor,  but  he  did  not  know.  He  “could  not  say  whether 
it  was  water  or  not.” 

The  argument  here  is  that  it  has  not  been  shewn  that  the 
liquor  was  intoxicating  liquor,  and,  therefore,  no  offence  against 
the  Act  has  been  shewn. 

When  one  refers  to  the  statute,  sec.  41  makes  it  an  offence 
to  “have  or  keep  or  give  liquor  in  any  place  wheresoever,  other 
than  in  the  private  dwelling  house”  in  which  the  accused  resides. 
By  the  interpretation  clause,  sec.  2 (/),  the  word  “liquor”  is 
defined  as  including  all  “fermented,  spirituous  and  malt  liquors,” 
etc.;  so  the  information  and  the  conviction,  following  the  precise 
terms  of  the  statute,  rightly  describe  the  offence  as  “having 
liquor  in  a place  other  than  a private  dwelling  house.” 

The  word  “liquor,”  apart  from  its  statutory  definition,  is, 
according  to  the  dictionaries,  specifically  applicable  to  all  alcoholic 
spirituous  liquids  if  distilled  or  fermented,  and  is  peculiarly  ap- 
plicable to  distilled  drink  as  distinguished  from  a fermented 
beverage;  so  that  the  prohibited  thing  might  well  be  described 
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by  the  term  used.  In  the  context  in  which  the  term  is  used, 
unless  the  witness  was  wilfully  dishonest,  it  could  not  have  been 
used  with  any  other  signification.  The  constable  had  a warrant 
to  search  for  liquor,  that  is,  liquor  of  the  kind  forbidden  by  the 
statute,  and  he  follows  the  statement  of  this  fact  with  the  state- 
ment that,  as  a result  of  the  search,  he  found  a keg  containing 
two  gallons  of  liquor.  Manifestly  he  means  intoxicating  liquor. 
If  there  could  be  any  doubt  as  to  the  meaning  of  the  witness, 
it  was  the  duty  of  counsel  acting  for  the  accused  to  clear  up  the 
situation  by  cross-examination.  The  House  of  Lords  in  Browne 
v.  Dunn  (1893),  6 R.  67,  laid  down  the  rule  that  there  is  a duty 
to  cross-examine,  drawing  the  attention  of  the  witness  to  any 
particular  point  upon  which  it  is  intended  to  suggest  that  he  is 
not  speaking  the  truth,  so  that  he  may  have  an  opportunity  of 
making  any  explanation  open  to  him,  unless  it  is  perfectly  clear 
from  the  surrounding  circumstances  that  it  is  intended  to  impeach 
his  story.  A fortiori , I think,  it  is  the  duty  of  counsel  to  cross- 
examine  where  it  is  intended  to  suggest  that  a witness  is  pervert- 
ing the  truth  by  the  use  of  a word  which  is  capable  of  an  am- 
biguous meaning,  in  such  a way  as  to  mislead  in  the  administra- 
tion of  justice. 

In  dealing  with  cases  of  this  kind,  it  must  not  be  forgotten 
that  the  magistrate’s  notes  of  the  evidence  may  well  be  incom- 
plete. The  story  which  possibly  takes  half  an  hour  in  the  telling 
is  reduced  to  a few  lines,  and  it  is  not  safe  to  assume  that  the 
responsibility  for  the  use  of  this  particular  term  did  not  rest  with 
the  magistrate.  This  is  particularly  the  case  when  the  whole 
defence  before  the  magistrate  appears  to  be  rested  upon  another 
ground,  for  at  the  trial  it  appears  to  have  been  taken  for  granted 
by  all  concerned  that  what  was  found  was  liquor  within  the 
meaning  of  the  Act. 

Apart  from  this,  I should  be  prepared  to  go  the  length,  if 
necessary,  of  holding  that,  where  a statutory  meaning  is  given  to 
a word  by  the  interpretation  clause,  and  where  the  section  under 
which  the  prosecution  takes  place  uses  the  word  in  this  special 
sense,  it  is  to  be  assumed  that  in  giving  evidence  describing  the 
situation  the  word  is  used  by  the  witnesses  in  the  same  sense, 
unless  upon  cross-examination  this  inference  is  displaced. 

14 — 48  o.l.r. 
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For  these  reasons,  I think  the  conviction  should  be  sustained 

1920 

and  this  motion  should  be  dismissed  with  costs. 

Rex 

V. 

Foxton. 

It  is  quite  true  that  in  all  these  cases  it  is  open  to  the  accused 
to  take  the  position  here  taken  that  the  offence  with  which  he 
is  charged  has  not  been  proved;  but,  when  the  assistance  of  the 
Court  is  invoked  to  quash  a conviction,  the  accused,  no  doubt, 
would  have  a more  sympathetic  hearing  if,  either  before  the 
magistrate  or  upon  this  motion,  there  was  something  to  indicate 
that  he  denied  his  guilt. 
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[ORDE,  J.] 


Township  of  South  Grimsby  v.  County  of  Lincoln  and  Town- 
ship of  North  Grimsby. 


Highway — Queenston  and  Grimsby  Road — Liability  of  Township  Corporation 
for  Maintenance — Statutory  Exemption — 45  Viet.  ch.  33,  sec.  8 (0.) — 
Assessment — Legality  of  Levy  upon  Township — Action  for  Declaration 
— Previous  Action  in  County  Court — Effect  of  Judgment  of  County 
Court — Judicature  Act,  sec.  23 — Res  Judicata — Merger  of  Cause  of 
Action — Improvement  of  Road  under  Good  Roads  System — County  By-laws 
— Highway  Improvement  Act — Abandonment  of  Right  of  Exemption — 
Acquiescence — Authority  of  Reeve — Absence  of  By-law. 

The  exemption  from  certain  rates  and  taxes  in  connection  with  the  Queenston 
and  Grimsby  road,i  accorded  to  the  Township  of  South  Grimsby  by  sec.  8 
of  the  Act  of  1882,  45  Yict.  ch.  33  (0.),  by  which  Act  the  Township  of 
Grimsby  was  divided  into  two  municipalities,  does  not  relieve  South 
Grimsby  from  liability  to  contribute  to  the  cost  of  the  improvement  of 
the  road,  under  by-laws  passed  by  the  Lincoln  County  Council,  pursuant 
to  the  Highway  Improvement  Act,  R.S.O.  1914,  ch.  40. 

Village  of  Merritton  v.  County  of  Lincoln  (1917),  41  O.L.R.  6,  applied  and 
followed. 

Semble,  that  the  right  to  the  exemption  could  not  be  abandoned  by  the 
acquiescence  of  the  Reeve  of  the  township  or  by  anything  less  than  a by-law 
of  the  township. 

In  an  action  for  a declaration  that  South  Grimsby  (the  plaintiffs)  were  not 
liable  to  be  rated  or  taxed  for  any  portion  of  the  cost  of  the  road  under  the 
system  for  the  improvement  of  highways  adopted  by  the  county  under 
the  provisions  of  the  Highway  Improvement  Act,  the  defence  of  res  judicata 
was  set  up  and  supported  by  production  of  the  judgment  in  a County 
• Court  action  brought  by  the  county  corporation  against  South  Grimsby 
to  recover  the  sum  of  $453.43  levied  against  that  township  for  the  year 
1917.  The  judgment  was  in  favour  of  the  county  corporation  for  the 
recovery  of  the  sum  named : — 

Held,  that  the  binding  effect  of  the  County  Court  judgment  must  be  limited 
to  the  cause  of  action  which  merged  in  that  judgment;  and  the  plaintiffs 
in  this  action  were  not  concluded  from  seeking  in  this  Court  a determination 
of  the  broad  question  of  their  liability  for  assessments  after  1917. 

The  County  Court  had  no  power  to  pronounce  a declaratory  judgment  as 
to  the  general  liability  of  the  township  under  the  county  by-laws.  The 
power  of  the  County  Court  was  limited  by  sec.  23  of  the  Judicature  Act 
to  matters  cognizable  by  it,  and  it  could  deal  with  the  question  of  general 
liability  only  for  the  purpose  of  determining  the  right  of  the  county  cor- 
poration to  recover  the  sum  of  $453.43,  an  amount  within  the  jurisdiction 
of  a County  Court. 

Action  for  a declaration  that  the  plaintiffs,  the  Municipal 
Corporation  of  the  Township  of  South  Grimsby,  were  not  liable 
for  the  levy  made  upon  them  by  the  defendants  the  Municipal 
Corporation  of  the  County  of  Lincoln,  under  county  by-law  No. 
605,  in  respect  of  the  Queenston  and  Grimsby  road;  that  the 
levy  was  illegal  and  void;  and  that  the  plaintiff  corporation  should 
not  be  assessed,  rated,  or  taxed  for  any  portion  of  the  cost  of  the 
15 — 48  o.l.r. 
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road  under  the  system  for  the  improvement  of  highways  adopted 
by  the  county  under  the  provisions  of  the  Highway  Improvement 
Act,  R.S.O.  1914,  ch.  40;  and  also  for  a declaration  that  the 
defendants  the  Municipal  Corporation  of  the  Township  of  North 
Grimsby  were  liable  for  all  assessments  in  respect  of  the  road; 
and  for  a mandamus,  an  injunction,  and  other  incidental  relief. 

March  19.  The  action  was  tried  by  Orde,  J.,  without  a jury, 
at  a Toronto  sittings. 

W.  S.  MacBrayne,  for  the  plaintiffs. 

A.  W.  Marquis,  for  the  defendants  the  Municipal  Corporation 
of  the  County  of  Lincoln. 

G.  S.  Kerr,  K.C.,  and  G.  B.  McConachie,  for  the  defendants  the 
Municipal  Corporation  of  the  Township  of  North  Grimsby. 


September  14.  Orde,  J. : — The  history  of  the  Queenston  and 
Grimsby  Road  goes  back  to  a time  prior  to  1850,  and  is  somewhat 
complicated.  The  road  has  been  the  subject  of  legislation  and  of 
much  litigation.  Its  history  is  set  out  so  fully  in  the  judgment  of 
Osier,  J.A.,  in  the  case  of  County  of  Lincoln  v.  City  of  St.  Catharines 
(1894),  21  A.R.  370,  that  it  is  not . necessary  to  repeat  it  here.* 
At  the  time  of  the  passage  of  the  by-laws  by  the  County  of  Lincoln 
which  have  given  rise  to  this  action,  the  road  was  vested  in  the 
Municipal  Corporation  of  the  County  of  Lincoln  by  virtue  of 
their  purchase  of  it  in  1860  from  the  joint  stock  road  company 
which  had  owned  it  during  the  preceding  seven  years.  In  the 
case  above  mentioned,  the  Court  of  Appeal  held,  following  a 
previous  decision  in  Regina  v.  Corporation  of  Louth  (1863),  13 
U.C.C.P.  615,  as  to  this  same  road,  that  the  road  was  owned, 
not  as  an  ordinary  municipal  road,  but  as  any  other  asset  or  piece 
of  county  property. 

The  road  passes  through  the  northern  part  of  the  County  of 
Lincoln,  and  crosses  what  was  prior  to  1882  the  Township  of 
Grimsby,  as  well  as  thq  Townships  of  Clinton,  Louth,  Grantham, 
and  Niagara.  In  1863,  by  26  Viet.  ch.  13,  the  Townships  of 
Gainsborough  and  Caistor  and  the  Town  of  Niagara,  all  within 
the  limits  of  the  County  of  Lincoln,  which  were  not  touched  by  the 
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road,  were  exempted  from  any  assessment  or  tax  by  the  County 
of  Lincoln  for  any  liability  or  expenditure  connected  with  the 
assumption  of  the  road  by  the  county. 

In  1882  the  Legislature,  upon  the  petition  of  certain  inhabitants 
and  ratepayers,  by  45  Viet.  ch.  33,  divided  the  Township  of 
Grimsby  into  two  municipalities,  the  Townships  of  North  Grimsby 
and  South  Grimsby  respectively. 

As  a result  of  this  division,  the  Queenston  and  Grimsby  road 
thereafter  crossed  the  Township  of  North  Grimsby  and  did  not 
touch  South  Grimsby  at  all;  and,  following  what  had  already 
been  done  in  the  case  of  the  other  southern  townships,  the  Act  of 
1882,  by  sec.  8,  exempted  South  Grimsby  from  certain  rates  in 
connection  with  this  road.  As  the  issue  in  this  action  turns 
almost  wholly  upon  the  effect  and  scope  of  this  section,  I set  it 
out  in  full : — 

“8.  From  and  after  the  said  last  Monday  of  December,  1882, 
any  rate,  tax,  liability  or  expenditure  whatsoever,  which,  but  for 
the  passing  of  this  Act,  would  have  been  assessable,  ratable  and 
taxable  against  the  said  original  Township  of  Grimsby,  in  respect 
or  on  account  of  the  road  known  as  the  Queenston  and  Grimsby 
road,  shall  be  assessed,  rated  and  taxed  against  the  said  Township 
of  North  Grimsby,  and  shall  be  borne  and  paid  by  the  said  Town- 
ship of  North  Grimsby  solely,  and  the  said  Township  of  South 
Grimsby  shall  not  thereafter  be  liable  or  be  rated,  assessed  or 
taxed  therefor.” 

From  1882  until  1917,  no  attempt  was  made  by  the  County  of 
Lincoln  to  assess  the  Township  of  South  Grimsby  with  respect 
to  the  Queenston  and  Grimsby  Road;  but  in  1917,  1918,  and  1919 
certain  by-laws  were  passed  by  the  Council  of  the  County  of 
Lincoln,  pursuant  to  the  provisions  of  the  Highway  Improvement 
Act,  R.S.O.  1914,  ch.  40,  under  which  the  county  claim  to  be 
entitled  to  assess  and  tax  the  plaintiff  corporation  in  respect  of  the 
road,  notwithstanding  sec.  8 of  the  Act  of  1882. 

By  by-law  No.  600,  passed  on  the  3rd  February,  1917,  after 
reciting  the  Highway  Improvement  Act  and  an  amendment  and 
the  expediency  of  adopting  a plan  for  the  improvement  of  certain 
highways  in  the  County  of  Lincoln,  it  is  enacted  that  the  several 
roads  and  highways  set  forth  in  the  schedule  to  the  by-law  “are 
hereby  designated  and  assumed  as  county  roads  to  be  improved 
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and  maintained  under  the  provisions  of  the  said  Highway  Improve- 
ment Act  and  amendments  thereto.”  Among  the  roads  mentioned 
in  the  schedule  is  the  Queenston  and  Grimsby  road,  from  the 
western  boundary  of  the  county  to  Queenston.  Section  5 provides 
that  funds  for  the  construction,  improvement,  and  maintenance 
of  the  roads  and  highways  therein  designated  shall  be  raised  by 
annual  levy  based  upon  the  equalised  assessments  of  the  muni- 
cipalities within  the  county,  or  by  the  issue  of  debentures,  or  by 
other  means  authorised  by  the  several  statutes  in  that  regard. 
The  provisions  of  the  by-law  are  more  fully  set  forth  at  pp.  12 
ei  seq.  of  the  report  of  Village  of  Merritton  v.  County  of  Lincoln 
(1917),  41  O.L.R.  6,  39  D.L.R.  328,  in  which  the  effect  of  the 
Highway  Improvement  Act  and  of  this  by-law  has  already  been 
considered  by  the  Appellate  Division. 

On  the  9th  June,  1917,  the  council  of  the  county  passed  two 
by-laws,  one,  No.  605,  to  raise  by  the  issue  of  debentures  the  sum 
of  $50,000  for  the  purpose  of  paying  the  cost  of  the  construction 
of  certain  roads  mentioned  in  by-law  600,  and  the  other,  No.  607, 
a general  by-law  to  raise  money  to  carry  on  the  business  of  the 
county  during  the  year  1917.  Among  the  sums  to  be  raised  under 
this  by-law  is  that  of  $6,914.55  in  order  to  pay  the  interest  and 
sinking  fund  on  the  good  roads  debentures  authorised  to  be 
issued  under  by-law  605.  And  the  several  sums  required  to  be 
raised  for  the  several  purposes  set  forth  in  the  by-law  are  to  be 
raised,  levied,  and  collected  by  the  municipalities  as  set  forth  in 
the  schedule  to  the  by-law.  The  share  of  the  Township  of  South 
Grimsby  of  the  amount  required  for  the  good  roads  debentures  is 
fixed  at  $453.43.  It  may  be  noted  in  passing  that  this  by-law, 
in  distributing  the  assessment  of  the  sum  required  for  interest  and 
sinking  fund  upon  an  earlier  issue  of  Queenston  and  Grimsby  road 
debentures,  exempts  the  Townships  of  South  Grimsby,  Gains- 
borough, and  Caistor  and  the  Town  of  Niagara. 

So  far  as  the  pleadings  in  this  action  are  concerned,  the  by-laws 
passed  in  1918  and.  1919  are  not  mentioned;  but,  in  view  of  the 
importance  of  the  issues  involved,  it  is  unfortunate  that  the 
plaintiff  corporation  did  not  include  them  in  their  attack  upon  the 
defendants.  It  is  possible,  however,  that,  as  the  attack  is  really 
directed  at  by-law  600,  upon  which  all  the  later  by-laws  are  either 
wholly  or  partially  based,  it  is  immaterial  whether  or  not  they  are 
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brought  directly  in  issue.  Four  such  later  by-laws  were  put  in 
at  the  trial.  They  correspond  for  the  years  1918  and  1919 
respectively  to  by-laws  605  and  607  of  1917.  By-law  620  of  1918 
provides  for  a further  issue  of  good  roads  debentures  to  the  amount 
of  $50,000,  and  by-law  626  provides  for  the  raising  of  the  moneys 
necessary  to  pay  interest  and  sinking  fund  upon  the  debentures 
authorised  under  by-laws  605  and  620  (and  also  625,  which  perhaps 
by  oversight  was  not  put  in).  South  Grimsby’s  share  of  the 
amount  so  required  is  $1,154.19.  By-laws  637  and  639  of  1919 
are  of  the  same  character,  the  first  providing  for  an  issue  of 
$200,000  of  good  roads  debentures,  and  the  second  fixing  South 
Grimsby’s  share  of  the  interest  and  sinking  fund  requirements 
under  by-laws  605,  620,  625,  and  637,  at  $2,010.47.  It  ought  to 
be  noted  in  passing  that  these  sums  so  assessed  against  South 
Grimsby  during  the  three  years  mentioned  are  not  confined 
merely  to  the  expenditure  connected  with  the  Queenston  and 
Grimsby  road.  By-law  600  covers  a large  number  of  roads  in  the 
county,  some  of  them  within  the  boundaries  of  South  Grimsby 
itself,  and  there  is  no  suggestion  in  this  action  that  as  to  any 
other  roads  than  the  Queenston  and  Grimsby  road  the  Township 
of  South  Grimsby  are  not  liable  for  their  share  of  the  assessment. 
But  there  are  no  figures  before  me  to  enable  me  to  determine  how 
much  of  each  of  the  three  sums  of  $453.43,  $1,154.19,  and  $2,010.47 
above  mentioned  is  referable  to  the  Queenston  and  Grimsby  road 
only.  It  is  not  of  course  necessary  for  the  decision  of  the  issues 
before  me  that  any  such  apportionment  should  be  made. 

The  Township  of  South  Grimsby  having  refused  to  pay  the 
$453.43  levied  against  it  for  the  year  1917  by  by-law  605,  the 
County  of  Lincoln  on  the  18th  November,  1918,  commenced  an 
action  in  the  County  Court  of  the  County  of  Lincoln  to  recover 
that  sum  with  interest.  The  Township  of  South  Grimsby  by 
way  of  defence  alleged  that  this  assessment  was  void  because  it 
was  in  part  in  respect  of  the  Queenston  and  Grimsby  road,  and 
that  by  the  Act  of  1882  all  assessments  in  respect  of  the  said  road 
should  be  made  against  the  Township  of  North  Grimsb}r.  By  way 
of  reply  the  County  of  Lincoln  pleaded  the  Highway  Improvement 
Act,  and  also  set  up  the  alleged  arrangement  whereby  South 
Grimsby  had  abrogated  its  rights  under  the  Act  of  1882. 
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Upon  the  application  of  the  Township  of  South  Grimsby* 
who  claimed  indemnity  or  relief  from  the  Township  of  North 
Grimsby,  the  latter  were  added  as  third  parties.  The  Township 
of  North  Grimsby,  by  their  defence  to  the  third  party  claim,  set 
up  the  Highway  Improvement  Act  and  also  alleged  that  the  road 
had  been  taken  over  by  the  Province  of  Ontario  in  1918  as  a 
provincial  highway,  and  further  that  the  Township  of  South 
Grimsby  had,  in  consideration  of  the  allotment  of  certain  additional 
mileage  of  county  roads,  abrogated  their  rights  under  the  Act  of 
1882.  This  action  was  tried  before  the  learned  Judge  of  the  County 
Court  of  the  County  of  Lincoln,  who  gave  judgment  in  favour  of  the 
County  of  Lincoln  and  of  the  Township  of  North  Grimsby  upon 
two  grounds,  namely:  first,  that,  applying  the  reasoning  of  the 
learned  Chief  Justice  of  Ontario  in  the  case  of  Village  of  Merritton 
v.  County  of  Lincoln,  41  O.L.R.  6,  39  D.L.R.  328,  the  Act  of  1882 
did  not  relieve  the  Township  of  South  Grimsby  from  liability 
for  their  share  of  the  taxes  required  to  maintain  the  road  after 
its  inclusion  in  the  good  roads  system  under  the  Highway  Im- 
provement Act;  and,  second,  that,  when  by-law  No.  600  was 
passed,  an  equitable  division  of  mileage  as  between  the  two 
townships  had  been  made,  which  rendered  the  provisions  of  the 
Act  of  1882  inapplicable.  From  this  judgment  the  Township  of 
South  Grimsby  appealed  to  the  Appellate  Division.  When  the 
appeal  came  on,  some  discussion  arose  as  to  the  possibility  of  a 
further  appeal  to  the  Supreme  Court  of  Canada,  and  because  of  the 
doubt  as  to  that  and  the  importance  of  the  issue  involved,  the 
argument  of  the  appeal  was  allowed  to  stand  in  order  that  the 
parties  might  arrange,  if  possible,  by  commencing  new  proceed- 
ings, to  raise  the  issue  in  such  form  as  to  enable  it  to  be  carried  to 
the  Supreme  Court  of  Canada.  It  was  suggested  that  this  might 
be  done  by  way  of  a case  stated  by  the  parties,  but  the  County  of 
Lincoln  and  the  Township  of  North  Grimsby  declined  to  state  a 
case.  The  Township  of  South  Grimsby  thereupon  commenced 
this  action  in  the  Supreme  Court  of  Ontario. 

The  two  defendant  corporations,  in  addition  to  setting  up  their 
respective  defences  upon  the  merits,  now  set  up  the  further  defence 
that  the  matter  is  res  judicata,  and  that  the  Township  of  South 
Grimsby  are  estopped  by  the  County  Court  j udgment . In  order  to 
determine  this  question,  it  becomes  necessary  to  compare  in  detail 
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the  issues  raised  in  the  two  actions.  The  only  relief  claimed  in 
the  County  Court  action  by  the  plaintiffs,  the  County  of  Lincoln, 
was  judgment  for  the  sum  of  $453.43  and  interest,  as  well  as  the 
usual  claim  for  “such  further  and  other  relief  as  may  seem  meet.” 
The  formal  judgment,  dated  the  18th.  August,  1919,  amends  the 
record  by  substituting  for  the  Municipal  Corporation  of  the  County 
of  Lincoln,  as  plaintiff,  one  Camby  Wismer,  Treasurer  of  the 
Municipal  Corporation  of  the  County  of  Lincoln,  and  adjudges 
that  the  Township  of  South  Grimsby  do  pay  to  the  plaintiff  the 
sum  of  $453.43  with  interest  from  the  20th  December,  1917,  and 
the  costs  of  the  action,  and  to  the  Township  of  North  Grimsby  as 
third  parties  their  costs  of  the  action.  The  formal  judgment  does 
not  expressly  dismiss  the  claim  for  indemnity  against  the  third 
parties,  though  that  follows  from  the  judgment  of  the  learned 
County  Court  Judge. 

The  County  Court  judgment  is  therefore  merely  a personal 
judgment  for  $453.43  and  interest  against  South  Grimsby  and  a 
dismissal  of  the  third  party  claim  for  indemnity  in  respect  thereof. 
As  to  the  subject-matter  of  that  judgment,  namely,  the  sum  of 
$453.43  and  interest,  the  liability  of  South  Grimsby  to  the  County 
of  Lincoln  has  been  determined  by  a Court,  admittedly  of  com- 
petent jurisdiction,  whose  judgment  is  subject  to  be  reversed  by 
way  of  appeal  therefrom  to  a higher  Court.  The  mere  fact  that 
it  is  now  the  subject-matter  of  an  appeal  in  no  way  affects  the 
question  of  res  judicata.  The  liability  or  non-liability  of  the 
Township  of  South  Grimsby  to  the  County  of  Lincoln  in  respect 
of  that  cause  of  action,  namely,  the  sum  of  $453.43  and  interest 
levied  or  assessed  under  the  by-laws  of  1917,  must  forever  be 
settled  by  the  final  result  of  the  County  Court  action.  The  cause 
of  action  is  merged  in  the  judgment  in  that  action,  and  cannot 
again  be  made  the  subject-matter  of  litigation  between  the  same 
parties.  This  is  too  well  established  to  require  reference  to  any 
authorities.  So  that,  in  so  far  as  the  Township  of  South  Grimsby 
seek  in  the  present  action  any  judgment  which  will  relieve  them 
from  their  liability  to  pay  the  County  of  Lincoln  the  sum  of 
$453.43  and  interest  under  the  County  Court  judgment  (assuming 
that  that  judgment  is  ultimately  affirmed  by  the  Appellate 
Division),  I must  hold  that  the  matter  is  res  judicata,  and  that  the 
township  are  to  that  extent  estopped  by  that  judgment,  notwith- 
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standing  that  it  may  ultimately  be  determined  in  this  action 
that  the  County  Court  action  was  erroneously  decided.  And, 
for  the  same  reason,  I must  hold  that  as  to  that  cause  of  action  the 
Township  of  South  Grimsby  are  estopped  from  again  asserting  a 
claim  either  by  way  of  indemnity  or  otherwise  against  the  Town- 
ship of  North  Grimsby. 

As  already  stated,  I think  it  unfortunate  that  the  present 
plaintiffs  have  not  in  their  present  action  set  up  in  their  pleadings 
( the  by-laws  passed  by  the  county  in  the  years  1918  and  1919  and 
the  fact  that  the  county  are  claiming  upon  the  basis  of  the  original 
by-law  No.  600  to  make  assessments  for  those  years  as  well  as  for 
1917.  Had  they  done  so,  it  would  have  tended  to  distinguish  the 
issues  raised  in  this  action  from  that  raised  in  the  County  Court 
action  much  more  sharply  than  is  apparent  from  the  present 
pleadings.  But,  notwithstanding  this  criticism,  I think  that  the 
issues  raised  here  are  in  fact  wider,  and,  except  in  so  far  as  the 
question  of  liability  for  the  $453.43  cannot  again  be  raised, 
different  from  that  involved  in  the  County  Court  action.  By 
their  statement  of  claim  the  plaintiffs  claim  a declaration  that 
they  are  not  liable  for  any  portion  of  the  levy  made  under  by-law 
605  in  so  far  as  the  levy  is  made  in  respect  of  the  Queenston  and 
Grimsby  road,  and  that  such  levy  is  illegal  and  void,  and  that  the 
plaintiffs  should  not  be  assessed,  rated,  or  taxed  for  any  portion 
of  the  cost  of  the  Queenston  and  Grimsby  road  under  the  system  of 
good  roads;  and  further  that  the  Township  of  North  Grimsby  are 
liable  for  all  assessments  in  respect  of  the  said  road.  A claim  is 
also  made  for  a mandamus  and  for  an  injunction*  but  they  are 
merely  incidental  and  do  not  enlarge  the  issues.  Now  this  claim 
of  the  plaintiffs  asks  in  wide  terms  for  a declaration  which  will 
finally  determine  the  question  whether  or  not  the  County  of 
Lincoln  can  disregard  the  Act  of  1882  and  fasten  liability  upon 
the  Township  of  South  Grimsby  for  a share  in  the  burden  of 
maintaining  the  Queenston  and  Grimsby  road  for  all  time.  The 
defendants  say  that  the  plaintiffs  are  estopped  by  the  County 
Court  judgment  from  again  raising  this  question,  because  the  same 
question  was  tried  and  determined  in  the  County  Court  action. 
It  is  of  course  obvious  that  in  order  to  determine  whether  or  not 
the  Township  of  South  Grimsby  were  liable  to  the  County  of 
Lincoln  for  the  $453.43  sued  for  in  that  action,  the  County  Court 
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Judge  had  to  deal  with  the  very  question  which  is  involved  in  this 
action,  but  I cannot  see  that  the  fact  that  he  had  to  do  so  in  order 
to  dispose  of  the  cause  of  action  there,  makes  his  decision  a binding 
one  between  the  parties  except  as  to  that  cause  of  action,  namely, 
the  liability  for  the  $453.43.  To  hold  that  it  did  would  lead  to 
this  extraordinary  result,  that,  if  the  county  had  sued  for  the 
$453.43  levied  in  1917  in  the  County  Court,  being  a Court  having 
jurisdiction  to  entertain,  an  action  for  that  amount,  and,  before 
that  action  had  been  tried,  had  sued  in  the  Supreme  Court  for 
the  $1,154.19  levied  for  1918,  that  amount  being  beyond  the 
County  Court’s  jurisdiction,  then  whichever  Court  happened  to 
be  last  in  pronouncing  judgment  would  be  bound  on  the  principle 
of  res  judicata  by  the  judgment  of  the  other  Court,  merely  because 
in  determining  the  question  of  liability  in  respect  of  the  particular 
cause  of  action  some  broader  question  had  to  be  considered  and 
determined.  What  is  in  issue  here  is  the  broad  question  of  lia- 
bility under  the  county’s  by-laws,  involving  not  only  matters  with 
respect  to  the  past  but  as  to  the  future.  Except  as  to  the  levy  of 
$453.43  for  1917,  that  question,  so  far  as  any  question  of  res 
judicata  is  concerned,  still  remains  open  and  undertermined  by 
the  judgment  of  any  Court  of  competent  jurisdiction.  To  hold 
that  the  County  Court  judgment  had  the  effect  of  finally  settling 
that  question  would  be  to  give  to  the  County  Court  a jurisdiction 
which  it  does  not  possess.  The  power  to  pronounce  declaratory 
judgments  under  sec.  16  ( b ) of  the  Ontario  Judicature  Act,  which 
is,  by  sec.  23  of  the  same  Act,  given  to  all  Courts,  is  by  the  last 
mentioned  section  given  only  so  far  as  the  matters  to  which  it 
relates  are  cognizable  by  such  Courts.  Had  the  County  of 
Lincoln  sought  a declaratory  judgment  in  the  County  Court 
action,  it  would  have  been  effective  only  in  so  far  as  it  related  to 
some  cause  of  action  within  the  County  Court  jurisdiction. 

But  counsel  for  the  defendant  corporations  nevertheless  con- 
tended that  if  in  the  earlier  action  the  same  questions  were  raised, 
or  might  have  been  raised,  as  in  the  present  action,  notwithstanding 
that  the  cause  of  action  may  be  different,  the  plaintiffs  here  are 
nevertheless  concluded  by  the  doctrine  of  res  judicata. 

The  application  of  the  doctrine  of  res  judicata  is  not  always  a 
simple  matter.  When  the  only  question  involved  is  whether  or 
not  the  cause  of  action  has  merged  in  the  judgment,  the  doctrine 
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clearly  applies.  The  original  cause  of  action  is  gone : transit  in  rem 
judicatam.  It  is  on  that  plain  principle  that  I hold  that  as  to 
the  right  to  re-open  the  question  of  liability  for  the  1917  assess- 
ment, amounting  to  $453.43,  the  matter  is  concluded  by  the 
County  Court  judgment.  But,  when  the  doctrine  is  invoked 
as  a defence  in  another  action  involving  issues  which  are  neces- 
sarily raised  in  the  first  action,  and  which  required  determination 
in  order  to  pronounce  judgment  upon  the  cause  of  action  itself, 
difficulties  at  once  arise.  The  authorities  are  clear  that  it  is  not 
essential  to  the  plea  of  res  judicata  that  there  should  be  an  actual 
merger  in  the  judgment.  As  Willes,  J.,  says  in  Nelson  v.  Couch 
(1863),  15  C.B.N.S.  99,  at  p.  108:  “The  plea  sets  up  the  exception 
of  res  judicata , and  therefore  must  shew  either  an  actual  merger 
or  that  the  same  point  has  already  been  decided  between  the  same 
parties.”  See  Halsbury’s  Laws  of  England,  vol.  13,  p.  332; 
Cyc.,  vol.  23,  pp.  1215  et  seq.  Had  the  judgment  for  the  $453.43 
been  recovered  in  the  Supreme  Court  instead  of  the  County  Court, 
then  there  would  be  ample  authority  for  holding  that  a judgment 
upon  the  broad  issue  of  liability  under  by-law  600  concluded  that 
question,  not  only  as  to  the  sum  of  $453.43  assessed  for  1917, 
for  the  recovery  of  which  the  action  was  brought,  but  as  to  all 
future  assessments.  No  question  of  jurisdiction  would  arise  in 
that  case.  It  was  on  this  principle  that  the  decision  was  based  in 
Fenertyv.  City  of  Halifax  (1920),  50  D.L.R,  435,  which  was  cited 
by  counsel  for  the  defendants.  See  also  Tait  v.  Snetzinger  (1909), 
1 O.W.N.  193. 

But  the  judgment  which  is  pleaded  is  that  of  a County  Court, 
and  I am  unable  to  see  how  a judgment  of  that  Court  can  be 
binding  except  as  to  matters  within  the  jurisdiction  of  that 
Court,  even  though  the  facts  and  questions  in  issue  and  the 
parties  are  the  saAe.  The  County  Court  had  no  power  to  make  a 
declaratory  judgment  as  to  the  general  liability  of  South  Grimsby 
under  by-laws  600  and  605.  Its  power  to  deal  with  that  issue 
was  limited  by  sec.  23  of  the  Judicature  Act  to  matters  cognizable 
by  that  Court,  and  it  could  only  deal  with  the  question  of  general 
liability  for  the  purpose  of  determining  the  right  of  the  County  of 
Lincoln  to  recover  the  sum  of  $453.43,  an  amount  within  the 
jurisdiction  of  the  County  Court.  For  this  reason,  I am  of  the 
opinion  that  the  binding  effect  of  the  County  Court  judgment 
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must  be  limited  to  the  cause  of  action  which  merged  in  that 
judgment,  and  that  the  Township  of  South  Grimsby  are  not 
concluded  from  seeking  in  this  Court  a determination  of  the  broad 
question  of  their  liability  under  the  good  roads  by-laws  of  the 
County  of  Lincoln  for  assessments  subsequent  to  the  year  1917: 
Davis  v.  Flagstaff  Silver  Mining  Co.  (1878),  3 C.P.D.  228;  Webster 
v.  Armstrong  (1885),  54  L.J.Q.B.  236;  Midland  R.W.  Co.  v.  Martin 
& Co.,  [1893]  2 Q.B.  172. 

Upon  the  merits,  two  defences  are  raised:  first,  that  the 
exemption  accorded  to  the  plaintiffs  by  sec.  8 of  the  Act  of  1882 
does  not  apply  to  the  Queenston  and  Grimsby  road,  now  that 
it  has  become  part  of  the  good  roads  system  under  the  Highway 
Improvement  Act;  and,  second,  that  the  plaintiffs,  through 
their  duly  constituted  officers,  agreed  that  the  exemption  should 
be  abrogated  in  consideration  of  an  allotment  of  certain  additional 
mileage  of  road. 

In  support  of  the  first  of  these  defences,  the  defendants  rely 
upon  the  decision  of  the  Appellate  Division  in  Village  of  Merritton 
v.  County  of  Lincoln,  41  O.L.R.  6,  39  D.L.R.  328,  upon  which 
the  County  Court  Judge  based  his  judgment,  and  unless  that  case 
can  be  distinguished  from  the  present  one  I am  bound  thereby  to 
hold  for  the  defendants. 

Counsel  for  the  plaintiffs  say  that  in  the  Merritton  case  the 
exemption  provisions  of  the  statute  were  different,  and  that  the 
reasoning  of  the  Appellate  Division  does  not  apply  to  the  present 
case. 

The  Act  in  the  Merritton  case  was  26  Viet.  ch.  13.  It  recites 
the  purchase  of  the  Queenston  and  Grimsby  road  by  the  County  of 
Lincoln  from  a joint  stock  company,  the  company  engaging  to  pay 
all  liabilities  and  expenses  connected  with  the  construction  and 
maintenance  of  the  road,  there  being  a large  amount  of  indebted- 
ness thereon,  and  that  “it  would  be  very  unjust  that  any  portion 
of  the  said  indebtedness  and  maintenance  should  be  imposed  upon 
the  Town  of  Niagara  and  the  Townships  of  Gainsborough  and 
Caistor,”  and  enacts:  “For  any  liability  or  expenditure  con- 
nected with  the  assumption  by  the  Corporation  of  the  County  of 
Lincoln  of  the  Queenston  and  Grimsby  road  as  a county  work, 
the  said  corporation  shall  assess  or  tax  the  Townships  of  Niagara, 
Grantham,  Louth,  Clinton  and  Grimsby,  and  the  Town  of  St. 
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Catharines  only,  and  shall  not  for  any  such  purpose  impose  any 
such  assessment  or  tax  upon  either  the  Town  of  Niagara  or  the 
Townships  of  Gainsborough  and  Caistoi  in  the  said  county,  nor 
shall  any  such  liability  or  expenditure  be  in  any  way  chargeable 
or  borne  by  the  said  town  and  townships  last  mentioned.” 

It  does  not  appear  from  the  report  of  the  Merritton  case  whether 
or  not  this  Act  was  treated  by  the  interested  parties  as  thereafter 
exempting  the  village  of  Merritton  from  all  liability  to  assessment 
for  the  future  maintenance  of  the  road.  As  a matter  of  con- 
struction, there  is  ample  room  for  argument  that  the  exemption 
applied  only  to  the  immediate  expenditures  arising  from  the 
assumption  of  the  road,  and  not  to  future  maintenance.  In  that 
respect  there  is  a marked  distinction  between  the  provisions  of 
that  Act  and  those  of  the  exempting  section  of  the  Act  of  1882 
(45  Viet.  ch.  33,  sec.  8),  which  I have  already  quoted,  ante  p.  213. 
Here  the  Township  of  South  Grimsby  is  clearly  freed  from  all 
future  liability  for  any  rate,  tax,  liability,  or  expenditure  which, 
but  for  the  Act,  would  have,  been  assessable,  ratable,  and  taxable 
against  the  original  Township  of  Grimsby  in  respect  or  on  account 
of  the  Queenston  and  Grimsby  road. 

But  the  point  which  I have  to  consider  is  not  whether  or  not 
the  exempting  provisions  of  the  two  Acts  are  the  same,  but 
whether  or  not  the  reasoning  of  the  Appellate  Division  in  the 
Merritton  case  is  applicable  here.  At  p.  20,  Meredith,  C.J.O., 
says:  “It  may  be  assumed,  for  the  purposes  of  the  case  at  bar, 
that  the  special  Act  relieved  the  exempted  municipalities  not  only 
from  the  cost  of  acquiring  the  road  but  also  from  the  expenditure 
for  its  upkeep.”  The  learned  Chief  Justice  then  holds  that  the 
liability  to  contribute  to  the  cost  of  the  improvement  of  the  road, 
under  the  Highway  Improvement  Act,  is  a very  different  one  from 
that  with  which  the  special  Act  deals;  that  it  is  not  a liability  in 
connection  with  the  assumption  of  the  road  as  a county  work, 
but  a liability  arising  out  of  the  provisions  of  the  Highway  Improve- 
ment Act  by  reason  of  the  road  being  made  part  of  a system  of 
county  roads  for  which  the  Act  provides,  and  further  that  the 
imposition  of  a rate  to  meet  the  debentures,  or  an  annual  county 
rate  upon  all  the  ratable  property  in  the  county,  is  in  no  way  in 
conflict  with  the  special  Act.  One  of  the  difficulties  I have  in 
appreciating  the  judgment  in  the  Merritton  case  is  that  I do  not 
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understand  how  the  Village  of  Merritton  claimed  the  benefit  of 
the  Act  of  1863  at  all.  It  was  neither  expressly  exempted  by  that 
Act,  nor  is  it  situated  within  either  of  the  two  exempted  townships. 
There,  however,  is  the  decision  of  the  Appellate  Division  as  to  the 
effect  of  the  Highway  Improvement  Act  upon  an  Act  which  for 
the  purposes  of  that  decision  is  construed  as  granting  an  exemption 
as  complete  as  that  of  the  Act  of  1882  in  question  here.  I do  not 
see  how  I can  do  otherwise  than  hold  myself  bound  to  come  to  the 
same  conclusion.  It  will  be  for  the  Appellate  Division'  upon  an 
appeal  from  this  judgment  to  say  whether  or  not  their  judgment 
in  the  Merritton  case  is  more  sweeping  than  it  was  intended  to  be, 
or  this  case  is  to  be  distinguished  from  that  on  some  other  point. 

The  other  ground  of  defence  was  that  the  plaintiffs,  through 
their  representative,  had  agreed  to  abrogate  their  right  to  exemp- 
tion, in  consideration  of  an  allotment  of  certain  additional  mileage 
of  road.  There  was  evidence  that,  in  the  course  of  the  negotiations 
leading  up  to  the  adoption  of  the  good  roads  system  by  the  County 
Council,  the  Reeve  of  the  Township  of  South  Grimsby  had 
acquiesced  in  the  allotment  of  some  additional  mileage  to  his 
township  because  the  inclusion  of  the  Queenston  and  Grimsby 
road  in  the  system  would  necessitate  the  Township  of  South 
Grimsby’s  contributing  to  its  maintenance.  There  was  no 
evidence  that  the  Council  of  South  Grimsby  ever  formally  author- 
ised its  Reeve  to  make  any  such  bargain,  or  that  what  he  did  was 
ever  ratified  by  th'at  council.  No  authority  was  cited  to  support 
the  contention  that  the  Reeve  of  a township  can  forgo  a statutory 
right  to  exemption  in  this  loose  way;  and,  in  the  absence  of  any 
such  authority,  I must  hold  that  nothing  less  than  a by-law  of  the 
township  deliberately  abandoning,  or  authorising  the  abandon- 
ment of,  its  right  to  the  exemption,  can  be  invoked  to  support  any 
such  arrangement  as  is  alleged  here. 

For  the  reasons  already  given/there  will  be  judgment  dis- 
missing the  action  with  costs. 
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Marks  v.  Rocs  and  Co.  Limited. 


Sept.  16. 


Company — Director — Payment  for  Services  as  Manager — Authority  for — 
Resolution  of  Shareholders  at  Special  Meeting — Notice  of  Meeting — Failure 
to  Specify  Matters  to  Come  before  Meeting — Meeting  Irregularly  Called — 
All  Shareholders  not  Present — Shareholders  Represented  by  Proxy — Scope 
of  Proxy’s  Authority  not  Shewn — Invalidity  of  Resolutions — Confirmation 
of  Minutes  at  Subsequent  Meeting — Effect  of — Right  of  Plaintiff  to  Recover 
Remuneration  for  Services — Quantum  Meruit — Evidence — By-law  Unneces- 
sary. 

The  plaintiff,  a large  shareholder  in  the  defendant  company,  was,  in  June, 
1918,  appointed  by  two  of  its  directors  as  manager,  and  worked  for  the 
company  as  manager  until  December,  1918.  At  the  annual  general  meeting 
of  the  shareholders  in  September,  1918,  he  was  elected  a director,  but  no 
mention  was  made  of  his  position  as  manager  nor  of  any  salary  being  paid 
to  him.  On  the  2nd  December,  1918,  the  plaintiff,  as  manager,  sent  out  notices 
of  a special  meeting  of  shareholders,  to  be  held  on  the  17th  December, 
1918,  “to  discuss  matters  of  importance  pertaining  to  the  company’s 
affairs.” . The  meeting  was  held,  and  thereat  a resolution  was  passed 
authorising  payment  to  the  plaintiff  of  six  months’  salary  at  the  rate  of 
$200  per  month,  or  $1,200,  to  the  1st  December,  “to  be  paid  by  the  com- 
pany when  the  finances  of  the  company  will  warrant  so  doing:”— 

Held,  that  the  plaintiff  had  no  authority,  as  manager,  to  call  a meeting  of 
shareholders;  and  it  was  beyond  the  power  of  the  shareholders  present  at 
that  meeting,  in  the  absence  of  any  shareholder,  unless  represented  by 
proxy  with  full  authority,  to  pass  any  resolution  to  remunerate  one  who 
was  then  a director  of  the  company. 

Even  assuming  that  all  absent  shareholders  were  represented  by  proxy,  it 
must  be  considered,  in  the  absence  of  evidence  as  to  the  extent  of  the 
authority  conferred  by  the  instrument  of  delegation,  that  the  authority 
was  limited  to  the  business  for  which  the  meeting  was  called;  and  a meeting 
called  “to  discuss  matters  of  importance  pertaining  to  the  company’s 
affair^”  could  not  be  considered  as  having  been  called  for  any  “special” 
purpose. 

Held,  therefore,  that  the  resolution  was  not  passed  at  a regularly  constituted 
meeting  of  shareholders,  nor  was  it  confirmed  at  such  a meeting;  for,  although 
the  minutes  of  the  meeting  of  the  17th  December,  1918,  were  confirmed 
at  a subsequent  meeting,  there  was  not  at  that  meeting  a full  attendance 
of  shareholders,  and  no  evidence  was  given  as  to  the  notice  calling  it. 

Held,  however,  that  the  plaintiff  was  entitled  to  recover  the  $1,200  for  salary, 
independently  of  any  resolution. 

The  evidence  shewed  that  he  definitely  undertook,  by  arrangement  with 
two  of  the  directors  (he  himself  and  one  of  those  directors  together  holding 
two-thirds  of  the  stock),  to  manage  the*  company’s  affairs,  and  expected 
to  be  remunerated  for  bis  services.  These  facts  being  recognised  by 
almost  all  the  shareholders,  he  ought,  unless  there  were  some  technical 
reason  for  refusing  him  relief,  to  recover. 

No  by-law  is  necessary  for  the  employment  of  a director  in  some  other  capacity 
or  for  his  remuneration  for  his  additional  services. 

Canada  Bonded  Attorney  and  Legal  Directory  Limited  v.  Leonard-P ar miter 
Limited  (1918),  42  O.L.R.  141,  154,  followed. 

The  plaintiff  was  entitled  to  be  paid  for  his  services  as  upon  a quantum  meruit; 
and,  as  the  value  had  been  practically  determined  by  the  shareholders 
themselves  at  $1,200,  he  should  have  judgment  for  that  sum. 

Action  to  recover  $1,200  alleged  to  be  due  to  the  plaintiff 
for  salary  as  manager  of  the  defendant  company’s  business  from 
the  15th  June  to  the  15th  December,  1918. 
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June  10.  The  action  was  tried  before  Orde,  J.,  without  a 
jury,  at  a Toronto  sittings. 

G.  W.  Mason , for  the  plaintiff. 

J.  R.  L.  Starr,  K.C.,  for  the  defendant  company. 


1920 

Marks 

v. 

ROCS  AND 

Co. 

Limited. 


September  16.  Orde,  J.: — The  defendant  company  was 
incorporated  on  the  24th  June,  1914,  as  a private  company, 
under  the  Ontario  Companies  Act,  with  an  authorised  capital 
stock  of  $100,000,  with  five  provisional  directors  and  its  head- 
office  at  Hamilton.  The  company’s  business  was  that  of  quarry- 
ing and  dealing  in  stone,  gravel,  and  sand.  It  had  its  plant  at 
Erin,  and,  prior  to  and  during  the  period  in  question  here,  an 
office  in  Toronto,  in  addition  to  the  head-office  at  Hamilton. 
All  the  capital,  consisting  of  1,000  shares,  was  issued  and  fully 
paid-up. 

The  plaintiff  was  not  one  of  the  incorporators,  but  became  a 
small  shareholder  shortly  afterwards. 

In  1917  and  the  early  part  of  1918,  the  company  was  in  a 
bad  waj^  and  was  involved  financially. 

At  a meeting  of  shareholders  held  on  the  28th  May,  1918,  the 
plaintiff,  who  then  held  100  shares,  submitted  a proposition  to 
purchase  51  per  cent,  of  the  stock  and  to  advance  certain  moneys 
to  the  company.  This  proposition  resulted  in  the  plaintiff  and 
Mr.  H.  N.  Kittson,  one  of  the  original  incorporators  and  already 
a holder  of  280  shares,  together  advancing  certain  moneys  and 
acquiring  certain  additional  shares,  so  that  by  the  12th  June, 
1918,  the  plaintiff  held  260  shares  and  Kittson  387,  making 
647  in  all  out  of  the  1,000  issued  shares,  thereby  giving  the  plaintiff 
and  Kittson  control. 

The  plaintiff  and  Kittson  had  for  some  time  during  the  earlier 
part  of  1918  been  conferring  as  to  the  company’s  affairs  and  the 
possibility  of  improving  its  position.  The  plaintiff  says  that 
there  was  an  arrangement  made  with  Kittson  whereby  the  plaintiff 
was  to  become  general  manager  of  the  company,  and  that  he  and 
Kittson,  as  well  as  Baby,  the  secretary-treasurer,  were  to  be 
remunerated  for  their  services.  The  plaintiff  says  he  wrote 
Kittson  in  July,  1918,  stating  that  he,  the  plaintiff,  was  to  draw 
$200  per  month  as  salary,  and  that  Kittson  was  to  receive  $50 
per  month  for  his  services  in  looking  after  the  business  at  Hamilton. 
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This  letter  was  not  produced,  and  the  plaintiff  says  that  his 
file  containing  the  copy  disappeared,  so  that  the  only  evidence 
of  its  contents  is  that  of  the  plaintiff  himself.  Kittson  says  he 
remembers  receiving  one  letter  from  the  plaintiff  complaining 
about  the  financial  position  of  the  company,  and  stating  that 
the  plaintiff  had  received  no  salary. 

The  plaintiff  says  that  he  was  appointed  manager  of  the  com- 
pany in  June,  1918,  by  Kittson  and  Baby.  Kittson  was  then  a 
director,  and,  according  to  the  last  recorded  minutes  of  any 
directors'  meeting  prior  to  that  time,  also  vice-president.  The 
president  was  Walter  S.  Connolly,  who  had  held  that  office  since 
the  early  part  of  1916. 

It  is  admitted  that  there  was,  at  that  time,  no  meeting  of 
directors,  formal  or  otherwise,  at  which  the  plaintiff  was  authorised 
to  act  as  manager  or  in  any  other  capacity,  but  there  is  no  doubt 
about  the  fact  that  from  about  the  middle  of  June,  1918,  onwards, 
Marks  looked  after  the  business  of  the  company  from  its  Toronto 
office,  Baby,  the  secretary-treasurer,  being  engaged  at  the  plant 
at  Erin.  Marks  sent  out  bills  of  lading  and  invoices  from  the 
Toronto  office  and  collected  moneys  which  he  remitted  to  Hamilton. 
It  appears  to  have  been  taken  for  granted  by  the  plaintiff  and 
Kittson  that,  having  control,  they  could  practically  undertake 
the  complete  management  of  the  company.  Mr.  Kittson  admits 
that  there  was  some  talk  between  the  plaintiff  and  himself  as 
to  the  latter’s  remuneration,  and  as  to  his  rendering  services  to 
the  company  in  some  capacity,  though  he  does  not  remember 
the  word  “ manager”  being  used,  but  he  takes  the  ground  that 
no  salary  was  agreed  to  by  him  at  that  time,  and  that  the  work 
to  be  done  at  the  Toronto  office  was  not  at  all  onerous,  because 
the  sale  of  the  company’s  output  was  largely  in  the  hands  of  the 
Elias  Rogers  Company  Limited,  who  had  been  engaged  as  the 
company’s  agents  some  time  before.  At  this  time  the  plaintiff, 
though  a large  shareholder,  was  not  a director  of  the  company. 

On  the  9th  September,  1918,  a meeting  of  shareholders,  which 
is  styled  the  “Annual  General  Meeting,”  was  held,  at  which  Messrs. 
Kittson,  Marks,  Tate,  Baby,  and  Connolly  were  elected  directors. 
At  a meeting  of  directors  held  immediately  afterwards,  Mr.  Kittson 
was  elected  president,  the  plaintiff  vice-president,  and  Mr.  Baby 
secretary-treasurer.  As  part  of  the  business  at  this  meeting, 
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it  was  resolved  that  a salary  of  $150  per  month,  dating  from  the 
1st  June,  1918,  be  paid  to  Baby.  No  mention  is  made  of  the 
plaintiff’s  position  as  manager  or  of  any  salary  to  him. 

The  plaintiff  continued,  however,  to  perform  the  duties  which 
he  had  entered  upon  in  June,  and  Mr.  Kittson  admits  that  from 
that  time  he  regarded  the  plaintiff  as  the  “managing  director” 
of  the  company.  As  he  put  it,  the  plaintiff  was  the  director  who 
managed  the  company. 

During  the  autumn  of  1918  matters  became  strained  between 
the  plaintiff  and  Baby,  and  later  between  the  plaintiff  and  Kittson. 
The  company’s  business  was  not  improving,  and  the  plaintiff 
was  dissatisfied  with  Baby’s  management  of  the  business  at  Erin. 
In  October  the  plaintiff  wrote  twice  to  Kittson  complaining  about 
Baby,  mentioning  the  fact  that  he,  the  plaintiff,  had  had  no 
salary  and  was  out  of  pocket  for  expenses.  In  his  second  letter 
he  asked  Kittson  to  call  a meeting  of  shareholders  to  discuss 
matters.  At  the  same  time  he  dismissed  Baby  and  the  whole 
staff  at  Erin.  Kittson,  as  president,  did  not  call  the  meeting  of 
shareholders,  so  the  plaintiff  took  it  upon  himself  as  manager  to 
do  so,  and  on  the  2nd  December,  1918,  sent  out  notices  of  a special 
meeting  of  shareholders  to  be  held  in  the  head-office  at  Hamilton 
on  the  17th  December,  1918,  “to  discuss  matters  of  importance 
pertaining  to  the  company’s  affairs.”  This  notice  he  signed  as 
“manager.” 

At  the  shareholders’  meeting  on  the  17th  December,  1918, 
there  were  present  Messrs.  Kittson,  Morrison,  Connolly,  Marks 
(the  plaintiff),  Henderson,  Tate,  and  Baby.  The  minutes  of 
this  meeting  contain  the  following  record: — 

“Mr.  Marks  submitted  that,  in  view  of  the  time  he  had  devoted 
to  promotion  of  the  company  as  manager,  he  was  entitled  to  and 
demanded  that  $200  per  month  be  voted  to  him  for  a period  of 
six  months,  whereupon  Mr.  Connolly  asked  whether,  in  the  event 
of  such  salary  or  bonus  being  voted  to  him,  would  he  (Mr.  Marks) 
claim  priority  on  the  assets  of  the  company  as  against  the  guaran- 
tors to  the  bank.  Mr.  Marks  definitely  stated  that  we  could 
take  his  word  to  the  contrary,  and  that,  if  the  amount  was  not 
voted  to  him  forthwith,  he  would  immediately  apply  for  a winding- 
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up  order.  In  view  of  Mr.  Marks’  attitude,  it  was  deemed  advis- 
able in  the  interests  of  the  company  to  pass  the  following  reso- 
lution:— 

“ Moved  by  Mr.  W.  S.  Connolly,  seconded  by  Mr.  E.  R.  Tate, 
that  six  months’  salary  be  voted  to  S.  A.  Marks  at  rate  of  $200 
per  month,  or  $1,200,  and  to  H.  N.  Kittson  six  months’  salary  at 
rate  of  $50  per  month,  or  $300,  to  December  1st,  to  be  paid  by 
the  company  when  the  finances  of  the  company  will  warrant  so 
doing.” 

The  minutes  do  not  record  that  either  the  plaintiff  or  Kittson 
refrained  from  voting  on  this  resolution. 

There  was  some  question  as  to  the  regularity  of  this  meeting. 
The  plaintiff  had  no  authority,  as  manager,  to  call  a meeting  of 
shareholders.  Nor  did  the  president’s  failure  or  refusal  to  call  a 
meeting  justify  the  plaintiff  in  assuming  the  right  to  call  it.  A 
special  general  meeting  of  shareholders  can  be  called  only  upon  the 
authority  of  the  directors;  and,  although  the  plaintiff  held  a 
sufficient  number  of  shares  to  enable  him  to  exercise  his  right  to 
have  a meeting  called  under  sec.  46  of  the  Ontario  Companies  Act, 
he  did  not  follow  the  requirements  of  that  section.  So  that, 
unless  all  the  shareholders  were  present  at  the  meeting,  or  were 
represented  by  proxy  after  due  notice  of  the  business  to  be  trans- 
acted, no  resolution  passed  thereat  could  bind  the  shareholders. 
There  seemed  some  doubt  as  to  the  number  of  absentees.  The 
plaintiff  says  there  was  only  one,  and  that  he  held  and  presented 
a proxy  for  him,  but  the  proxy  is  not  produced,  and  the  president 
remembers  no  such  proxy.  The  minutes  of  the  meeting  do  not 
mention  it.  But,  assuming  that  all  absent  shareholders  were 
represented,  in  the  absence  of  some  evidence  as  to  the  extent  of 
the  authority  given  by  the  proxy,  I must  hold  that  the  authority 
was  limited  to  the  business  for  which  the  meeting  was  called. 
A meeting  called  “to  discuss  matters  of  importance  pertaining  to 
the  company’s  affairs”  can  hardly  be  considered  as  having  been 
called  for  any  “special”  purpose  whatsoever.  Just  what  business 
could  be  transacted  thereat  may  be  open  to  doubt — possibly 
nothing  but  ordinary  routine  matters;  but  I am  of  the  opinion 
that  it  was  beyond  the  power  of  that  meeting,  in  the  absence  of 
any  shareholder,  unless  represented  by  proxy  with  full  authority, 
to  pass  any  resolution  to  remunerate  two  men  who  were  then 
directors  of  the  company. 
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At  a subsequent  meeting  of  shareholders  held  on  the  20th 
January,  1920,  the  minutes  of  this  meeting  were  confirmed; 
but,  again,  there  was  not  a full  attendance  of  shareholders,  and 
no  evidence  is  given  as  to  the  notice  calling  this  meeting.  Unless 
the  notices  set  forth  the  fact  that  it  was  proposed  to  confirm  the 
resolution  passed  at  the  meeting  of  the  17th  December,  1918, 
the  purported  confirmation  would  not  validate  the  earlier  resolution. 
See  Lindley  on  Companies,  6th  ed.,  pp.  425  and  426.  The  meeting 
of  the  20th  January,  1920,  was  adjourned  until  the  11th  February, 
1920.  At  this  adjourned  meeting  there  were  present  only  Messrs. 
Kittson,  Connolly,  and  Baby,  and,  after  referring  to  the  fact 
that  the  plaintiff  was  demanding  immediate  payment  of  the  amount 
voted  to  him  on  the  17th  December,  1918,  in  spite  of  the  resolution 
being  qualified  that  payment  was  to  be  made  “ when  the  finances 
of  the  company  will  warrant  so  doing,”  they  formally  rescinded 
the  resolution  of  the  17th  December,  1918,  both  as  to  the  plaintiff 
and  as  to  Kittson. 

In  so  far  as  the  plaintiff's  claim  is  based  upon  the  resolution 
of  the  17th  December,  1918,  I do  not  think  it  can  stand.  I hold 
that  the  resolution  was  neither  passed  nor  confirmed  at  a regularly 
constituted  meeting  of  shareholders. 

But  the  resolution  has  this  value,  so  far  as  the  plaintiff  is 
concerned,  that  it  corroborates  his  evidence  that  he  did  render  six 
months'  services  to  the  company  in  the  capacity  of  manager  and 
as  to  what  would  be  a fair  remuneration  for  those  services.  The 
shareholders  then  present  held  a very  large  proportion  of  the 
capital  stock — as  far  as  I can  gather  from  the  minute-book, 
probably  in  excess  of  90  per  cent. 

The  plaintiff's  right,  if  any,  to  recover  on  the  strength  of  any 
resolution,  being  disposed  of,  it  is  not  necessary  to  consider  the 
effect  of  the  general  by-law  of  the  company  as  to  the  remuneration 
of  directors. 

The  plaintiff  also  relies  upon  his  right  to  recover  independently 
of  any  resolution. 

Mr.  Kittson,  in  the  course  of  his  evidence,  took  the  ground 
that,  as  he  was  likewise  largely  interested  in  the  company  and 
was  performing  many  services  for  the  company  for  which  he  did 
not  expect  to  be  paid,  the  plaintiff  was  in  the  same  position. 
With  this  I cannot  agree.  I think  that  the  evidence  shews  that 
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in  June,  1918,  the  plaintiff  definitely  undertook,  by  arrangement 
with  Kittson  and  Baby  (Kittson  and  the  plaintiff  together  holding 
two-thirds  of  the  stock),  to  manage  the  company’s  affairs  at  its 
Toronto  office,  and  that  the  plaintiff  expected  to  be  remunerated 
for  these  services.  These  facts  are  recognised  by  almost  all  the 
shareholders.  Under  these  circumstances,  unless  there  is  some 
technical  reason  for  refusing  the  plaintiff  relief,  he  ought  to 
recover. 

Any  doubt  as  to  the  necessity  for  a by-law  in  cases  like  this, 
which  may  have  arisen  from  earlier  decisions,  has  been  set  at 
rest  by  the  recent  case  of  Canada  Bonded  Attorney  and  Legal 
Directory  Limited  v.  Leonard-Par miter  Limited  (1918),  42  O.L.R. 
141,  42  D.L.R.  342.  It  is  there  laid  down  that  no  by-law  is 
necessary  for  the  employment  of  a director  in  some  other  capacity 
or  for  his  remuneration  for  such  additional  services:  see  per  Riddell, 
J.,  42  O.L.R.  at  p.  154.  When  his  employment  began,  the  plaintiff 
was  not  in  fact  a director,  and  did  not  become  one  until  three 
months  later. 

Under  these  circumstances,  the  plaintiff  is,  in  my  judgment, 
entitled  to  be  paid  for  his  services  as  upon  a quantum  meruit ; 
and,  as  the  value  thereof  has  been  practically  determined  by  the 
shareholders  themselves  at  $1,200,  there  should  be  judgment  for 
the  plaintiff  for  that  amount,  with  costs. 
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Contract — Employment  of  Person  to  Obtain  Orders  for  Goods  from  Government — 
Use  of  Influence — Payment  for,  by  Commission  on  Value  of  Orders — 
Public  Policy — Void  Contract — Money  Paid  on  Account  of  Commission — 
Dismissal  of  Action  for  Balance — Costs. 

The  plaintiff  was  employed  by  the  defendants,  in  1915,  to  assist  in  endeavouring 
to  procure  from  the  British  Government  orders  for  munitions  to  be  manu- 
factured and  supplied  by  the  defendants : — 

Held,  upon  the  evidence,  that  the  plaintiff  was  employed  solely  because  of  his 
supposed  influence  with  a member  of  the  Government  and  other  persons  in 
positions  of  authority  in  England;  and  the  agreement  between  him  and  the 
defendants,  by  which  he  was  to  receive  a commission  of  one  per  cent,  of  the 
amount  of  contracts  secured  for  the  defendants  through  his  “introductions 
or  efforts,”  was  contrary  to  public  policy  and  void. 

Montefiore  v.  Menday  Motor  Components  Co.  Limited,  [1918]  2 K.B.  241,  and 
Yeomans  v.  Knight  (1919),  45  O.L.R.  55,  followed. 

The  defendants,  believing  that  the  plaintiff  had  been  the  means  of  procuring 
some  contracts  for  them,  paid  him  a substantial  sum  for  commission;  he 
brought  this  action  to  recover  a further  sum,  and  was  met  by  the  defence 
that  the  agreement  was  illegal:  the  action  was  dismissed,  but  without  costs. 


An  action  to  recover  the  balance  alleged  to  be  due  to  the  plain- 
tiff for  commissions  on  orders  for  the  supply  of  munitions  obtained 
by  the  defendants  from  the  British  Government  during  the  war, 
through  the  efforts  and  services  of  the  plaintiff,  as  he  alleged. 

The  action  was  tried  by  Kelly,  J.,  without  a jury,  at  a Toronto 
sittings. 

W.  N.  Tilley , K.C.,  and  G.  W.  Mason , for  the  plaintiff. 

Wallace  Nesbitt , K.C.,  and  H.  W.  Shapley,  for  the  defendants. 

September  17.  Kelly,  J. : — The  plaintiff  is  a civil  engineer 
and  contractor.  The  defendants,  in  and  prior  to  1915,  carried  on 
an  extensive  manufacturing  business  in  Toronto  and  elsewhere, 
and  early  in  the  war-period  engaged  in  the  manufacture  of  muni- 
tions, under  contracts  with  the  Shell  Committee  in  Ottawa  repre- 
senting the  Impei ial  authorities.  About  May  or  June,  1915,  a 
report  was  current  that  the  Shell  Committee  had  no  further  orders 
to  give  for  the  manufacture  of  munitions,  it  being  the  belief  in 
some  quarters  that  the  war  was  not  likely  to  be  of  long  duration. 
The  defendants  took  a serious  view  of  the  falling  off  of  orders. 
They  had  equipped  themselves  with  necessary  machinery  to  carry 
out  the  munition  contracts  they  had  already  received;  and  if  further 
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orders  of  the  same  character  were  not  obtained  it  meant  the  dis- 
bandment of  much  of  the  equipment  which  had  been  specially  set 
up  for  munition  purposes.  The  president  and  general  manager  was 
dissatisfied  with  conditions  as  they  then  existed — particularly  with 
the  practice  which  required  contracts  to  be  made  through  the  Shell 
Committee,  instead  of  directly  with  the  authorities  in  England;  and 
he  seemed  to  think  that  the  magnitude  and  importance  of  the 
defendants’  business  and  capabilities  and  the  efficiency  of  their  staff 
entitled  them  to  special  consideration,  or  at  least  to  be  given  the 
advantage  of  going  beyond  the  Shell  Committee  and  contracting 
with  the  English  authorities,  who  had  up  to  that  time,  as  after- 
wards, insisted  on  contracting  only  through  the  Shell  Committee. 

The  plaintiff  says  that  in  May  or  June,  1915,  he  had  read  press 
reports  of  a shortage  of  munitions,  and  that  the  Shell  Committee 
had  stated  that  they  had  no  further  orders  to  place  in  Canada  for 
munitions;  and  he  believed  that,  if  he  could  go  to  England  repre- 
senting a company  such  as  the  defendants,  he  would  be  able  to 
obtain  munition  contracts  for  them  there.  He  had  not  been 
previously  engaged  as  a manufacturer;  he  had  had  no  expeiience 
in  the  making  of  munitions;  and  he  was  not  previously  associated 
in  any  way  with  the  defendants,  and  had  only  a very  casual 
acquaintance  with  the  president  and  general  manager.  He  was 
remotely  related  by  marriage  to  Lord  Buckmaster,  then  Lord 
Chancellor  of  England,  and  claimed  an  acquaintance  with  other 
persons  of  prominence  there,  who  had  to  do  with  the  manufacture 
or  procuring  of  munitions  for  the  British  Government. 

Early  in  July  he  interviewed  the  defendants’  general  manager, 
and  suggested  that,  owing  to  his  family  connections  in  England, 
referring  particularly  to  Lord  Buckmaster,  he  could,  he  believed, 
get  for  the  defendants  the  entree  very  quickly  to  the  fountain- 
head of  the  distribution  of  munition  orders.  This  appealed  to  the 
general  manager,  and  the  proposal  was  left  under  consideration 
for  several  days,  when,  at  the  defendants’  office,  the  general 
manager  informed  the  plaintiff  that  he  had  decided  to  send  him  to 
England.  Then,  for  the  first  time  in  this  transaction,  he  met  Mr. 
Ashworth,  the  defendants’  assistant  general  manager,  to  whom,  in 
the  plaintiff’s  presence,  and  prior  to  the  preparation  of  the  contract 
now  sued  upon,  the  general  manager  said  he  had  reason  to  believe 
that  the  plaintiff  could  get  business  in  England  through  his  connec- 
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tions.  His  proposal  to  the  general  manager,  which  contains  the  sub- 
stance of  the  contract,  was  then  (July  26,  1915)  prepared  by  Ash- 
worth and  signed  by  the  plaintiff.  In  it,  after  making  reference  to 
the  conversations  he  had  had  with  the  general  manager  concerning 
war-orders  and  the  advisability  of  his  going  to  England  in  the 
company's  interests,  he  sets  forth  the  terms,  one  of  which  is: — 

“In  the  event  of  your  company  securing  contracts  through  my 
introductions  or  efforts,  I am  to  receive  from  your  company  one 
per  cent,  of  the  amount  of  such  contracts;  payment  of  commission 
to  be  made  as  money  is  received  from  the  purchaser." 

As  already  intimated,  he  was  not  familiar  with  munition  manu- 
facture or  the  capabilities  of  the  defendants’  manufacturing  plant 
to  carry  out  such  contracts.  The  defendants  therefore  decided  to 
send  to  England  with  him  their  general  sales-manager,  Milne,  a 
very  capable  man,  familiar  with  the  defendants’  business  and 
versed  in  its  technicalities,  and  much  more  capable  than  was  the 
plaintiff  to  speak  of  contracts  from  a manufacturer’s  standpoint. 
If  obtaining  contracts  depended  upon  the  merits  and  efficiency  of 
the  defendants’  equipment  and  organisation  and  their  admini- 
strative ability,  he  and  not  the  plaintiff  was  the  one  who  possessed 
the  information. 

On  the  5th  August,  the  plaintiff  and  Milne  left  for  England, 
and  on  the  morning  after  their  arrival  in  London  the  plaintiff 
called  upon  Lord  Buckmaster,  stated  the  purpose  of  his  call, 
obtained  a. letter  of  introduction  to  Mr.  Booth,  a Deputy  Director- 
General  of  the  Ministry  of  Munitions — a deputy  of  Sir  Frederick 
Black,  who  was  the  Director-General — and  on  the  same  day,  in 
company  with  Milne,  presented  this  letter  to  Mr.  Booth.  What 
followed  need  not  be  detailed  unless  it  be  determined  that  the 
agreement  between  the  plaintiff  and  defendants  can,  in  the  circum- 
stances in  which  it  was  entered  into,  be  upheld.  Whatever  may  have 
been  the  plaintiff’s  expectations,  or  the  expectations  of  the  defend- 
ants, of  the  results  to  be  obtained  from  the  plaintiff’s  personal 
influence  with  his  connections,  or  friends,  and  notwithstanding 
that  he  did  procure  the  letter  of  introduction  to  Mr.  Booth,  Lord 
Buckmaster  appears  to  have  made  it  quite  clear  at  this  first  inter- 
view that  he  would  not  communicate  with  any  member  of  the 
Government,  and  that  he  did  not  intend  to  interfere.  From  the 
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evidence  of  what  occurred  at  later  interviews,  it  is  apparent  that 
the  plaintiff  again  introduced  the  subject  to  Lord  Buckmaster,  who 
discouraged  discussion  upon  it,  and  invariably  referred  the  plaintiff 
to  Mr.  Booth.  The  fact  should  also  be  mentioned  that  neither 
Lord  Buckmaster  nor  Mr.  Booth,  nor  indeed  any  of  those  with 
whom  the  plaintiff  conferred  in  England  on  the  subject  of  obtaining 
munition  contracts  for  the  defendants,  was  aware  that  he  was 
specially  employed  by  the  defendants  on  a commission-basis,  or 
that  he  had  a pecuniary  interest  in  the  defendants’  success  in 
obtaining  from  the  Government,  or  the  Munition  Department 
representing  the  Government,  the  contracts  they  were  seeking  to 
obtain.  I do  not,  for  the  time  being,  concern  myself  with  whether 
the  contracts  on  which  the  plaintiff  now  claims  a commission  were 
procured  through  his  instrumentality. 

A matter  of  first  importance  is  to  determine  whether  the 
contract  between  the  contending  parties  was  or  was  not  the  employ- 
ment of  the  plaintiff  on  a commission-basis  to  use  his  family  con- 
nection or  supposed  influence  with  persons  in  high  station  or 
official  position,  and  as  such  having  intimate  relations  with  those 
controlling  the  letting  of  munition  contracts,  to  procure  for  the 
defendants,  by  that  means  and  not  necessarily  oh  the  defendants’ 
merits  as  manufacturers,  what  they  manifestly  found  themselves 
unable  otherwise  to  obtain.  With  due  regard  to  the  warnings 
given  in  earlier  cases  that  caution  must  be  exercised  in  declaring 
contracts  void  as  against  public  policy,  I am  forced  to  the  conclu- 
sion, reluctantly  I admit,  that  the  circumstances  in  which  this 
contract  was  made,  and  the  object  it  had  in  view,  bring  it  within 
the  class  of  transactions  which  binding  authorities  declare  should 
not  only  be  discouraged,  but  actually  be  held  invalid.  That  both 
parties  repudiate  any  intention  of  wrongdoing  does  not  render  the 
contract  valid.  It  matters  not  whether  they  did  or  did  not  believe 
that  the  course  they  adopted  was  innocent  and  proper. 

To  sanction  contracts  of  this  kind,  where  it  is  intended  that 
one  of  the  contracting  parties  shall,  for  a pecuniary  consideration, 
use  his  relationship  to  or  familiarity  with  persons  of  influence  to 
whom  he  has  access  to  procure  for  the  other  benefits  from  the 
Government  or  representatives  of  the  Government,  would  be 
subversive  of  the  public  good,  and  tend  to  corrupt  the  public 
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service,  particularly  in  time  of  war,  when  the  utmost  necessity 
exists  for  doing  all  things  rightly,  properly,  and  legally,  in  the 
interests  of  national  safety. 

Outside  of  the  influence  the  plaintiff  was  expected  to  exert,  any 
other  service  he  could  possibly  have  rendered  could  have  been  much 
more  efficiently  performed  by  the  regular  and  permanent  officers  and 
employees  of  the  defendants,  who  were  experienced  in  the  business 
and  familiar  with  the  capabilities  of  the  defendants’  plant,  equip- 
ment, and  organisation. 

Objection  was  taken  at  the  trial  to  the  admission  of  evidence 
of  what  took  place  leading  up  to  the  commission-contract  between 
the  parties.  Part  at  least  of  that  evidence  was  taken  subject  to 
the  objection;  but,  even  if  that  part  were  disregarded,  there 
remains  quite  sufficient  to  place  it  beyond  doubt  that  the  plaintiff, 
inexperienced  as  he  was  in  the  making  of  munitions,  and  unfamiliar 
with  the  defendants’  business  and  equipment,  was  not  so  much 
retained  by  the  defendants  to  advocate  their  case  on  its  merits  as 
to  use  the  influence  he  was  thought  to  possess  to  procure  for  the 
defendants  results  not  necessarily  based  on  these  merits.  The 
defendants’  general  manager  had  strong  faith  in  his  own  ability 
and  that  of  his  capable  assistants  to  advocate  the  efhciencv  of 
the  defendants’  equipment  and  their  ability  to  perform  such 
contracts  as  they  desired  to  obtain;  and  it  is  almost  inconceivable 
that  he  would,  at  a great  expenditure  for  commission  and  expenses, 
have  employed  an  inexperienced  outsider — one  nob  having  the 
technical  qualifications  possessed  by  permanent  officers  and 
employees  of  the  defendants — to  do  the  very  services  which  they 
were  much  better  qualified  than  he  to  perform. 

The  contract  falls  clearly  within  the  authority  of  the  recent 
case  of  Montefiore  v.  Menday  Motor  Components  Co.  Limited , 
[1918]  2 K.B.  241,  the  judgment  in  which  was  on  facts  very  similar 
to  those  I find  here,  and  is  pregnant  throughout  with  reasons  for 
declaring  void  the  commission-contract  there  under  consideration. 
I need  not  go  beyond  that  judgment  and  the  cases  therein  cited 
for  authority  binding  on  me  for  the  conclusion  I have  reached. 
What  was  intended  to  be  accomplished  by  this  contract  was 
contrary  to  the  public  interest. 

In  the  Montefiore  case  the  defendants  did  not  raise  on  the 
pleadings  the  defence  of  illegality  on  grounds  of  public  policy, 
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but  the  trial  Judge  (Shearman,  I.),  following  the  practice  in 
earlier  cases,  himself  raised  the  objection  and  declared  the  contract 
void.  Here  this  plea  is  expressly  set  up  in  the  defence.  The 
Montefiore  case  was  followed  in  our  Courts  in  Yeomans  v.  Knight 
(1919),  45  0.,L.R.  55,  on  a motion  by  the  defendants  to  dismiss 
the  action  upon  the  pleadings  and  admissions  of  the  plaintiff  upon 
his  examination  for  discovery,  on  the  ground  that  the  agreement 
sued  upon,  for  commission  on  contracts  procured  through  alleged 
political  influence,  was  void  as  against  public  policy. 

Having  thus  declared  the  contract  void,  I refer  to  the  part  the 
plaintiff  took  in  procuring  contracts  for  the  defendants,  only  as 
that  affects  my  judgment  on  the  question  of  costs.  That  the 
defendants  believed  that  the  plaintiff  was  the  means  of  procuring 
some  contracts  at  least  for  them  is  evidenced  by  the  very  substantial 
sum  already  paid  to  the  plaintiff  for  commission;  though,  if  he  were 
legally  entitled  to  any  commission  upon  the  contracts  in  respect 
of  which  that  sum  was  paid,  it  should,  as  I find  it,  have  been  one 
per  cent,  and  not  one-half  of  one  per  cent.  Down  to  that  time, 
the  defendants  had  not  repented  of  entering  into  a contract 
contrary  to  public  policy.  The  Court  should  not  be  solicitous 
to  encourage  or  condone  illegal  acts  to  which  both  plaintiff  and 
defendant  have  been  parties,  even  to  the  extent  of  awarding  costs 
to  defendants  successfully  resisting  on  that  ground  an  action  on 
the  illegal  contract. 

The  action  is  therefore  dismissed  without  costs. 
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[APPELLATE  DIVISION.] 

Sherlock  v.  Grand  Trunk  R.  W.  Co. 

Railway — Carrier — Loss  of  Trunk  Checked  by  Passenger — Limitation  of 

Liability — General  Order  of  Railway  Board — Intra  Vires — Railway  Act , 

R.S.C.  1906,  ch.  37,  sec.  31. 

The  judgment  of  Rose,  J.,  47  O.L.R.  473,  was  affirmed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Rose,  J., 
47  O.L.R.  473. 

September  23.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Masten,  JJ. 

T.  H.  Creraf,  for  the  appellant,  argued  that  the  power  of  the 
Railway  Board  to  limit  the  common  law  liability  of  the  carrier 
is  defined  by  sec.  340  of  the  Railway  Act,  by  which  the  Board 
can  authorise  the  carrier  to  limit  its  liability,  but  only  by  contract. 
No  contract  was  made  with  or  notice  given  to  the  plaintiff  of  such 
limitation.  Counsel  referred  to  Spencer  v.  Canadian  Pacific 
R.  W.  Co.  (1913),  29  O.L.R.  122,  13  D.L.R.  836,  and  said  that  the 
present  order  of  the  Board  was  no  stronger  than  the  interim  order 
upon  which  the  Spencer  case  was  decided.  The  word  “traffic” 
in  sec.  430  of  the  Railway  Act  would  include  passengers,  and 
surely  the  railway  company  could  not  limit  its  liability  for  the 
death  of  a passenger  to  $100. 

D.  L.  McCarthy,  K.C.,for  the  defendant  company,  respondent, 
was  not  called  upon. 

At  the  conclusion  of  the  argument  for  the  appellant,  the  judg- 
ment of  the  Court  was  given  by  Mulock,  C.J.Ex.: — From  what 
has  been  said  during  the  argument,  it  will  not  be  necessary  to  give 
extended  reasons  for  judgment. 

The  order  of  the  Railway  Board  is,  we  think,  intra  vires, 
and,  by  sec.  31  of  the  Railway  Act,  R.S.C.  1906,  ch.  37,  has  the 
effect  of  an  Act  of  Parliament.  The  language  is  wide  enough 
to  limit  the  railway  company’s  liability. 


1920 
Sept.  23. 


Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Boston  Book  Co.  v.  Canada  Law  Book  Co.  Limited. 


Contract — Sale  of  Set  of  Law  Reports  at  Fixed  Price  per  Volume — Sale  in 
Advance  of  Issue  of  Volumes — “150  Volumes  more  or  less ” — Estimate — 
Representation — Warranty — Breach — Liability  of  Vendee  to  Pay  for 
Volumes  in  Excess  of  150 — Counterclaim — Damages. 

The  judgment  of  Middleton,  J.,  44  O.L.R.  529,  was  affirmed  (Riddell,  J., 
dissenting  in  part). 

Held,  by  Mulock,  C.J.  Ex.,  Clute  and  Sutherland,  JJ.,  that  under  the 
terms  of  the  contract  the  defendants  were  bound  to  pay  for  150  volumes 
more  or  less  of  the  set  of  reprinted  reports  which  formed  the  subject  of  the 
contract,  and  that  the  plaintiffs’  claim  was  rightly  disposed  of  by  the  trial 
Judge  (Middleton,  J.);  but,  as  to  the  defendants’  counterclaim  for  damages 
because  of  the  anticipated  great  excess  of  the  set  over  150  volumes,  until 
such  excess  should  be  actually  determined  it  would  be  impossible  to  say 
whether  it  was  so  unreasonable  as  to  be  actionable,  and,  if  so,  to  what  extent ; 
and  therefore  the  counterclaim  was  premature  and  should  be  dismissed, 
without  prejudice  to  the  right  of  the  defendants  to  maintain  an  action  for 
damages  in  the  event  of  the  excess  being  so  unreasonable  as  to  give  the 
defendants  a cause  of  action. 

Per  Masten,  J. : — The  bargain  was  for  the  set,  both  parties  expecting  it  to 
contain  about  150  volumes;  it  was  not  an  existing  set  of  150  volumes;  and 
the  phrase  “more  or  less”  was,  in  these  circumstances,  to  be  construed  in 
its  widest  and  most  extended  sense  so  as  to  cover  not  merely  two  or  three  or 
four  more  volumes  but  a very  much  larger  number  if  the  set  should  contain 
that  many;  the  parties  intended  to  make  the  contract  relate  to  the  whole 
set,  whatever  it  might  be,  they  being  unable,  with  the  information  then 
before  them,  to  describe  the  subject-matter  otherwise  than  in  the  most  elastic 
form.  No  foundation  was  laid  for  importing  extrinsic  evidence  in  order  to 
extend  or  modify  the  words  of  the  contract,  either  by  evidence  of  prior 
negotiations  or  by  evidence  of  subsequent  communications;  and  there  was 
no  ground  for  adding  to  the  contract  a warranty  which  was  not  expressed 
in  it. 

Per  Riddell,  J. : — The  defendants  had  received  and  could  not  escape  paying 
for  volumes  151,  152,  and  153  of  the  set,  and  ds  regards  the  plaintiffs’  claim 
the  judgment  below  was  right.  But  the  main  dispute  was  on  the  counter- 
claim, and  upon  that  the  defendants  were  entitled  to  succeed.  Both  parties 
understood  and  intended  the  statement  in  the  contract  “150  volumes  more 
or  less”  as  a warranty  that  that  should  be  the  number  of  volumes  completing 
the  work.  The  defendants  were  entitled  to  damages  for  breach  of  this 
warranty. 

An  appeal  by  the  defendant  company  from  the  judgment  of 
Middleton,  J.,  44  O.L.R.  529. 


February  23  and  24.  The  appeal  was  heard  by  Mulock, 
C.J.  Ex.,  Clute,  Riddell,  Sutherland,  and  Masten,  JJ. 

R.  T.  Harding,  for  the  appellant  company,  argued  that  under 
the  contract  they  were  entitled  to  have  the  complete  reprint  in  150 
volumes,  and  that,  if  the  number  exceeded  150,  the  plaintiff 
company  were  bound  to  supply  the  excess  free.  The  appellant 
company  paid  for  225,000  pages  of  law,  150  volumes  at  1,500 
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pages  to  a volume,  and  had  not  got  what  was  paid  for.  The 
prospectus,  governed  the  contract.  It  stated  that  the  set  was  to  be 
a uniform  one.  What  the  plaintiff  company  gave  was  not  sub- 
stantially what  was  advertised.  If  the  plaintiff  company  had 
carried  out  the  contract,  the  appellant  company  would  have  got 
the  whole  set  in  150  volumes.  The  representation  as  to  the 
number  of  volumes  and  pages  was  not  a mere  estimate,  but  was 
in  the  nature  of  a warranty  that  the  total  number  of  volumes 
would  not  exceed  150.  The  appellant  company  had  135  or  more 
customers,  for  whom  they  were  in  a sense  trustees;  and  by  the 
counterclaim  damages  were  asked  for  the  plaintiff  company’s 
failure  to  carry  out  their  contract.  On  the  question  of  the  inter- 
pretation of  “more  or  less,”  he  referred  to  Am.  & Eng.  Encyc.  of 
Law,  2nd  ed.,  vol.  20,  p.  879. 

A.  Bicknell  and  M.  L.  Gordon , for  the  plaintiff  company,’ 
respondents,  argued  that  the  words  “more  or  less”  were  material, 
and  relieved  the  respondent  company  from  being  compelled  to 
confine  the  printed  matter  to  150  volumes  absolutely.  The 
prospectus  could  not  be  read  into  the  contract.  The  prospectus 
was  part  of  the  contract  between  Green  & Sons  and  the  respondent 
company,  but  not  of  the  contract  between  the  respondent  company 
and  the  appellant  company.  The  statement  150  volumes  “more 
or  less”  was  merely  an  estimate,  and  the  appellant  company  must 
pay  for  the  extra  volumes  above  150:  Tancred  Arrol  & Co.  v. 
Steel  Co.  of  Scotland  Limited  (1890),  15  App.  Cas.  125;  Levi  and 
Brouse  Island  Guano  Co.  Limited  v.  F.  W.  Berk  and  Co.  (1886), 
2 Times  L.R.  898;  Borrowman  v.  Drayton  (1876),  2 Ex.  D.  15; 
In  re  Harrison  and  Micks  Lambert  and  Co.,  [1917]  1 K.B.  755; 
McLay  and  Co.  v.  Perry  and  Co.  (1881),  44  L.T.R.  152;  London 
Electric  Co.  v.  Eckert  (1917),  40  O.L.R.  208;  Eckert  v.  London 
Electric  R.W.  Co.  (1918),  57  Can.  S.C.R.  610.  The  appellant 
company  had  received  the  volumes  sued  for  and  distributed  them. 
On  the  counterclaim,  the  appellant  company  were  not  entitled  to 
any  damages  because  they  had  accepted  the  volumes  as  part  of 
the  contract,  and  consequently  the  respondent  company  wore 
not  guilty  of  a breach  of  contract. 

Harding , in  reply. 
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for  $1,734.40  and  costs,  and  dismissing  with  costs  the  defendant 
company’s  counterclaim. 

The  facts  are  as  follows: — 

The  publishing  house  of  William  Green  & Sons,  of  Edinburgh, 
contemplating  the  publication  of  a reprint  of  the  English  Reports, 
entered  into  negotiations  with  the  plaintiff  company  with  a view 
to  giving  them  the  sole  agency  for  the  sale  of  such  reprint  in  the 
United  States  and  Canada,  but  before  any  agreement  had  been 
entered  into  between  William  Green  & Sons  and  the  plaintiff 
company,  the  latter  entered  into  a written  agreement  with  the 
defendant  company,  bearing  date  the  5th  day  of  June,  1900,  in 
the  following  words: — 

“The  Boston  Book  Company  agree  to  give  to  the  Canada  Law 
Book  Company  the  sole  Canadian  market  for  the  English  Reports 
reprint,  to  be  published  by  William  Green  & Sons,  of  Edinburgh, 
Scotland,  first  volume  to  appear  about  September  1st.  They 
agree  not  to  sell  any  copies  themselves  in  Canada,  and  so  far  as 
possible  to  protect  the  Canada  Law  Book  Company  from  sales 
in  Canada  by  English  firms  or  by  other  firms  in  the  United  States. 

“The  Canada  Law  Book  Company  agree  to  take  two  hundred 
copies  of  each  volume  of  the  set  (one  hundred  and  fifty  volumes 
more  or  less)  at  a price  of  ten  shillings  and  sixpence  (10s.  6 d.)  per 
volume,  bound  in  half  roan,  f.o.b.  Edinburgh;  payment  to  be 
made  by  the  Canada  Law  Book  Company  on  each  volume  three 
months  after  shipment  of  the  volume  from  Edinburgh. 

“In  case  the  Canada  Law  Book  Company  should  not  succeed 
before  the  issue  of  the  first  volume  in  securing  the  full  number  of 
retail  subscriptions  to  make  this  order,  the  Boston  Book  Company 
agree  to  reserve  from  shipment  and  charge,  for  six  months  after 
October  1st,  a number  not  to  exceed  fifty  copies,  at  the  option  of 
the  Canada  Law  Book  Company. 

“The  Boston  Book  Company  further  agree  to  supply  anjr 
number  of  additional  volumes  at  the  same  price,  provided  that  the 
order  for  such  volumes  is  given  by  the  Canada  Law  Book  Company 
before  the  expiration  of  William  Green  & Sons’  option  to  the 
Boston  Book  Company.” 

By  subsequent  agreement  bearing  date  the  19th  November, 
1900,  made  between  the  Boston  Book  Company  and  the  Canada 
Law  Book  Company,  it  was  agreed  that  “instead  of  200  copies 
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of  each  volume  of  the  set  the  Canada  Law  Book  Company  agree 
to  take  only  .150  copies  (of  the  full  set  of  150  volumes  more  or  less) 
and  the  Boston  Book  Company  only  agree  to  furnish  150  copies, 
at  the  price  and  under  the  conditions  named  in  the  original  agree- 
ment.” 

By  agreement  in  writing  made  between  Messrs.  Green  & Sons, 
Stevens  & Sons  (the  latter  being  associated  with  Green  & Sons  in 
the  publication  in  question) , and  the  plaintiff  company,  the  latter 
were  appointed  agents  for  the  sale  in  the  United  States  and 
Canada  of  the  reprint,  “to  be  printed  according  to  the  prospectus 
hereto  annexed,”  and  the  plaintiff  company  agreed  to  take  a certain 
number  of  “copies  of  each  volume  of  the  reprint  as  issued,”  at  the 
named  price. 

The  annexed  prospectus  says:  “It  has  been  found  as  a result 
of  these”  (referring  to  certain  initial  experimental  work)  “that, 
provided  sufficient  interest  is  evoked  to  justify  the  start  of  this 
enormous  undertaking,  involving  an  expenditure  of  $500,000,  a 
complete  set  of  all  the  decisions  from  the  earliest  times  to  1865 
can  be  given  to  the  profession  in  about  150  volumes  of  1,500  pages 
each,  at  the  very  low  price  of  $6  net  per  volume  bound  in  half 
leather.  The  volume  can  be  issued  at  intervals  of  less  than  a 
month,  and  the  set  when  complete  will  occupy  actually  less  room 
than  a set  of  the  official  Law  Reports  from  1865  to  date.  How 
this  desirable  result  will  be  attained  is  shewn  on  the  specimen 
pages  enclosed.”  There  are  two  specimen  pages,  one  page 
indicating  type  of  the  original  reports,  and  the  other  the  intended 
type  of  the  reprint,  and  between  these  two  specimen  pages  is  a 
note  worded  as  follows:— 

“The  original  reports  again  were  printed  on  thick  paper  in 
volumes  of  from  500  to  600  pages,  while  the  re-issue  will  be  printed 
in  volumes  of  about  1,500  pages  each.  . . . By  these  means 

from  6 to  8 volumes  of  the  reports  will  be  condensed  into  one 
volifme  of  the  * English  Reprints/  of  the  handy  size,  on  the  other 
side.” 

The  publication  of  the  reprints  began;  150  volumes  were 
printed,  delivered  to,  and  paid  for  by,  the  defendant  company, 
when  it  was  apparent  that  the  number  would  materially  exceed 
150,  the  excess  being  occasioned  at  least  partly  by  the  fact  that 
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Moore’s  Indian  Appeals,  contrary  to  the  terms  of  the  prospectus, 
were  included  in  the  reprint,  and  that  the  average  number  of 
pages  in  each  volume  was  substantially  less  than  1,500. 

Volumes  151, 152, 153,  and  154  were  delivered  to  the  defendant 
company  and  resold  by  them  to  their  customers,  but  the  company 
refused  to  pay  therefor,  and  this  action  was  to  recover  payment 
for  these  four  volumes.  The  defendant  company  contend  that, 
under  the  contract,  they  are  entitled  to  have  the  complete  reprint 
in  150  volumes,  and  that  if  the  number  exceeds  150  the  plaintiff 
company  are  bound  to  supply  such  excess  free. 

During  the  negotiations  which  culminated  in  the  contract  of 
the  5th  June,  1900,  the  plaintiff  company  shewed  to  the  defendant 
company  the  prospectus  above  mentioned.  Subsequently,  in 
order  to  assist  the  defendant  company  in  securing  subscribers 
for  the  reprint,  the  plaintiff  company  furnished  to  the  defendant 
company  a number  of  copies  of  the  prospectus,  having  then  printed 
at  the  foot  thereof  the  defendant  company’s  name;  but,  so  far 
as  appears,  the  defendant  company  made  no  use  of  such  prospectus. 

The  first  question  to  determine  is  whether  the  defendant 
company  are  bound  to  pay  for  volumes  151,  152,  153,  and  154. 

By  the  terms  of  the  contract  of  the  5th  June,  1900,  the  defend- 
ant company  agree  “to  take  two  hundred  copies  of  each  volume 
of  the  set  (one  hundred  and  fifty  volumes  more  or  less)  ” reduced  to 
“150  copies  per  volume  (of  the  full  set  of  150  volumes  more  or 
less)  ...  at  the  price,”  etc. 

The  defendant  company  by  their  defence  and  counterclaim 
contend  that  the  meaning  of  the  contract,  as  amended,  is,  that  a 
complete  reprint  of  the  original  reports  to  be  delivered  to  the 
defendant  company  was  to  number  not  more  than  150  volumes, 
and  that  if  it  overran  that  number  the  defendant  company  were 
entitled  to  the  excess  free;  that  it  has  overrun  that  number;  and, 
therefore,  the  plaintiff  company  are  liable  in  damages  for  breach  of 
contract. 

In  support  of  this  contention  the  defendant  company  gave 
evidence  at  the  trial  that  during  the  negotiations  whi^h  led  up 
to  the  contract  of  the  5t.h  June,  1900,  the  plaintiff  company 
produced  to  the  defendant  company  the  prospectus  and  sample 
pages  and  in  substance  agreed  that  the  reprint  would  be  in  accord- 
ance with  the  representation  and  statements  contained  in  the 
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prospectus.  This  the  plaintiff  company  deny.  The  written 
contract  signed  by  the  parties  contains  no  such  term.  Its  language 
is  unambiguous,  and  no  case  is  made  for  its  reformation,  nor  do 
the  defendant  company  seek  reformation;  and  I am  unable  to 
discover  any  ground  entitling  the  Court  to  read  into  the  contract 
a term  qualifying  the  meaning  of  the  express  language  of  the 
parties.  To  accede  to  the  defendant  company’s  contention,  the 
Court  must  disregard  the  words  “more  or  less/’  which  appear  in 
the  contracts  of  the  5th  June  and  of  the  19th  November,  1900. 
Even  if  admissible,  there  is  no  evidence  that  the  number  of  the 
reprint  volumes  was  to  be  150  absolutely,  neither  more  nor  less. 
Thus  there  is  nothing,  either  written  or  without  the  actual  words 
of  the  contract,  which  would  permit  the  Court  to  say  that,  although 
the  parties  have  in  each  of  the  two  contracts  expressly  agreed  that 
the  number  of  volumes  may  be  more  or  less  than  150,  still  it  may 
reject  such  qualifying  words.  They  are  material,  and  proper 
effect  must  be  given  to  them. 

The  prospectus  issued  by  the  publishers,  William  Green  & 
Sons,  and  sent  to  the  plaintiff  company  and  by  them  submitted 
to  the  defendant  company,  was  not  then  signed  by  the  plaintiff 
company,  who,  so  far  as  appears,  had  not  then  adopted  its 
language.  It  was  not  until  after  the  contract  and  amended  con- 
tract in  question  had  been  entered  into  that  the  plaintiff  company’s 
name  was  printed  at  the  foot  thereof.  As  quoted  above,  the 
unsigned  prospectus  stated  that  it  had  been  found  that  “provided,” 
etc.,  “a  complete  set  of  all  the  decisions  from  the  earliest  times  to 
1865  can  be  given  to  the  Profession  in  150  volumes  of  1,500  pages 
each,  at  the  very  low  price  of,”  etc.  This  prospectus  was  made 
part  of  the  contract  between  Green  & Sons  and  the  plaintiff  com- 
pany, but  not  of  the  contract  between  the  plaintiff  company  and 
the  defendant  company,  and  the  implied  promise  to  the  plaintiffs 
contained  in  it  to  furnish  a complete  set  of  all  the  decisions  in 
150  volumes  was  not  a term  of  the  contract  between  the  plaintiff 
and  defendant  companies.  They  each  knew  that  the  details 
involved  in  the  publication  were  to  be  under  the  control  of  Green 
& Sons;  and,  therefore,  it  may  be  that  the  plaintiff  company  were 
unwilling  and  the  defendant  company  did  not  require  them  to  be 
bound  as  to  the  precise  number,  but  that  each  party  took  the 
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chance  of  its  being  150.  But,  whatever  be  the  reason,  the  fact 
is  that  no  such  term  appears  in  the  contract;  both  parties  agreed 
therein,  in  unmistakable  language,  that  the  number  of  volumes 
constituting  a complete  set  might  not  be  exactly  150,  but  might 
be  more  or  less  than  that  number.  The  fact  that  the  price  fixed  by 
the  contract  is  a certain  sum  per  volume,  and  not  a bulk  sum  for  the 
complete  set,  furnishes  an  argument  against  the  defendant  com- 
pany’s contention. 

F or  these  reasons,  I am  of  the  opinion  that  under  the  terms  of  the 
contract  the  defendant  company  are  bound  to  pay  for  150  volumes 
more  or  less,  and  that  the  learned  trial  Judge  rightly  disposed  of 
the  plaintiff  company’s  claim. 

As  to  the  counterclaim,  the  defendant  company  suggest  that 
the  number  of  volumes  constituting  a complete  set  of  the  reprint 
may  greatly  exceed  150,  and  claim  damages  because  of  such 
anticipated  excess.  Until  such  excess  is  actually  determined, 
it  is  impossible  to  say  whether  it  is  so  unreasonable  as  to  be 
actionable,  and,  if  so,  to  what  extent.  I therefore  think  that  the 
defendant  company’s  counterclaim  is  premature,  and  should  be 
dismissed  with  costs,  but  that  there  should  be  reserved  to  the 
defendant  company  the  right  to  maintain  an  action  for  damages 
in  the  event  of  the  excess  being  so  unreasonable  as  to  give  the 
defendant  company  a cause  of  action. 

The  appeal  should  be  dismissed  with  costs. 


Cltjte  and  Sutherland,  JJ.,  agreed  with  Mulock,  C.J.  Ex. 


Masten,  J.: — In  this  case  I have  had  an  opportunity  of  per- 
using the  judgment  of  my  Lord  the  Chief  Justice,  and  I agree 
with  him  that  in  the  result  this  appeal  must  be  dismissed;  and, 
in  view  of  the  opinions  expressed  in  this  Court,  the  defendant 
must  be  free  to  assert  hereafter  the  claim  now  put  forward  by  way 
of  counterclaim,  unprejudiced  by  the  opinions  now  expressed. 
But,  as  I reach  my  conclusion  on  grounds  somewhat  different  from 
those  expressed  by  my  Lord,  it  is  perhaps  desirable  that  I should 
state  my  views. 

The  questions  at  issue  in  this  action  arise  out  of  a written 
contract  dated  the  5th  day  of  June,  1900,  made  between  the 
plaintiffs  and  the  defendants  for  the  purchase  of  a set  of  volumes 
to  be  thereafter  printed  and  published  by  a third  party. 
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Of  this  set,  150  volumes  have  been  received  and  paid  for  by  the 
defendants;  volumes  numbered  151,  152,  153,  and  154  have  been 
delivered  to  the  defendants  and  resold  by  them.  The  plaintiffs’ 
action  is  for  the  price  of  these  four  volumes  so  sold  and  delivered. 
The  defendants  allege  by  way  of  defence  that,  under  the  contract, 
they  are  entitled  to  receive  these  volumes  without  f urther  payment. 
In  the  alternative  the  defendants  counterclaim  for  damages  to  the 
amount  of  $20,000  for  breach  of  contract. 

The  disposition  of  the  defendants’  counterclaim  raises  the 
more  difficult  and  important  questions,  and,  in  the  view  which  I 
take  of  the  case,  involves  the  disposition  of  the  plaintiffs’  claim. 
I,  therefore,  proceed  in  the  first  instance  to  consider  the  questions 
raised  by  the  counterclaim. 

The  first  question  that  arises  is  as  to  the  admissibility  in 
evidence  of  the  negotiations  which  took  place  and  of  representa- 
tions made  (including  a certain  prospectus  prepared  by  the  Scotch 
publishers)  anterior  to  the  signing  of  the  contract,  and  as  to  the 
legal  effect,  if  any,  to  be  given  to  those  negotiations  and  repre- 
sentations. 

The  second  question  is  whether  the  words  of  the  contract 
“ 150  volumes  more  or  less,”  read  in  the  light  of  whatever  evidence 
is  admissible  to  explain  them,  are  to  be  construed  as  a warranty 
that  the  total  number  of  volumes  to  be  supplied  by  the  plaintiffs 
and  paid  for  by  the  defendants  shall  not  exceed  150  more  or  less. 

Subsidiary  to  the  second  question  there  arises  a third  point  as 
to  the  admissibility  of  correspondence  between  the  parties  sub- 
sequent to  the  contract  for  the  purpose  of  construing  the  contract 
in  the  light  of  the  interpretation  placed  upon  it  by  the  parties 
themselves. 

With  respect  to  the  first  question,  viz.,  what  preceded  the 
contract,  I observe  that  the  defendants’  counterclaim  is  for  breach 
of  contract.  It  is  not  an  action  of  deceit,  for  false  representation, 
nor  is  it  an  action  for  rescission  on  equitable  grounds  of  misrepre- 
sentation, nor  is  it  an  action  to  reform  the  contract.  In  such 
actions  the  negotiations  and  representations  preliminary  to  the 
contract  would  of  course  be  admissible,  but  that  is  not  this  case. 
The  counterclaim  is  on  a contract.  I am  not  sure  whether  O'- 
not  the  defendants  seek  to  found  their  counterclaim  on  a collateral 
independent  contract  outside  the  written  agreement;  but,  if  they 


App.  Div. 
1920 

Boston 
Book  Co. 
v. 

Canada 
Law  Book 
Co. 

Limited. 
Masten,  J. 


246 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1920 

Boston 
Book  Co. 
v. 

Canada 
Law  Book 
Co. 

Limited. 
Masten,  J. 


do,  I think  the  evidence  fails  entirely  to  meet  the  test  prescribed  by 
Lord  Moulton  in  Heilbut  Symons  & Co.  v.  Bucldeton,  [1913]  A.C. 
30,  where  he  says  (at  p.  47) : — 

“Such  collateral  contracts,  the  sole  effect  of  which  is  to  vary  or 
add  to  the  terms  of  the  principal  contract,  are  therefore  viewed 
with  suspicion  by  the  law.  They  must  be  proved  strictly.  Not 
only  the  terms  of  such  contracts  but  the  existence  of  an  animus 
contrahendi  on  the  part  of  all  the  parties  to  them  must  be  clearly 
shewn.” 

See  also  Canadian  General  Securities  Co.  v.  George  (1919),  59 
Can.  S.C.R.  641,  52  D.L.R.  679,  decided  in  the  Supreme  Court  of 
Canada,  reversing  the  judgment  in  42  O.L.R.  560,  43  D.L.R.  20, 
where  the  same  rule  is  applied. 

The  first  point  is  thus  reduced  to  a question  of  how  far  the 
preliminary  negotiations  and  representations,  including  the 
prospectus,  are  admissible  in  evidence  to  construe  the  written 
contract. 

It  is  to  be  borne  in  mind  in  this  connection  that  the  contract 
between  the  parties  to  this  action  was  made  on  the  5th  June,  1900, 
in  anticipation  of  a contract  between  the  plaintiffs  and  the  British 
publishers,  which  did  not  eventuate  in  a formal  agreement  until 
the  17th  May,  1901.  Further,  it  must  also  be  borne  in  mind  that 
the  prospectus  now  under  discussion  was  issued  prior  to  the  5th 
June  by  the  British  publishers;  and  while,  on  the  5th  June,  1900, 
it  was  by  the  plaintiffs  brought  to  the  attention  of  the  defendants, 
it  is  evident  that  the  defendants  knew  as  much  about  it  on  that 
date  as  the  plaintiffs.  It  was  in  fact  a representation  not  of 
existing  facts  but  of  an  intention;  also  it  was  a representation,  not 
of  the  intention  of  the  plaintiffs,  but  of  what  the  British  publishers 
had  told  the  plaintiffs  they  proposed  to  do.  Such  representations 
regarding  the  future  are  well  discussed  by  Pollock  in  his  work  on 
Contracts,  8th  ed.,  p.  558  and  top  of  p.  559: — 

“If,  on  the  other  hand,  the  statement  is  of  something  to  be 
performed  in  the  future,  it  must  be  a declaration  of  the  party’s 
intention  unless  it  is  a mere  expression  of  opinion.  But  a declara- 
tion of  intention  made  to  another  person  in  order  to  be  acted  on 
by  that  person  is  a promise  or  nothing.  And  if  the  promise  is 
binding,  the  obligation  laid  upon  its  utterer  is  an  obligation  by 
way  of  contract  and  nothing  else:  promises  de  futuro,  if  binding 
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at  all,  must  be  binding  as  contracts.  There  is  no  middle  term 
possible.  A statement  of  opinion  or  expectation  creates,  as  such, 
no  duty.  If  capable  of  creating  any  duty,  it  is  a promise.  If 
the  promise  is  enforceable,  it  is  a contract.  The  description  of 
promise  or  contract  in  a cumbrous  and  inexact  manner  will  not 
create  a new  head  of  law.  ‘There  must  be  a contract  in  order  to 
entitle  the  party  to  obtain  any  relief.’  ” 

In  the  present  case  the  plaintiffs  allege  that  the  prospectus  was 
incorporated  in  and  formed  part  of  the  contract.  The  defendants 
do  not  admit,  and  therefore  deny,  that  allegation.  I can  find  no 
words  in  the  contract  either  expressly  or  by  implication  incorpora- 
ting into  it  the  prospectus. 

The  well-known  rule  is  that:  “To  interpret  a contract  the 
circumstances  and  grounds  upon  which  the  contract  was  entered 
into  may  be  looked  at:”  Beal,  2nd  ed.,  p.  123. 

The  limitations  on  this  rule  are  well  illustrated  by  the  leading 
case  of  Inglis  v.  Buttery  (1878),  3 App.  Cas.  552.  The  head-note 
in  that  case  is  as  follows: — 

“A  firm  of  shipbuilders  agreed  to  lengthen  and  repair  an  iron 
steamship;  the  object  being  that  she  might  be  classed  100  A 1 at 
Lloyd’s.  The  specification  forming  part  of  the  contract  contained 
this  stipulation,  ‘ Iron  work: — The  plating  of  the  hull  to  be  carefully 
overhauled  and  repaired,  but  if  any  new  plating  is  required  the 
same  to  be  paid  for  extra  (fourteen  words  deleted,  signed  A.  and 
J.  L,  D.G.).  Deck  beams,  ties,  diagonal  ties,  main  and  spar  deck 
stringers,  and  all  iron  work,  to  be  in  accordance  with  Lloyd’s 
rules  for  classification:’ — 

“Held,  affirming  the  decision  of  the  Court  below,  that  the 
shipbuilders  were  bound  to  supply  without  extra  charge  any  new 
plates  required  to  enable  the  vessel  to  be  classed  100  A 1 at  Lloyd’s; 
and  that  neither  the  letters  of  the  parties  before  the  contract  was 
signed,  nor  the  initialed  deleted  words  in  the  contract,  could  be 
considered  for  the  purpose  of  interpreting  the  intention  of  the 
parties.” 

Lord  Blackburn,  at  p.  576,  says: — 

“Now,  my  Lords,  as  to  the  £1200,  upon  which  I think  the 
decision  of  the  Court  of  Session  was  right,  although  I think  it  my 
duty  to  state  distinctly  that  in  my  opinion  the  reasons  upon  which 
the  Lord  Justice  Clerk  mainly  relied  were  not  good  reasons  for  the 
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judgment.  He  lays  down  a principle  which  is  not  quite  accurate. 
He  says  that  in  all  mercantile  contracts,  ‘ whether  they  be  clear  and 
distinct  or  the  reverse,  the  Court  are  entitled  to  be  placed  in  a 
position  in  which  the  parties  stood  before  they  signed;’  and  that 
he  applies,  so  as  to  say  that  you  are  entitled  to  look  at  all  that 
they  said  and  did  during  the  time  of  the  communings,  as  they 
are  called  in  Scotland;  that  is  to  say,  whilst  the  matter  was  in 
negotiation,  as  it  is  more  generally  called  in  England,  because 
unless  you  look  at  all  those  things  you  cannot  be  in  the  position  in 
which  the  parties  were,  and  he  takes  the  document,  in  which  there 
is  a deletion,  and  looks  at  the  deleted  sentence,  which  in  my  mind 
is  merely  a communing.  I cannot  think  that  that  is  correct. 

“I  think  that  Lord  Ormidale,  who  comes  to  the  same-  con- 
clusion, comes  to  it  upon  right  grounds.  He  says  that  you  are 
entitled  to  look  at  the  surrounding  circumstances  to  a great  extent, 
but  hot  at  the  communings,  and  he  therefore  says,  I have  been 
‘ examining  the  proof  and  correspondence  and  taking  the  benefit  of 
such  aid  as  it  affords.  I have  endeavoured  to  eliminate  and  dis- 
regard everything  except  those  circumstances  which  can  be  fairly 
and  legitimately  comprehended  by  the  expression  “surrounding 
circumstances”  in  its  legal  sense.’  That,  I apprehend,  is  perfectly 
right  and  sound.” 

At  p.  572,  Lord  O’Hagan  says: — 

“I  need  say  no  more  than  has  been  said  already  as  to  the 
impossibility  of  allowing  the  class  of  evidence  of  what  is  called 
‘ communings,’  that  is  to  say,  negotiations,  to  be  admitted  at  all, 
whether  those  negotiations  or  ‘ communings’  occurred  before  the 
contract  was  completed  or  afterwards.” 

And  Lord  Hatherley,  at  p.  569,  says: — 

“When  I turn  to  the  deleted  words,  and  find  that  in  spite  of  a 
line  being  drawn  through  them  I can  read  the  words,  which  words, 
being  fourteen  in  number,  are  these:  ‘but  if  any  new  plating  is 
required  the  same  to  be  paid  for  extra,’  it  appears  to  me  that, 
those  words  having  been  deleted,  and  a marginal  note  affixed 
shewing  that  thej^  were  deleted  before  the  contract  was  finally 
concluded,  it  is  not  in  the  power  of  any  Court  to  look  at  words, 
which  have  been  so  dealt  with  and  absolutely  taken  out  of  the 
contract,  for  any  purpose  whatever  connected  with  the  construc- 
tion of  that  contract  of  which  they  form  no  part  whatsoever.” 
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The  principles  relating  to  the  admissibility  of  extrinsic  evidence 
are  elaborately  discussed  in  Phipson’s  Law  of  Evidence,  p.  544, 
and  six  rules  are  laid  down  and  cases  are  cited  as  examples  indica- 
ting when  and  where  such  evidence  may  be  given,  but  none  of 
them  appears  to  me  to  admit  the  representations  here  in  question. 
I think  that  evidence  is  admissible  of  the  circumstance  that  it  was 
to  be  published,  and  the  circumstance  that  it  was  to  be  published 
in  Edinburgh  by  a third  party  is  admissible,  also  that  the  plaintiffs 
had  no  bargain  with  the  publisher;  but  I fail  to  see  that  any 
representations  made  at  that  time  limiting  the  set  to  150  volumes 
are  admissible  to  extend  or  add  to  the  words  of  the  contract, 
“150  volumes  more  or  less.” 

I turn  now  to  the  third  point  mentioned  above,  viz.,  the 
admissibility  of  the  correspondence  which  took  place  between  the 
parties  after  the  contract  had  been  entered  into  and  had  been 
partially  performed. 

That  point  was  raised  and  was  fully  argued  and  carefully 
considered  in  the  case  of  Lewis  v.  Nicholson  (1852),  18  Q.B.  503. 
A contract  having  been  made  by  correspondence,  a question  arose 
as  to  whether  its  terms  could  be  extended  by  subsequent  corres- 
pondence between  the  parties.  The  case  was  argued  before  Lord 
Campbell,  Wightman,,  J.,  Erie,  J.,  and  Crompton,  J.  Lord 
Campbell  says,  at  p.  510: — 

“I  am  clearly  of  opinion  that  we  cannot  look  to  subsequent 
letters  to  aid  us  in  construing  the  contract.  It  is  always  legitimate 
to  look  at  all  the  co-existing  circumstances,  in  order  to  apply  the 
language,  and  so  to  construe  the  contract;  but  subsequent  declara- 
tions shewing  what  the  party  supposed  to  be  the  effect  of  the 
contract  are  not  admissible.” 

Wightman,  J.,  says  (p.  512):  “Now  I think  that,  if  we  look 
only  at  the  legitimate  evidence  of  the  contract,  there  is  no 
ambiguity  at  all.  It  all  depends  on  the  two  letters;  these  formed 
the  complete  contract;  and  no  subsequent  statements  written  or 
verbal  can  have  any  effect  on  the  construction  of  the  contract 
already  complete.” 

See  also  the  statement  of  Erie,  J.,  to  the  like  effect  in  the  same 
case,  as  reported  in  21  L.J.Q.B.  311,  at  p.  317. 

A like  statement  of  the  law  is  given  by  Far  well,  J.,  in  Bruner 
v.  Moore,  [1904]  1 Ch.  305,  at  p.  310. 
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It  is,  no  doubt,  a sound  rule  of  legal  interpretation  that  the 
acts  of  the  parties  done  under  a contract  can  be  looked  at  to 
ascertain  the  intention,  if  the  words  of  the  contract  are  ambiguous, 
or  to  shew  that  the  contract  does  not  express  that  which  the  parties 
intended  to  express  in  it.  But  the  acts  of  the  parties  done  under 
the  contract  are  one  thing,  and  declarations  * apd  admissions 
contained  in  correspondence  are  quite  another  thing.  All  that 
one  finds  in  the  present  case  with  regard  to  the  acts  of  the  parties, 
as  distinguished  from  their  written  statement,  is  that  the  volumes 
up  to  150  were  accepted  and  paid  for  at  the  price  named  in  the 
contract,  and  that  the  four  succeeding  volumes  were  accepted 
and  not  paid  for. 

The  intention  of  the  parties  as  contained  in  the  correspondence 
does  not  seem  to  me  to  be  admissible. 

Turning  now  to  the  contract  itself,  the  counterclaim  before  us  is 
based  on  the  following  clause  in  the  agreement/ — 

“The  Canada  Law  Book  Company  agree  to  take  200  copies 
of  each  volume  of  the  set  (150  volumes  more  or  less)  at  a price  of 
10s.  6d.  per  volume,  bound  in  half  roan,  f.o.b.  Edinburgh ; payment 
to  be  made  by  the  Canada  Law  Book  Company  on  each  volume 
three  months  after  shipment  of  the  volume  from  Edinburgh.”  . 

The  question  is:  do  the  words  “150  volumes  more  or  less” 
constitute  a warranty  that  the  set  will  be  complete  in  150  volumes, 
or  are  thejr  surplusage?  I think  they  are  neither  the  one  nor  the 
other. 

The  bargain  was  for  the  set.  Both  parties  expected  it  to 
contain  about  150  volumes.  They  believed  the  estimate  or 
forecast  contained  in  the  prospectus  issued  by  the  British  pub- 
lishers, but  not  one  single  volume  had  been  printed  or  published. 
It  was  not  an  existing  set  of  150  volumes.  The  plaintiffs  had  no 
contract  with  the  British  publishers,  and  did  not  get  one  for  a year, 
and  so  the  bargain  is  for  the  set  of  150  volumes  more  or  less;  and 
the  phrase  “more  or  less,”  under  these  circumstances,  is  to  be 
construed  in  its  wddest  and  most  extended  sense  so  as  to  cover 
not  two  or  three  or  four  more  volumes  but  a very  much  larger 
number  if  the  set  contained  that  many. 

I think  that  the  parties  contracted,  having  in  view  this  very 
circumstance,  with  the  intention  of  making  the  contract  relate  to 
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the  whole  set,  whatever  it  might  be,  they  being  unable,  with  the 
information  then  before  them,  to  describe  the  subject-matter 
otherwise  than  in  the  most  elastic  form. 

That  being  my  view  of  the  contract  as  drawn,  I think  that  no 
foundation  is  laid  for  importing  extrinsic  evidence  in  order  to 
extend  or  modify  the  words  of  the  contract,  either  by  evidence  of 
prior  negotiations  or  by  evidence  of  subsequent  communications. 
Much  less  can  I see  grounds  in  this  for  adding  to  the  contract  a 
warranty  which  is  not  expressed  in  it. 

For  these  reasons,  as  well  as  for  reasons  stated  by  the  learned 
trial  Judge,  I would  dismiss  the  appeal  with  costs. 
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Riddell,  J.: — This  is  an  appeal  from,  the  judgment  of  Mr. 
Justice  Middleton  in  favour  of  the  plaintiffs,  reported  (1918) 
44  O.L.R.  529. 

William  Green  & Sons,  a publishing  firm  in  Edinburgh,  Scot- 
land, proposed  to  publish  an  edition  of  the  English  Reports  up 
to  1865;  and  prepared  a prospectus  containing  their  proposed 
scheme.  They  entered  into  business  relations  concerning  this 
reprint  with  the  plaintiffs,  a company  carrying  on  business  in 
Boston,  Mass.;  and  the  plaintiffs  sent  their  agent  Soule  to  make 
a contract  with  the  defendants,  arming  him  with  a copy  of  the 
prospectus  for  that  purpose.  Soule  produced  to  Cromarty,  acting 
for  the  defendants,  the  prospectus,  and  a contract  was  entered 
into  in  the  following  terms: — 

“ Memorandum  of  Agreement  between  the  Boston  Book  Co. 
of  Boston,  U.S.A.,  and  Canada  Law  Book  Co.  (R.  R.  Cromarty 
sole  proprietor)  of  Toronto,  Canada. 

“The  Boston  Book  Company  agree  to  give  to  the  Canada  Law 
Book  Company  the  sole  Canadian  market  for  the  English  Reports 
reprint,  to  be  published  by  William  Green  & Sons,  of  Edinburgh, 
Scotland,  first  volume  to  appear  about  September  1st.  They 
agree  not  to  sell  anv  copies  themselves  in  Canada,  and  so  far  as 
possible  to  protect  the  Canada  Law  Book  Company  from  sales  in 
Canada  by  English  firms  or  by  other  firms  in  the  United  States. 

“The  Canada  Law  Book  Company  agree  to  take  two  hundred 
copies  of  each  volume  of  the  set  (one  hundred  and  fifty  volumes 
more  or  less)  at  a price  of  ten  shillings  and  sixpence  (10s.  Qd.)  per 
volume,  bound  in  half  roan,  f.o.b.  Edinburgh;  payment  to  be 
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made  by  the  Canada  Law  Book  Company  on  each  volume  three 
months  after  the  shipment  of  the  volume  from  Edinburgh. 

“In  case  the  Canada  Law  Book  Company  should  not  succeed 
before  the  issue  of  the  first  volume  in  securing  the  full  number  of 
retail  subscriptions  to  make  this  order,  the  Boston  Book  Company 
agree  to  reserve  from  shipment  and  charge,  for  six  months  after 
October  1st,  a number  not  exceeding  fifty  copies,  at  the  option  of  the 
Canada  Law  Book  Company. 

“The  Boston  Book  Company  further  agree  to  supply  any 
number  of  additional  volumes  at  the  same  price,  provided  that  the 
order  for  such  volumes  is  given  by  the  Canada  Law  Book  Com- 
pany before  the  expiration  of  William  Green  & Sons’  option  to 
the  Boston  Book  Company. 

“The  Boston  Book  Co. 

“per  Charles  C.  Soule,  Pres. 

“Canada  Law  Book  Co. 

“R.  R.  Cromarty,  Manager. 

“Toronto,  June  5th,  1900.” 

This  agreement  has  been  called  an  agency  agreement;  but  it  is 
obviously  a contract  of  sale  and  purchase,  with  an  undertaking 
that  the  vendors  shall  protect  the  purchasers’  market  as  far  as 
possible,  by  themselves  staying  out  and  keeping  others  out  to  the 
best  of  their  ability. 

A few  months  later,  the  agreement  was  modified  by  the  follow- 
ing agreement : — 

“Memorandum  of  agreement  between  the  Boston  Book 
Company  of  Boston,  U.S.A.,  and  the  Canada  Law  Book  Company 
(R.  R.  Cromarty  sole  proprietor)  of  Toronto,  Canada. 

“The  agreement  between  us  dated  June  5th,  1900,  in  regard 
to  the  agency  and  sale  in  Canada  of  the  English  Reports  reprint, 
to  be  published  by  William  Green  & Sons,  of  Edinburgh,  Scotland, 
is  hereby  modified  by  mutual  agreement: — 

“Instead  of  200  copies  of  each  volume  of  the  set  the  Canada 
Law  Book  Company  agree  to  take  only  150  copies  per  volume 
(of  the  full  set  of  150  volumes  more  or  less)  and  the  Boston  Book 
Company  only  agree  to  furnish  150  copies,  at  the  price  and  under 
the  conditions  named  in  the  original  agreement. 

“Signed  Nov.  19,  1900.  The  Boston  Book  Co., 

“per  Charles  C.  Soule 

“President.” 
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In  view  of  the  dispute  which  subsequently  arose  and  which 
is  the  cause  of  the  present  action,  it  should  be  mentioned  that  the 
prospectus  stated  that  “ careful  calculations  and  experiments  have 
been  made”  and  “it  has  been  found  as  the  result  of  these  that 
a complete  set  . can  be  given  ...  in 

about  150  volumes  of  1,500  pages  each;”  and  it  further  said, 
“How  this  desirable  result  will  be  attained  is  shewn  on  the  speci- 
men pages  enclosed.”  “Specimen  pages”  are  given,  and  it  is 
admitted  that,  using  such  pages  as  are  given,  the  whole  work 
would  have  been  completed  in  150  volumes  of  1,500  pages  each. 
The  difficulty  has  arisen  through  the  dishonesty  of  the  publishing 
firm — a firm  of  supposedly  high  character — in  reducing  the  number 
of  pages  in  many  of  the  volumes  much  below  1,500. 

A number  of  copies  of  th,e  publishers’  prospectus  were  delivered 
by  the  plaintiffs  to  the  defendants  for  their  use  in  effecting  sales, 
but  the  defendants  did  not  use  them,  and  they  seem  to  have  been 
returned.  The  defendants  sold  a large  number  of  sets  throughout 
Canada. 

The  first  matter  calling  for  comment  is  that  in  1902  the 
publishers,  whose  prospectus  was  for  the  publication  of  the  Privy 
Council  Reports  in  6 volumes,  after  publishing  volumes  12-17  of 
the  series,  and  thereby  completing  the  Privy  Council  Reports  ordin- 
arily referred  to,  added  three  volumes,  18-20,  of  Indian  Appeals, 
not,  it  is  said,  contemplated  in  the  original  proposition.  This,  the 
plaintiffs  say,  was  due  to  Stevens  & Sons,  whose  name  appears 
with  Green  & Sons  as  publishers,  owning  the  copyright,  and  that 
they  “were  unwisely  grasping  in  extending  these  additional 
volumes  to  three  reprint  books,  when  they  could  easily  have  been 
put  into  two  at  most,  or  even  by  maintaining  the  size  of  the  early 
volumes  consistently  these  additions  could  have  been  so  combined 
as  to  make  only  one  extra  volume  beyond  original  announcement” 
(letter  May  21,  1902).  When  we  see  that  volumes  12-17  have  an 
average  of  820  pages  only,  4,960  pages  in  all,  and  volumes  18,  19, 
and  20  have  999,  1099,  and  926  respectively,  an  average  of  1,008 
pages,  3,024  pages  in  all,  the  truth  of  the  statement  just  referred  to 
is  manifest.  The  total  paging  of  the  Privy  Council  Reports  is 
7,984  less  than  6 volumes  of  1,500  pages  each. 

The  plaintiffs  themselves  had  sold  to  certain  of  their  own 
customers,  explicitly  stating  that  there  were  150  volumes  in  the  set, 
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and  they  informed  the  defendants  that  they  did  not  know  whether 
the  publishers  would  later  make  up  for  these  three  volumes  by 
shortening  the  others  in  some  mechanical  way,  but  they  did  not 
anticipate  any  “ serious  or  numerous  complaints  at  153  instead  of 
150”  books;  they  cannot  explain  the  circumstances  “ other  than 
Stevens  & Sons  overreaching  themselves  and  wanting  the  sub- 
scription for  the  three  extra  books  to  pay  for  their  copyright  on 
original  volumes.” 

The  explanation  was  accepted  by  the  defendants  (see  letter 
September  28,  1094),  apparently  on  the  assurance  that  over- 
running would  not  occur  again  (see  letters  July  18,  Aug.  15,  and 
Nov.  13,  1902,  from  the  plaintiffs);  and,  if  there  were  no  other 
ground  of  complaint,  the  defendants  could  not  be  heard  as  having 
an  honest  claim. 

But  much  more  was  to  follow — the  plaintiffs’  president 
informed  the  defendants:  “I  think  Green  said  he  had  found  that 
volumes  of  the  average  of  1,200  pages  would  bring  the  whole 
series  of  the  reprint  into  150  volumes”  (letter  Nov.  13,  1902); 
and  the  volumes  thereafter  issued  ran  almost  all  to  not  more  than 
1,200  pages,  some  indeed  very  much  less. 

The  volumes  continued  to  arrive — to  save  expense,  duty,  etc., 
the  plaintiffs  directed  delivery  to  the  defendants  by  the  publishers. 
Complaints  were  made  by  the  defendants,  but  they  accepted  and 
dealt  with  the  volumes  sent.  At  length,  from  letters  from  the 
customers  of  the  defendants,  it  became  obvious  to  them  that  the 
work  could  not  be  completed  in  150  volumes,  and  they  wrote  to 
the  plaintiffs  (April  29,  1907):  “This  is  to  notify  you  that  our 
contract  calls  for  the  work  to  be  completed  in  150  volumes,  and 
we  must  insist  upon  it  being  adhered  to.  If  there  should  be  any 
additional  volumes,  we  will  call  upon  you  to  supply  them  free  of 
charge,  as  we  proposed  supplying  to  our  subscribers  as  per  our 
undertaking.”  The  plaintiffs  answered:  “If  you  will  kindly  refer 
to  your  contract  with  us  you  will  see  that  . . . your  letter 

is  not  correctly  stated.  The  number  of  volumes  in  the  set  is  not 
stated  absolutely,  but  qualified.  The  language  used  in  the 
original  prospectus  was  to  the  effect  that  the  set  could  ‘ be  given 
to  the  profession  in  about  150  vols’  ” (letter  May  7, 1907).  Appar- 
ently this  was  immediately  after  the  delivery  of  vol.  71  with  944 
pages  and  vol.  72  with  1,017.  The  answer  (May  11,  1907)  points 
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out  that  “ about”  might  cover  two  or  three  additional,  “but, 
when  you  advertise  in  the  original  prospectus  the  five  series  now 
published  will  occupy  60  volumes  and  really  take  71,  you  will 
have  some  difficulty  in  explaining  the  discrepancy,”  and  the 
representation  in  the  prospectus  of  the  volumes  being  of  “1,500 
pages  each”  is  brought  to  the  plaintiffs’  attention.  There  the 
correspondence  ceased  as  far  as  appears. 

In  October,  1904,  the  defendants  again  complain,  and  an 
estimate  by  one  of  their  customers  that  the  number  of  volumes 
would  be  195,  instead  of  150,  was  sent  in  with  the  statement: 
“Our  contract  with  you  is  that  the  work  will  be  complete  in  150 
volumes  more  or  less.  This  would  allow  in  law  a latitude  of  two 
or  three  volumes  at  least”  (apparently  a slip  for  “at  most”). 
“We  now  serve  notice  on  you  that  we  will  enforce  our  contract  as 
regards  the  number  of  volumes  to  complete  the  work.  If  they 
exceed  more  or  less  over  the  150  volumes  these  will  have  to  be 
supplied  by  you  to  us  without  charge”  (letter  October  7,  1909); 
to  this  no  reply  was  made. 

The  volumes  continued  to  be  sent  to  the  defendants,  and  they 
paid  for  them  up  to  vol.  150 — up  to  that  volume  the  average  page- 
matter  is  said  to  be  1,292  (86  per  cent,  of  1,500).  Volumes  151, 
152,  and  153,  of  1,316,  1,462,  and  1,460  pages,  have  been  also 
delivered  to  the  defendants  and  to  their  customers,  but  for  these 
they  refuse  to  pay. 

This  action  is  brought  for  the  price  of  these  volumes  and  other 
goods — the  real  controversy,  so  far  as  the  plaintiffs’  claim  is 
concerned,  being  over  these  three  volumes. 

The  position  taken  by  the  parties  makes  the  appeal  hopeless 
so  far  as  this  matter  goes.  The  defendants  contend:  “We  took 
the  contract  to  receive  and  pay  for  150  volumes  more  or  less- — 
you  have  satisfactorily  explained  an  increase  of  three  volumes, 
we  therefore  receive  153  volumes,  but  we  expect  you  to  send  us  the 
remainder  of  the  series  gratis.”  The  plaintiffs  say : “We  supplied 
you  with  153  volumes,  these  you  took  and  made  your  own,  and 
you  must  pay  for  them;”  and  they  are  judiciously  silent  as  to  the 
balance. 

In  any  view,  the  defendants  cannot  escape  paying  for  the 
volumes  151, 152,  and  153,  and  in  that  respect  the  appeal  should  be 
dismissed.  But  it  is  obvious  that  this  is  a very  minor  matter; 
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the  main  dispute  is  on  the  counterclaim.  The  defendants  claim 
that  it  is  a term  of  the  contract  that  the  work  shall  be  completed 
in  150  volumes  more  or  less — that  the  plaintiffs  knew  that  the 
reprints  were  to  be  sold  by  the  defendants,  that  they  supplied 
them  with  circulars  containing  the  representations  to  use  in  the 
sale  to  their  customers,  that  these  representations  were  naturally 
made  by  them  to  their  customers,  as  the1  plaintiffs  knew  they 
would  be,  and  that  they  have  suffered  damage. 

The  first  thing  to  be  done  is  to  determine  what  is  the  contract. 

In  determining  the  meaning  of  a contract  we  are  often  “to 
look  to  the  words  of  the  instrument  and  to  the  acts  of  the  parties 
to  ascertain  what  their  intention  was:”  per  Tindal,  C.J.,  in  Doe 
dem.  Pearson  v.  Ries  (1832),  8 Bing.  178,  at  p.  181.  “We  may 
look  at  the  acts  of  the  parties  also;  for  there  is  nb  better  way  of 
seeing  what  they  intended  than  seeing  what  they  did:”  per 
Tindal,  C.J.,  in  Chapman  v.  Bluck  (1838),  4 Bing.  N.C.  187,  at 
p.  193.  “A  written  instrument  was  produced  ...  to  shew 
the  nature  of  the  contract  . . . and  we  are  to  interpret  that 

instrument  like  all  others,  according  to  the  intention  of  the 
parties:”  per  Tindal,  C.J.,  in  Budd  v.  Fairmaner  (1831),  8 Bing. 
48,  at  p.  51;  per  Bosanquet,  J.,  at  p.  53. 

Moreover,  “a  representation  made  in  the  course  of  negotiations 
for  a contract  may  amount  to  a condition  or  warranty.  Whether 
it  does  so  or  not  depends  upon  whether  it  was  intended  by  the 
parties  to  form  part  of  the  contract:”  Halsbury’s  Laws  of  Eng- 
land, vol.  7,  p.  521,  para.  1046,  and  cases  cited  in  note  (o).  To 
shew  whether  a representation  is  or  is  not  a warranty  “the  jury 
ought  ...  to  hear  what  the  parties  said  to  each  other, 
what  is  their  conduct,  and  what  has  passed  between  them  . . . 

That  would  shew  what  was  their  real  intention  . . . :” 

Stucley  v.  Baity  (1862),  31  L.J.N.S.  Ex.  483,  at  p.  488,  1 H.  & C. 
405,  at  p.  414.  N 

In  the  present  case  there  can  be  no  doubt  that  the  plaintiffs, 
however  innocently,  represented  that  the  series  could  be  com- 
pleted in  “about  150  volumes  of  1,500  pages  each;”  that  on  that 
representation  the  contract  was  entered  into,  which  contains  the 
statement  that  the  set  is  “150  volumes  more  or  less”- — the  only 
question  is  whether  the  plaintiffs  are  bound  by  the  representation 
as  a warranty.  What  was  the  intention  of  the  parties?  That 
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to  my  mind  is  shewn  by  their  conduct,  their  own  words — the 
defendants  say,  “Our  contract  calls  for  the  work  to  be  completed 
in  150  volumes :”  the  plaintiffs  do  not  deny  that  the  contract  calls 
for  the  completion  of  the  work  in  a certain  number  of  volumes, 
but  they  say:  “The  number  of  volumes  in  the  set  is  not  stated 
absolutely  but  qualified.”  It  seems  to  me  that  both  parties 
understood  and  intended  the  statement  in  the  contract  “150 
volumes  more  or  less”  as  a warranty  that  that  should  be  the 
number  of  volumes  completing  the  work. 

The  defendants  are  entitled  to  damages  for  breach  of  this 
warranty.  By  the  plaintiffs  undertaking  to  supply  the  remaining 
volumes  gratis  these  damages  will  be  much  diminished,  otherwise 
they  may  be  difficult  to  estimate. 

In  the  absence  of  an  agreement  between  the  parties,  there 
should  be  a reference  to  the  Master  to  fix  the  damages,  once  for 
all — the  amount  of  the  plaintiffs’  judgment  should  be  paid  into 
Court  to  await  the  result  of  the  reference. 

Success  being  divided,  there  should  be  no  costs  of  action  or 
appeal;  costs  of  the  reference  should  be  in  the  discretion  of  the 
Master. 

Appeal  dismissed  with  costs  (Riddell,  J.,  dissenting  in  part). 


[APPELLATE  DIVISION.] 

Schmidt  v.  Wilson  and  Canham  Limited. 

Sale  of  Goods — Contract — Principal  or  Agent — Goods  to  be  Imported  from 
New  Zealand — Breach  by  Vendors — Failure  to  Deliver  all  Goods  Covered 
by  Contract — Repudiation — Embargo  upon  Exportation  from  New  Zealand — 
Effect  of — Suspension  of  Contract  during  Period  of  Total  Prohibition — 
Exportation  with  Consent  of  Minister  of  Customs — Absence  of  Endeavour 
to  Obtain  Consent — Duty  of  Vendors — Time  and  Place  of  Breach — Damages 
— Measure  of . 

The  judgment  of  Logie,  J.,  47  O.L.R.  194,  was  affirmed. 

An  appeal  by  the  defendants  from  the  judgment  of  Logie,  J., 

47  O.L.R.  194. 

May  4 and  5.  The  appeal  was  heard  by  Mulock,  O.J.  Ex.. 

Sutherland,  Kelly,  and  Masten,  JJ. 
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E.  McKay,  K.C.,  for  the  appellants.  There  is  a clause  in  our 
contract  regarding  non-performance  where  the  cause  is  beyond  our 
control:  the  Government  embargo  prevented  our  shipping.  As 
to  the  effect  of  the  embargo  and  whether  the  plaintiff  had  waited  a 
reasonable  time,  see  Andrew  Millar  & Co.  Limited  v.  Taylor  & Co. 
Limited,  [1916]  1 K.B.  402,  at  p.  413,  per  Swinfen  Eady,  L.J., 
citing  Blackburn,  J.,  in  Geipel  v.  Smith  (1872),  L.  R.  7 Q.  B.  404, 
at  p.  412:  “I  take  the  effect  of  such  a state  of  things  as  an  effective 
blockade  of  the  port  of  discharge  is  not  merely  to  excuse  delay  in 
the  carrying  out  of  the  contract,  but  that,  after  a reasonable  time, 
it  relieves  the  parties,  the  contract  being  altogether  executory, 
from  the  performance  of  it.”  Restraint  frustrates  contract  in  a 
commercial  sense;  and  that  applies  where  there  is  a prohibition 
against  export  except  under  license  known  to  both  parties:  In  re 
Anglo-Russian  Merchant  Traders  Limited  and  John  Batt  & Co. 
{London)  Limited,  [1917]  2 K.B.  679,  at  pp.  685,  686.  On  the 
question  of  embargo  and  “ reasonable  time,”  see  H.  0.  Brandt  & 
Co.  v.  H.  N.  Morris  & Co.  Limited,  [1917]  2 K.B.  784;  In  re 
Shipton  Anderson  & Co.  and  Harrison  Brothers  & Cols  Arbitration, 
[1915]  3 K.B.  676,  at  pp.  683,  684:  Metropolitan  Water  Board  v. 
Dick  Kerr  and  Co.  Limited,  [1918]  A.C.  119;  Woodfield  Steam 
Shipping  Co.  Limited  v.  J.  L.  Thompson  and  Sons  Limited  (1919), 
36  Times  L.R.  43,  64  Sol.  J.  67,  where  the  principle  of  frustration  is 
considered;  New  Zealand  Shipping  Co.  Limited  v.  Societe  des 
Ateliers  et  Chantiers  de  France,  [1919]  A.C.  1.  The  embargo  put 
an  end  to  the  contract.  The  plaintiff  himself  treated  the  contract 
as  at  an  end,  and  is  estopped.  As  to  the  meaning  of  “c.i.f. 
contract”  and  the  place  and  time  of  payment  for  goods  shipped 
under  such  contract,  see  E.  Clemens  Horst  Co.  v.  Biddell  Brothers, 
[1912]  A.C.  18;  Brenner  v.  Consumers  Metal  Co.  (1917),  41  O.L.R. 
534,  41  D.L.R.  339.  If  the  plaintiff  was  buying  against  this 
contract  on  the  1st  August,  how  are  the  appellants  fixed  with 
damages  at  any  later  date?  This  contract  was  at  best  only  an 
agency  contract,  under  a fixed  commission,  and  we  are  not  liable 
as  principals. 

T.  R.  Ferguson,  K.C.,  for  the  plaintiff,  respondent.  An 
embargo,  though  of  indefinite  duration,  merely  suspends  the 
performance  of  a contract:  Jackson  v.  Union  Marine  Insurance 
Co.  Limited  (1874),  L.R.  10  C.P.  125,  at  pp.  136,  137.  The 
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appellants  are  an  incorporated  company  with  a Dominion  charter, 
a head-office  in  Toronto,  and  branches  everywhere.  Under  the 
authority  of  the  Millar  case,  supra,  the  embargo  did  not  cancel 
but  merely  delayed  the  contract.  Then  comes  a question  of  what 
constitutes  reasonable  time,  a question  decided  by  the  learned 
trial  Judge;  failing  that,  notice  of  some  kind  should  have  been 
given. 

McKay , K.C.,  in  reply. 

September  24.  Sutherland,  J. : — Appeal  from  the  judgment 
of  Logie,  J.,  reported  in  47  O.L.R.  194,  where  the  contract  is  set 
out  and  the  relevant  facts  are  fully  dealt  with.  The  contract  is 
one  between  the  plaintiff,  carrying  on  business  at  Buffalo,  New 
York,  with  the  defendants,  at  Toronto,  for  the  sale  by  the  latter 
to  the  former  of  “ 10,000  dozen  C.M.C.  and/or  C.F.M.  New 
Zealand  pickled  pelts.”  The  defendants’  signed  memorandum 
to  sell  or  confirm  a sale  contains  the  following  clause:  “All  con- 
tracts made  contingent  upon  causes  beyond  our  control.”  The 
defendants  having  failed  to  supply  a balance  of  3,313%  dozen 
pelts,  this  action  was  begun  for  damages  for  their  failure  to  fulfil 
their  contract.  The  defendants’  contention  is  that  by  reason  of  an 
embargo  the  contract  was  put  an  end  to,  and  they  were  entitled  to 
repudiate  further  performance. 

The  following  are  certain  relevant  findings  made  by  the  trial 
Judge  (47  O.L.R.  at  pp.  198,  199) : — 

“The  writ  of  summons  herein  was  issued  on  the  7th  April,  1917. 
No  evidence  was  offered  as  to  whether  this  order  in  council  was  in 
force  at  the  date  of  the  issue  of  the  writ;  but,  by  the  evidence  of 
Craig,  Assistant  Comptroller  of  Customs  at  Wellington,  it  appears 
that  from  the  1st  March,  1916,  to  the  23rd  May,  1916,  from  the  5th 
June  to  the  7th  July,  1916,  and  from  the  5th  September,  1916,  to 
the  30th  June,  1917,  all  applications  to  export  pelts  to  the  United 
States  were  granted,  provided  the  conditions  as  to  consignment 
and  nature  and  origin  of  pelts  were  complied  with. 

“According  to  a list  furnished  by  this  witness,  permits  for 
exportation  of  pelts  to  the  United  States  of  America,  consigned  to 
the  plaintiff,  issued  to  the  defendants,  were  granted  up  to  the 
30th  June,  1916,  and  no  written  applications  of  the  defendants  for 
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exportation  of  pelts  to  the  United  States  were  .refused  between 
the  1st  March,  1916,  and  the  30th  June,  1917,  though  he  states  that 
it  is  possible  that  during  the  periods  when  the  issue  of  permits  was 
suspended  the  exporters  were  orally  informed  that  it  was  useless 
to  forward  applications  for  permits,  as  shipments  could  not  then 
be  allowed;  and  this  witness  further  states  that,  except  during 
the  period  of  absolute  prohibition  of  exportation  to  the  United 
States,  he  has  no  reason  to  believe  that  application  from  the 
defendants  would  have  been  refused,  provided  the  conditions 
governing  exportation  were  complied  with. 

“From  the  24th  May,  1916,  to  the  7th  July,  1916,  it  was  not 
possible,  except  for  the  concession  made  in  respect  of  the  ‘ Niagara  ’ 
shipments  up  to  the  9th  June,  to  obtain  permits  for  the  export  to 
the  United  States  of  America  of  pelts  weighing  34  lbs.  per  dozen 
or  under. 

“I  think  the  fair  inference  to  be  drawn  from  a careful  reading 
of  McCartney’s  evidence  is  that  after  the  24th  May,  1916,  with 
the  exception  of  the  consfgnment  referred  to  in  his  letter  of  the 
25th  May,  he  made  no  application  for  export  on  the  plaintiff’s 
account,  nor  did  he  inquire  as  to  the  probable  duration  of  the 
prohibition  or  embargo  so-called.” 

Three  main  points  were  pressed  upon  the  appeal.  The  first 
was,  that  the  trial  Judge  had  erred  in  finding  the  relation  between 
the  plaintiff  and  the  defendants  to  be  that  of  vendor  and  purchaser, 
instead  of  principal  and  agent.  I think  it  clear,  having  regard  to 
the  written  terms  of  the  contract,  and  the  correspondence  which 
followed,  that  the  defendants  must  be  held  to  have  contracted  as 
principals  with  the  plaintiff. 

The  second  point  was,  that  the  plaintiff,  by  his  own  conduct 
and  acts  prior  to  the  raising  of  the  embargo,  treated  the  contract 
as  at  an  end,  and  in  consequence  is  “precluded  and  estopped” 
from  claiming  any  right  or  privilege  thereunder.  Whatever  the 
effect  might  have  been  had  the  defendants — after  some  time  had 
elapsed  and  the  dilatory  effect  of  the  embargo  on  their  shipments 
become  apparent — notified  the  plaintiff  that  they  had  bought 
some  pelts  on  account  of  the  contract,  which  they  would  hold, 
and  were  in  a position  to  buy  the  balance,  provided  the  plaintiff 
would  agree  to  pay  for  the  same  under  the  terms  of  the  contract 
and  accept  delivery  when  the  embargo  should  be  raised,  alleging 
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its  operation  and  effect  to  be  something  beyond  their  control, 
but  if  the  plaintiff  would  not  agree  to  this  would  treat  the  contract 
as  at  an  end,  they  did  not  pursue  this  course.  In  their  letter  of 
the  8th  June,  1916,  to  the  plaintiff,  they  say:  “ We  might  add  that 
New  Zealand  advise  they  are  completing  your  contract  by  the 
S.  S.  Niagara,  which  is  just  leaving  New  Zealand.”  In  their 
letter  of  the  15th  June  they  were  asking  the  plaintiff  to  extend 
the  expiring  date  of  their  last  credit,  giving  as  a reason  that  they 
had  “not  been  able  to  ship  these  pelts  as  quickly  as”  they  “expect- 
ed, mainly  through  the  difficulties  one  has  to  contend  with  in 
connection  with  the  embargoes  and  restrictions  that  our  Govern- 
ment in  New  Zealand  has  put  on  the  export  of  all  hides  and  skins.” 

The  plaintiff  had  been  pressing  for  a completion  of  the  delivery 
of  the  pelts  in  question,  and  intimated  that  any  charge  for  cables 
in  connection  with  an  extension  of  credit  should  be  borne  by  the 
defendants.  In  a letter  dated  the  17th  June,  the  defendants  say: 
“Answering  your  favour  of  the  16th  re  extension  of  credit,  would 
say  that  we  were  advised  by  New  Zealand  that  your  order  would  be 
completed  by  this  boat,  but  unfortunately  circumstances  have 
arisen  over  which  they  had  no  control,  so  that  they  were  unable 
to  do  so.  We  quite  admit  that  it  is  no  fault  of  yours  that  the 
credit  has  to  be  extended,  and  neither  is  it  any  fault  of  ours  that 
we  have  to  ask  you  to  do  this,  because  the  war  conditions  seem 
to  raise  something  fresh  every  day  or  two,  which  importers  and 
exporters  have  to  comply  with.  However,  under  the  circum- 
stances, we  are  quite  willing  to  bear  the  expense  of  cabling  out  this 
extension,  and  we  will  accept  your  debit  note  for  cost  of  same.” 

In  a letter  of  the  7th  July,  the  plaintiff  expresses  surprise  at  the 
small  quantity  of  stock  in  the  S.  S.  Niagara,  which  had  recently 
arrived  at  Vancouver,  and  intimated  that  he  had  no  reason  to 
doubt  but  that  the  shipment  on  that  boat  would  be  sufficient  to 
“clean  up  the  lot,  whereas  it  just  about  accounts  for  delivery  of 
two-thirds  of  the  order.” 

In  reply  to  this,  the  defendants,  in  a letter  dated  the  13th  July, 
state:  “We  quite  admit  that  you  have  reason  to  complain  about 
the  slow  manner  in  which  the  pelts  we  have  on  order  for  you  are 
coming  forward,  but  we  regret  to  say  that  we  have  considerable 
difficulty  in  obtaining  permits  to  ship.  We  are  doing  the  very 
best  we  can  under  the  circumstances.  In  fact,  if  we  cannot 


App.  Div. 
1920 

Schmidt 

v. 

Wilson 

and 

Canham 

Limited. 

Sutherland,  J. 


262 

App.  Div. 
1920 

Schmidt 

v. 

Wilson 

and 

Canham 

Limited. 

Sutherland , J. 


ONTARIO  LAW  REPORTS.  [vol. 

obtain  permits  to  ship,  of  course  you  will  understand  we  will  not 
be  able  to  complete  your  order.  However,  you  may  rely  upon 
us  doing  the  very  best  we  can  under  the  circumstances.”  Again 
in  their  letter  of  the  12th  September,  1916,  to  the  plaintiff,  they 
say:  “ Referring  to  the  visit  of  your  Mr.  Wind,  we  took  up  the 
matter  of  the  balance  left  on  the  contract  for  pelts,  but  we  are 
afraid  that  we  are  quite  unable  to  do  anything  at  the  moment, 
as  at  present  New  Zealand  has  put  an  embargo  prohibiting  the 
export  of  hides  and  calfskins  out  of  the  country.”  They  were 
treating  the  contract  not  as  annulled,  but  as  suspended:  Andrew 
Millar  & Co.  Limited  v.  Taylor  & Co.  Limited,  [1916]  1 K.B.  402. 

As  a matter  of  fact,  on  that  date  the  absolute  embargo  had  been 
“lifted,”  as  the  trial  Judge  pointed  out  in  his  judgment.  The 
Toronto  office  of  the  defendants  was  apparently  not  aware  of  this 
at  the  time. 

In  his  letter  of  the  28th  October,  the  plaintiff  says  to  the 
defendants:  “We  understand  that  all  embargoes  covering  pickle 
skins  out  of  New  Zealand  are  now  removed,  and,  therefore,  would 
thank  you  to  let  us  know  what  the  prospects  are  of  receiving  the 
balance  still  due  us  on  the  contract.”  On  the  9th  November,  he 
wrote  them  again,  referring  to  his  last  mentioned  letter,  and 
adding  that  in  the  meantime  he  had  “not  as  yet  been  favoured 
with  a reply,”  and  also  requesting  to  know  what  the  defendants 
“are  doing  towards  having  our  order  completed.”  On  the  10th 
November,  the  defendants  wrote  in  answer:  “Regarding  the 
balance  of  the  lamb  pelts  which  we  were  unable  to  ship  on  account 
of  the  embargo,  we  scarcely  know  what  to  say  about  this,  and  we 
are  sending  your  letter  to  New  Zealand.  In  the  first  place,  we 
would  point  out  that  we  were  unable  to  complete  this  contract  on 
account  of  conditions  which  were  quite  beyond  our  control.  No 
doubt,  under  these  circumstances,  our  New  Zealand  office  will 
have  looked  upon  this  contract  as  completed.  However,  we  are 
putting  the  matter  before  them  and  will  write  you  when  we  have 
more  information.”  Then,  as  the  trial  Judge  points  out,  the 
plaintiff  cabled  the  defendants  in  New  Zealand:  “Telegraph  when 
you  are  likely  to  ship.  Insist  on  fulfilment  of  contract.”  And 
in  answer  the  defendants  cabled,  on  the  29th  December:  “Refer 
you  our  Toronto  house.  They  are  handling  matter.” 
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On  the  2nd  January,  the  plaintiff  wrote  the  defendants  as 
follows:  “We  have  just  received  a cable  from  Auckland,  in  which 
we  are  advised  that  the  matter  of  our  notice  of  insistence  on  the 
delivery  of  the  lamb-skins  on  our  contract  with  you,  which  up 
to  date  have  not  been  received,  has  been  referred  to  you  in  Toronto, 
as  the  parties  who  have  charge  of  the  transaction  and  are  caring 
for  details.  We  would,  therefore,  again  address  to  you  direct 
the  inquiry  as  to  what  you  propose  to  do  in  the  matter,  and  when 
the  stock  will  be  shipped.  We  have  already  been  handicapped 
considerably  in  our  dependency  on  your  shipment  of  these  skins 
to  take  care  of  business  for  which  we  have  booked  orders,  and  it  is 
important  that  wje  should  know  definitely  when  we  may  look  for 
your  fulfilment  of  the  contract.’7 

It  was  only  on  the  3rd  January,  1917,  in  their  reply  to  this 
letter,  that  the  defendants  took  the  definite,  firm,  and  final 
position  that  they  would  not  complete  the  contract.  After 
adverting  to  former  correspondence,  they  say:  “As  you  will 
notice,  our  contracts  are  all  taken  subject  to  conditions  beyond 
our  control,  so  that,  while  we  regret  the  circumstances,  we  are 
quite  unable  to  do  anything  further.” 

They  did  not  repudiate  it  while  the  embargo  was  operative, 
nor  until  some  time  after  it  had  been  lifted.  I agree  with  the 
opinion  expressed  by  the  trial  Judge  as  follows  (47  O.L.R.  at  p. 
200):  “The  defendants,  through  inaction,  allowed  their  oppor- 
tunity for  cancellation  or  repudiation  to  slip.  It  is  therefore 
needless  to  speculate  upon  what  would  have  been  a reasonable 
time  within  which  the  defendants  might  have  repudiated  the 
contract  during  the  period  in  which  the  absolute  embargo  was  in 
force.” 

He  further  finds  that  there  was  a duty  on  the  part  of  the 
defendants  to  use  their  best  endeavours  to  obtain  the  consent  of 
the  Minister  of  Customs  to  permit  the  shipment  of  the  pelts,  and 
comes  to  the  conclusion,  apparently  well  warranted  by  the  evidence, 
that,  except  during  the  period  of  absolute  refusal  to  grant  permits, 
permission  would  not  have  been  refused  had  such  application 
been  made:  In  re  Anglo-Russian  Merchant  Traders  Limited  and 
John  Batt  & Co.  ( London ) Limited , [1917J  2 K.B.  679. 

The  third  point  to  be  considered  is  as  follow's:  that  the  date 
fixed  by  the  trial  Judge  is  an  erroneous  one. 


App.  Div. 
1920 

Schmidt 

v. 

Wilson 

and 

Canham 

Limited. 

Sutherland,  J. 


264 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1920 

Schmidt 

v. 

Wilson 

and 

Canham 

Limited. 

Sutherland,  J. 


It  was  argued  that  if  any  breach  of  the  contract  occurred  it 
must  be  held  to  have  been  on  the  16th  August. 

I agree  with  the  trial  Judge  that  the  breach  occurred  when  the 
defendants  definitely  repudiated  the  contract,  namely,  the  3rd 
January,  1917 ; that  it  occurred  at  the  place  where  the  vendor  was  to 
deliver  the  goods  on  board  ship,  which  was  Auckland,  New  Zealand; 
and  that  the  measure  of  damages  was,  therefore,  what  the  plaintiff 
would  have  had  to  pay  for  pelts  in  New  Zealand  on  that  date. 

On  all  gounds,  I would  affirm  the  judgment  and  dismiss  the 
appeal  with  costs. 


Mulock,  C.J.  Ex.,  agreed  with  Sutherland,  J. 


Masten,  J. : — This  is  an  appeal  from  the  judgment  of  Logie,  J., 
dated  the  8th  March,  1920,  whereby  he  declared  that  the  plaintiff 
was  entitled  to  recover  damages  from  the  defendants  for  breach 
of  the  contract  in  the  pleadings  mentioned,  and  referred  it  to  the 
Master  to  ascertain  the  amount  of  the  damages. 

Three  main  questions  were  presented  for  consideration: — 
First,  were  the  defendants  vendors  or  were  they  brokers? 
Second,  the  contract  being  admitted  and  the  failure  to  deliver 
to  the  extent  of  3,313%  dozen  pelts,  are  the  defendants  excused 
from  performance,  by  the  embargo  which  took  place,  under  that 
term  of  the  contract  which  says,  “All  contracts  made  contingent 
upon  causes  beyond  our  control?” 

The  third  point  presented  for  consideration  is  the  question  of 
damages. 

The  facts  are  fully  and  accurately  stated  and  the  law  discussed 
and  applied  by  the  trial  Judge,  with  whose  judgment,  as  well  as 
that  of  my  brother  Sutherland  affirming  it,  I fully  agree. 

It  seems  to  me  immaterial  to  determine  whether  the  relation- 
ship of  the  defendants  to  the  plaintiff  was  that  of  vendor  or  that  of 
agent.  In  either  case  the  defendants  purported  to  enter  into 
a binding  obligation  to  supply  to  the  plaintiff  10,000  dozen 
pickled  pelts.  There  is  no  rule  or  principle  of  which  I am  aware 
that  precludes  an  agent  from  undertaking  a binding  obligation  to 
fulfil  his  principal's  requirements  to  a specified  amount  on  specified 
terms.  Unless  such  an  obligation  is  cancelled,  it  remains  in  full 
force,  and  no  act  of  the  parties  is  shewn  which  would  put  an  end 
to  that  obligation.  While,  therefore,  I agree  with  the  view  which 
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is  expressed  by  the  trial  Judge,  I think  that  the  defendants  would 
still  be  bound,  even  though  they  were  agents  and  not  vendors. 

With  respect  to  the  second  question,  namely,  whether  the 
contract  came  to  an  end  under  that  term  which  provides,  “All 
contracts  made  contingent  upon  causes  beyond  our  control,” 
I agree  with  the  views  which  have  been  expressed  by  the  trial 
Judge  and  with  his  application  of  the  law  to  the  facts  of  this  case. 
It  seems  to  me,  moreover,  that,  when  the  embargo  was  imposed  by 
the  New  Zealand  Government  on  the  24th  May,  1916,  the  defend- 
ants were  under  obligation  to  deliver  the  balance  of  the  10,000  dozen 
pelts;  it  was  uncertain  how  long  the  embargo  would  last;  and  they 
had  the  choice  from  a business  standpoint  of  two  courses : either  to  buy 
the  pelts  as  they  were  then  doing  in  the  market  up  to  an  amount 
sufficient  to  fill  the  contract  and  keep  them  ready  for  shipment 
on  the  chance  that  the  embargo  would  be  lifted,  or  they  might 
adopt  the  course  of  ceasing  at  once  to  buy,  and,  if  the  embargo 
was  lifted  within  such  time  as  the  contract  remained  in  force, 
they  would  be  under  obligation  to  pay  damages  or  buy  in  the  New 
Zealand  market  as  best  they  could  at  that  time. 

The  defendants  adopted  the  latter  course,  but  they  did  not 
follow  it  up  by  notifying  the  plaintiff  that  they  repudiated  any 
obligation  to  fill  the  contract,  on  the  ground  that  it  had  become 
impossible  of  fulfilment  by  causes  beyond  their  control;  at  least 
they  waited  until  January  of  1917  before  sending  such  notification, 
and  meantime  the  embargo  had  been  lifted.  This  is  not,  in  my 
opinion,  an  adequate  answer  to  the  argument  put  forward  on 
behalf  of  the  plaintiff  that  the  market  for  these  pelts  closed  in 
July  of  1916. 

With  respect  to  the  question  of  damages,  I agree  with  what  has 
been  said  by  the  trial  Judge,  and  would  only  note,  in  support  of  his 
statement  (47  O.L.R.  at  p.  202),  that  the  rule  that  “the  measure 
of  damages  is  the  price  which  the  plaintiff  would  have  had  to  pay 
in  New  Zealand  at  the  date  of  the  repudiation  of  the  contract  by 
the  defendants,”  has  been  recently  applied  by  the  Second  Divisional 
Court  in  the  case  of  Merrill  v.  Waddell  (1920),  47  O.L.R.  572, 
54  D.L.R.  18. 

The  appeal  should  be  dismissed  with  costs. 

Kelly,  J.,  agreed  that  the  appeal  should  be  dismissed. 
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[MIDDLETON,  J.] 


Cridland  y.  City  of  Toronto. 


[vol. 


Municipal  Corporations — By-law  Regulating  Erection  of  Buildings  in  City — 
Application  for  Permit  to  Erect  Factory — 11  Residential”  Street  not  so 
Declared — Amending  By-law  Giving  Power  to  Inspector  of  Buildings  to 
Withhold  Permit  pending  Decision  of  Council — Uitra  Vires — Mandatory 
Order — Costs. 

The  council  of  a city  amended  the  building  by-law  by  adding  a clause  providing 
that  when  an  application  for  a building  permit  related  to  property  on  a 
street  “residential”  in  character  but  not  so  declared  by  by-law,  the  inspector 
of  buildings  should  report  the  particulars  to  the  property  committee, 
which  should  consider  the  advisability  of  declaring  the  whole  or  some  part 
of  the  property  on  the  street  “residential,”  and  report  the  matter  to  the 
council,  and  pending  the  decision  of  the  council  the  inspector  should  with- 
hold a permit  and  act  in  accordance  with  the  decision  of  the  council: — 
Held,  that  the  amendment  was  beyond  the  powers  of  the  council:  the  council 
had  no  power  to  compel  a land-owner  to  refrain  from  the  exercise  of  his 
rights  under  the  existing  law  in  order  to  enable  the  council  to  consider  the 
enactment  of  a law  which  should  make  unlawful  what  was  at  present 
lawful;  and  an  attempt  to  regulate  the  conduct  of  any  individual,  instead 
of  passing  a general  law,  is  bad. 

So  declared  in  an  action  by  the  applicants  for  a permit  against  the  city  cor- 
poration and  the  building  inspector;  and  a mandatory  order  for  the  issue 
of  a permit  was  granted  with  costs  against  both  defendants;  but,  as  the 
civic  officer  was  acting  in  obedience  to  the  city  by-law,  the  corporation,  as 
between  the  two  defendants,  should  bear  the  costs. 

Motion  by  J.  Cridland  and  A.  Jeffery,  the  plaintiffs  in  an 
action,  for  a mandatory  order  directing  the  defendants,  the  Muni- 
cipal Corporation  of  the  City  of  Toronto  and  G.  F.W.  Price  (inspector 
of  buildings),  to  issue  to  the  plaintiffs  a building  permit  with  respect 
to  the  premises  No.  308  Cox  well  avenue,  in  the  city,  upon  the 
ground  that  by-law  No.  8284  of  the  city  corporation  was  ultra  vires. 


September  25.  The  motion  was  heard  by  Middleton,  J.,  iu 
the  Weekly  Court,  Toronto. 

T.  N.  Phelan,  for  the  plaintiffs. 

C.  M.  Colquhoun,  for  the  defendants. 

September  27.  Middleton,  J.: — The  applicants  desire  to 
erect  a factory  m a district  not  declared  to  be  “residential,”  and 
have  filed  plans,  etc.,  in  accordance  with  the  provisions  of  the 
building  by-law. 

By  by-law  8284,  the  building  by-law  was,  on  the  15th  December, 
1919,  amended  by  adding  clause  12,  reading  as  follows: — 
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“12.  When  an  application  or  the  drawings  or  specifications 
accompanying  the  same  relate  to  property  on  a street  residential 
in  character  but  not  so  declared  by  by-law,  the  inspector  of 
buildings  shall  forthwith  report  the  particulars  thereof  to  the  com- 
mittee on  property,  which  shall  consider  the  advisability  of 
declaring  the  whole  or  some  part  of  the  property  on  said  street 
residential,  and  report  the  matter  to  the  council,  and  pending  the 
decision  of  the  council  thereon  the  inspector  shall  withhold  the 
issuing  of  a permit  and  shall  act  in  accordance  with  the  decision 
of  the  council.” 

The  inspector  of  buildings,  deeming  the  street  to  be  residential, 
refuses  to  issue  a permit  pending  the  decision  of  the  council  on  the 
question  of  declaring  the  street  or  some  part  to  be  residential. 

For  some  reason  the  matter  has  not  been  reported  to  the  prop- 
erty committee,  but  the  board  of  control  has  directed  that  a 
permit  be  not  issued. 

It  is  said  that  the  building  inspector  should  not  have  found 
this  “street  residential  in  character,”  as  at  the  part  where  this 
factory  is  to  be  placed  there  are  large  city  stables  and  other  build- 
ings of  a commercial  character.  I do  not  think  I should  enter  upon 
the  discussion  of  this  matter. 

I think  the  amending  by-law  is  beyond  the  power  of  the  muni- 
cipality. No  doubt  it  can  declare  a district  residential  and  so 
prevent  the  erection  of  a factory,  but  it  has  no  power  to  compel  a 
land-owner  to  refrain  from  the  exercise  of  his  rights  under  the  law 
as  it  is  to-day,  so  as  to  enable  the  city  council  to  consider  the 
enactment  of  a law  which  will  make  that  unlawful  which  is  to-day 
lawful.  The  citizen  desiring  to  build  is  entitled  to  do  so  if  he 
complies  with  the  law  as  it  is  to-day  as  to  building,  and  the  build- 
ing by-law  must  not  be  used  as  a means  of  delaying  him  until  the 
council  considers  a question  which  arises  under  an  independent 
section  of  the  statute. 

The  amending  by-law  is  also  objectionable  from  another  point 
of  view.  The  council  has  power  to  pass  laws  binding  on  all  those 
who  are  subject  to  its  jurisdiction;  but  an  attempt  to  regulate  the 
conduct  of  any  individual  rather  than  to  pass  a general  law  is  bad. 
This  situation  indicates  that  the  council  does  not  really  intend  to 
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pass  a law  setting  apart  a residential  district,  but  to  prohibit  this 

1920 

factory  because  this  particular  industry  may  prove  to  be  a nuisance 

Cridland 

V.  ' 

City  of 
Toronto. 

to  the  owner  of  the  adjoining  premises. 

I think  the  mandatory  order  sought  may  go,  and  that  costs 
should  be  awarded  against  both  respondents. 

The  validity  of  the  city  by-law  being  attacked,  the  city  corpora- 
tion is  a proper  party  to  these  proceedings;  and,  as  the  civic  officer 
was  acting  io  obedience  to  the  by-law,  the  city  corporation  ought 
to  bear  the  costs. 

1920 

[ORDE,  J.] 

Oct.  1. 

McDowell  v.  Township  of  Zone. 

Highway — Location  of  Original  Road-allowance  in  Township — Travelled  Road 
not  on  True  Line — Request  of  Township  Council  to  Government  to  Havq 
Line  Run — Order  in  Council — Appointment  of  Surveyor — Survey  Con- 
firmed by  Minister  of  Lands  Forests  and  Mines — Surveys  Act,  sec.  13 — 
Municipal  Act,  sec.  \78 — Estoppel. 

A travelled  road,  understood  to  be  upon  the  location  of  an  original  road- 
allowance  in  the  township  of  Z.,  had  been  used  as  a highway  for  many 
years,  and  fences  had  been  placed  upon  or  supposedly  upon  its  limits. 
There  had,  however,  been  a long-standing  dispute  between  the  owners  of 
the  lands  on  the  north  side  and  those  on  the  south  side  as  to  the  true  location 
of  the  road.  In  1915,  the  township  council,  upon  the  request  of  the  plain- 
tiff, one  of  thb  af ores? id  owners,  asked  the  Crown  Lands  Department  of 
the  Government  of  Ontario  to  send  an  engineer  to  establish  the  true  line; 
and  on  the  18th  June,  1915,  an  order  in  council  was  passed  directing  that, 
pursuant  to  the  provisions  of  secs.  13  and  14  of  the  Surveys  Act,  R.S.O. 
1914,  ch.  166,  a survey  of  the  line  be  made.  An  Ontario  land  surveyor 
was  instructed  by  the  Government  to  make  a survey;  in  April,  1916,  he 
made  his  report  to  the  Government,  and  that  report  was  confirmed  by  the 
Minister  of  Lands  Forests  and  Mines  after  notice  and  hearing  persons  who 
attended  and  objected  to  the  survey:— 

Held,  that  the  municipality,  the  defendants,  having  set  in  motion  the  applica- 
tion for  a survey  under  sec.  13  of  the  Surveys  Act,  were  bound  by  the 
result,  even  if  that  result  was  to  shift  the  boundaries  of  the  road-allowance 
from  the  lines  upon  which  they  had  been  supposed  to  stand;  the  effect  of 
the  survey  and  tfie  Minister’s  order  was  to  revest  in  the  adjoining  owner 
any  land  of  which  he  had  been  dispossessed  by  the  opening  up  of  the  roadway 
along  an  erroneous  line,  notwithstanding  sec.  478  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192;  so  long  as  the  provisions  of  the  Surveys  Act  were  not 
invoked,  sec.  478  of  the  Municipal  Act  was  effective;  but,  by  resorting  to 
sec.  13  of  the  Surveys  Act,  the  municipality  opened  up  the  whole  question 
as  to  the  true  location  of  the  boundary -lines;  and  the  defendants  were 
estopped  and  could  not  question  in  any  eourt  the  order  of  the  Minister  or 
be  heard  to  say  that  the  boundary  lines  laid  down  by  the  surveyor  were 
not  the  permanent  boundaries  of  the  highway  “to  all  intents  and  purposes.” 
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Action  by  the  owner  of  lots  4,  5,  and  6 in  the  Gore  concession 
of  the  township  of  Zone,  in  the  county  of  Kent,  for  an  injunction 
restraining  the  defendants,  the  municipal  corporation  of  the 
township,  from  trespassing  upon  the  said  lots,  and  from  tearing 
down  or  interfering  with  the  plaintiff's  fences  thereon,  and  for  a 
mandatory  order  compelling  the  defendants  to  re-erect  the  fences 
torn  down  by  them,  for  a declaration,  and  other  relief. 

May  6.  The  action  was  tried  by  Orde,  J.,  without  a jury,  at 
Chatham. 

T.  G.  Meredith,  K.C.,  for  the  plaintiff. 

J . M.  Pike,  K.C.,  for  the  defendants. 

October  1.  Orde,  J.: — The  Gore  concession  of  the  township 
of  Zone  is  a small  and  irregularly  shaped  concession,  lying  between 
the  northerly  bank  of  the  river  Thames  and  the  tier  of  concessions 
which  make  up  the  rest  of  the  township,  being  separated  from  them 
by  a road-allowance  known  as  “the  Base-line.”  The  lots  in  the 
Gore  concession  front  on  the  Base-line,  but  the  remaining  con- 
cessions run  at  right  angles  thereto.  There  is  also  a side-road 
running  down,  from  the  Base-line  between  lots  3 and  4 in  the  Gore 
concession,  lot  3 being  to  the  west  of  the  side-road  and  lot  4 to  the 
east.  The  frontage  of  lots  4,  5,  and  6 corresponds  on  the  south  side 
with  the  depth  from  front  to  rear  of  the  5th  concession  on  the 
north  side.  It  may  be  of  interest  to  note  in  passing  that  the 
plaintiff's  lands  are  known  as  the  “Tecumseh  Farm”  from  the 
fact  that  it  was  there  that  Tecumseh  died  after  the  Battle  of 
Moravian  town. 

What  had  been  understood  to  be  the  location  of  the  original 
road-allowance  had  been  for  many  years  opened  up  by  the  town- 
ship, and  had  been  used  as  a highway,  that  is,  there  was  a travelled 
road  within  what  were  supposed  to  be  its  limits,  and  there  had  been 
fences  placed  upon  or  supposedly  upon  those  limits. 

There  had,  however,  been  a long  standing  dispute  between  the 
owners  of  the  lands  on  the  north  side  and  those  on  the  south  side 
as  to  the  true  location  of  the  Base-line.  On  the  31st  May,  1915, 
the  plaintiff  appeared  before  the  township  council,  and  as  a result 
the  council  resolved  that  the  plaintiff's  request  as  to  the  bringing 
on  of  a Government  engineer  to  establish  a line  from  the  road- 
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allowance  between  concessions  3 and  4 easterly  to  the  River  road, 
along  the  Base-line,  be  complied  with,  and  the  township  clerk 
was  by  resolution  instructed  to  write  to  the  Crown  Lands  Depart- 
ment requesting  the  department  to  send  an  engineer  for  the 
purpose. 

On  the  18th  June,  1915,  an  order  in  council  was  passed  directing 
“that,  pursuant  to  the  provisions  of  sections  13  and  14  of  chapter 
166,  R.S.O.  1914,  a survey  be  made  of  the  line  in  the  township  of 
Zone  from  between  the  3rd  and  4th  concessions  across  concessions 
4,  5,  and  6 to  the  Longwoods  road,  and  that  permanent  monu- 
ments be  placed  to  mark  the  said  line.” 

The  “Longwoods  road”  and  the  “River  road”  are  the  same. 
One  George  A.  McCubbin,  an  Ontario  land  surveyor,  was  there- 
upon instructed  by  the  Government  to  make  a survey,  and  on  the 
17th  April,  1916,  he  made  his  report  to  the  department,  accom- 
panied by  his  plan  and  field-notes. 

In  accordance  with  the  provisions  of  sub-sec.  4 of  sec.  13  of  the 
Surveys  Act,  the  Minister  of  Lands  Forests  and  Mines  duly 
published  notice  of  a hearing  before  him  on  the  7th  June,  1916,  and 
on  that  date  certain  persons  attended  and  objected  to  the  survey, 
on  the  ground  that  the  council  had  rescinded  the  resolution 
requesting  that  the  survey  should  be  made,  because  the  cost  of 
building  a new  road  in  accordance  with  the  survey  would  be  too 
great,  and  they  preferred  to  use  the  road  as  then  travelled.  The 
Minister  decided,  after  due  consideration  and  summing  up  of  all 
the  evidence  taken  at  the  hearing,  that  the  survey  was  a proper 
and  legal  one  and  had  been  made  previous  to  the  resolution  of  the 
council  rescinding  the  previous  resolution,  and  accordingly, 
on  the  15th  December,  1916,  confirmed  the  survey  and  ordered 
that  it  “be  final  and  conclusive  upon  all  parties  and  shall  not  be 
hereafter  questioned  in  any  court  whatsoever.” 

Subsequent  to  the  completion  of  the  survey  by  McCubbin  and 
the  making  of  his  report  to  the  Minister,  but  before  the  Minister 
had  dealt  with  the  matter,  the  township  council  endeavoured  to 
stay  further  proceedings,  and  on  the  11th  May,  1916,  passed  a 
resolution  purporting  to  rescind  the  resolution  of  the  31st  May, 
1915,  and  instructed  the  clerk  to  write  the  Department  “asking 
permission  to  withdraw  the  request  of  the  31st  May,  1915,  for  a 
survey  of  the  Base-line.”  This  application  was  not  acceded  to 
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by  the  Minister,  on  the  ground,  as  stated  in  his  order  of  the  15th 
December,  1916,  that  the  survey  had  been  performed  before  the 
council  had  passed  the  rescinding  resolution. 

McCubbin’s  survey  placed  the  southerly  limit  of  the  road- 
allowance  along  the  Base-line,  where  it  passed  the  plaintiff’s 
three  lots,  some  distance  t ) the  north  of  where  the  plaintiff’s  fence 
had  theretofore  been;  and  the  plaintiff  proceeded,  about  the  1st 
June,  1917,  to  erect  a fence  along  the  southerly  limit  of  the  road- 
aUowance  as  established  by  the  survey. 

The  defendant  municipality  objected  to  the  erection  of  the 
plaintiff’s  fence  along  the  line  established  by  McCubbin,  and  on 
the  14th  July,  1919,  passed  a by-law  which  recited  that  “ a highway 
known  as  the  ‘Base-line’  . . . was  opened  for  public  use 

many  years  ago,  and  has  been  since  continuously  used  by  the 
public  as  a highway,”  and  that  “the  said  highway  when  so  opened 
was  intended  to  be  upon  the  original  road-allowance  in  respect 
thereof,”  and  that  “some  of  the  owners  of  those  portions  of  lots 
1,  2,  3,  4,  5,  and  6 in  Gore  of  Zone,  lying  south  of  and  adjoining 
the  southerly  limit  of  the  said  Base-line  as  so  originally  opened  up 
and  used,  have  recently  moved  their  fences  and  planted  posts 
upon  such  highway,”  etc.,  and  then  enacted  in  effect  that  no  person 
should  build  or  maintain  fences  upon  the  Base-line  “to  the  full 
width  and  extent  as  heretofore  opened  up  and  used  by  the  public,” 
that  any  owners  to  the  south  who  had  placed  fences  and  obstruc- 
tions be  required  to  remove  them,  that  notice  be  given  to  such 
owners,  and  that,  if  the  obstructions  were  not  removed  within  a 
certain  period  after  such  notice,  the  pathmaster  be  directed  to 
remove  them.  This  by-law  was  amended  in  some  particulars  by 
two  further  by-laws  passed  on  the  11th  May,  1919,  and  the  15th 
November,  1919,  respectively. 

Notice  to  remove  his  fence  was  given  to  the  plaintiff  on  the 
13th  July,  1919;  and,  as  he  failed  to  comply,  the  defendants, 
on  or  about  the  4th  September,  1919,  removed  those  portions  of 
the  fence  which  were  upon  what  the  defendants  claimed  to  be  the 
highway.  The  plaintiff  then  restored  them,  and  on  the  15th 
November,  1919,  the  defendants  again  notified  the  plaintiff  to 
remove  them,  and,  upon  his  tailing  to  do  so,  the  defendants  again 
tore  them  down.  The  plaintiff  thereupon  brought  this  action. 
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The  plaintiff’s  position  is  a very  simple  one,  namely,  that  under 
the  provisions  of  sec.  13  of  the  Surveys  Act,  R.S.O.  1914,  ch.  166, 
McCubbin’s  survey  and  its  confirmation  by  the  Minister  of  Lands 
Forests  and  Mines  are  final  and  binding,  and  their  effect  is  to  fix 
the  southern  boundary  of  the  road-allowance,  and  consequently 
the  northern  boundary  of  his  land,  on  the  line  laid  down  by 
McCubbin. 

The  defendants  say  that  a highway  intended  to  be  upon  the 
origina1  road-allowance,  known  as  the  Base-line,  was  laid  out  and 
opened  up  for  public  use  more  than  60  years  ago,  and  has  since 
been  continuously  used  as  a highway,  and  that  statute-labour  has 
been  performed  and  public  money  spent  thereon ; that  the  defend- 
ants are  not  aware  that  any  part  of  the  highway  so  laid  out  is 
upon  the  plaintiff’s  lands;  but,  if  so,  the  defendants  set  up  sec. 
478  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192;  that  the  plaintiff’s 
lands  were  purchased  with  full  knowledge  of  the  existence  of  the 
highway  as  so  laid  out  and  opened;  that  he  and  his  predecessors 
in  title  have  acquiesced  in  the  location  of  the  same,  and  that  the 
plaintiff  is  estopped. 

There  was  a great  deal  of  evidence  adduced  for  the  purpose  of 
establishing  the  location  of  the  highway  which  had  been  opened 
up  along  the  Base-line  for  many  years.  While  there  was  no  doubt 
that  a travelled  road  had  been  opened  up  and  used  along  the  road- 
allowance  for  a long  time,  it  was  not  suggested  that  the  whole 
width  of  66  feet  or  one  chain  of  the  road-allowance  had  been 
prepared  for  purposes  of  travel.  Whether  it  has  any  bearing  on 
the  points  in  issue  or  not,  it  is  well  to  note  that  this  travelled  way 
does  not  at  any  point  run  south  of  the  southern  line  laid  down  by 
McCubbin,  though  in  some  places  it  comes  very  close  to  it,  and 
there  are  doubtless  places  where  one  vehicle  passing  another  might 
have  been  obliged  to  go  to  the  south  of  that  line.  The  evidence  as 
to  the  location  of  the  fences  along  the  highway  was  contradictory, 
much  of  it  turning  upon  the  location  of  what  was  known  as  the 
“ Dickson  stone,”  which  was  said  to  have  marked  the  north-west 
angle  of  lot  4,  and  also  to  mark  the  southerly  limit  of  the  Base-line. 
Upon  the  view  which  I hold  of  the  effect  of  sec.  13  of  the  Surveys 
Act  and  the  Minister’s  decision  thereunder,  it  is  u mecessary  for 
me  to  go  into  the  evidence  for  the  purpose  of  locating  the  original 
boundaries  of  the  road-allowance  as  they  were  supposed  to  be 
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prior  to  McCubbin’s  survey.  The  Dickson  stone  was,  according 
to  McCubbin’s  survey,  44  links  south  of  the  true  line.  The 
plaintiff  says  he  moved  his  fence  at  this  point  about  13^>  or  2 rods 
to  the  north  in  order  to  place  it  on  the  McCubbin  line.  I mention 
these  facts  to  make  it  clear  that  there  is  no  case  here  of  a road 
having  been  dedicated  to  the  public  either  deliberately  or  by 
user  and  accepted  by  the  municipality  so  as  to  become  a public 
highway,  without  reference  to  any  original  allowance  for  road, 
but  that  this  is  a case  where  there  has  been  some  uncertainty  as  to 
the  real  boundaries  of  the  road-allowance  as  laid  down  on  the 
original  survey  of  the  township. 

With  the  exception  of  sub-sec.  4,  sec.  13  of  the  Surveys  Act  has 
formed  part  of  the  Surveys  Act  for  upwards  of  70  years. 

The  material  parts  of  the  section  as  it  now  stands  read  as 
follows : — 

“13 — (1).  Whereas  in  several  townships  some  of  the  con- 
cession lines  and  side  road  lines,  or  parts  of  concession  lines  and 
side  road  lines,  were  not  run  in  the  original  survey  performed  under 
competent  authority,  and  the  survey  of  some  of  the  concession 
lines  and  side  road  lines,  or  parts  of  the  concession  lines  and  side 
road  lines,  have  (sic)- been  obliterated,  and  owing  to  the  want  of 
such  lines  the  inhabitants  of  such  concessions  are  subject  to  serious 
inconvenience,  therefore  the  municipal  council  of  the  township 
in  which  such  lines  are  situate  may,  on  application  of  one-half  the 
resident  land-holders  in  any  concession  or  part  of  a concession,  or 
upon  its  own  motion  . . . apply  to  the  Lieutenant-Governor 

in  Council  to  cause  any  such  line  to  be  surveyed/’  etc. 

“(4)  On  the  return  of  such  survey  to  the  Minister  he  shall 
cause  a notice  thereof  to  be  published  . . . and  shall 

specify  ...  a day  ...  on  which  the  report  of  the 
survey  will  be  considered,  and  the  parties  affected  thereby  heard, 
and  on  the  hearing  the  Minister  may  either  confirm  the  survey  or 
direct  such  amendments  or  corrections  to  be  made  as  he  shall 
deem  just,  and  shall  confirm  the  survey  so  amended  or  corrected, 
and  the  lines  or  parts  of  the  lines  so  surveyed  and  marked  shall 
thereafter  be  the  perrhanent  boundary  lines  of  such  concession  or 
side  roads  or  parts  of  concessions  or  side  roads  to  all  intents  and 
purposes,  and  the  order  of  the  Minister  confirming  the  survey 
shall  be  final  and  conclusive  upon  all  persons  and  shall  not  be 
questioned  in  any  court.” 
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Until  1897  the  statute  contained  no  provision  for  a hearing  upon 
notice  before  the  Minister  or  for  any  amendments  or  corrections, 
but  simply  enacted  that  the  lines  of  the  survey  should  thereafter 
be  the  permanent  boundary-lines  to  all  intents  and  purposes 
whatsoever.  By  60  Viet.  ch.  27,  sec.  14,  this  provision  was 
repealed  and  sub-sec.  4 as  it  now  stands  substituted. 

It  may  be  noticed  in  passing  that  the  Surveys  Act  has,  since 
the  trial  of  this  action,  been  re-enacted  (10  & 11  Geo.  V.  ch.  48), 
and  that  the  provisions  of  sec.  13  of  the  Revised  Statute  now 
appear  in  secs.  16  and  18. 

Assuming  that  prior  to  the  making  of  the  application  to  the 
Lieutenant-Governor  in  Council  and  the  survey  thereunder,  and 
the  Minister’s  confirmation,  the  land  in  question  had  been  so 
used  by  the  public  or  accepted  by  the  municipality  as  to  give  it  the 
character  of  a public  highway,  what  is  the  effect  of  sec.  13  by 
virtue  of  the  proceedings  taken  under  it?  Has  it  the  effect  of 
actually  shifting  the  boundaries  of  the  highway  as  they  actually 
existed  upon  the  ground  so  as  to  transfer  the  title  to  that  strip  of 
land  over  which  the  highway  as  actually  used  has  encroached , from 
the  municipality  back  to  the  plaintiff,  whose  predecessors  in  title 
must  at  some  time  have  owned  it? 

Counsel  for  the  plaintiff  contends  that  this  is  the  plain  meaning 
of  sec.  13;  that  where  in  error,  as  the  survey  shews,  the  muni- 
cipality has  assumed  the  boundaries  of  the  road-allowance  to  be 
different  from  those  which  the  survey  proves  them  to  be,  the 
municipality  is  bound,  under  the  express  provisions  of  the  section, 
by  the  survey  and  the  order  of  the  Minister. 

Counsel  for  the  defendants  says  that,  whatever  may  be  the  effect 
of  the  section  and  the  order  of  the  Minister  as  determining  the  real 
boundaries  of  the  road-allowance  as  originally  laid  out,  the  strip  of 
land  which  the  plaintiff  now  claims  to  be  his  became  in  fact  many 
years  ago  part  of  a public  highway;  and  that  under  the  provisions 
of  the  Municipal  Act  relating  to  highways,  and  especially  under 
sec.  478,  the  roadway  as  actually  laid  out  and  used  became  vested 
in  the  municipality;  and  that,  whatever  sec.  13  of  the  Surveys 
Act  may  mean,  it  cannot  have  the  effect  of  divesting  the  title  of  the 
municipality  in  any  part  of  that  highway,  and  restoring  it  to  the 
original  owner. 
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Apart  from  the  effect  of  sec.  13  of  the  Surveys  Act,  sec.  478 
of  the  Municipal  Act  seems  designed  to  cover  the  exact  circum- 
stances of  this  case.  It  provides  that  where  the  council  “ desiring 
to  open  an  original  allowance  for  road  has  by  mistake  opened  a 
road  which  was  intended  to  be,  but  is  not  wholly  or  partly,  upon 
such  allowance  the  land  occupied  by  the  road  as  so  opened  shall 
be  deemed  to  have  been  expropriated  under  a by-law  of  the 
corporation,  and  no  person  on  whose  land  such  road  or  any  part  of 
it  was  opened  shall  be  entitled  to  bring  or  maintain  an  action  for 
or  in  respect  of  what  was  done  or  to  recover  possession  of  his  land,” 
and  then  provides  for  compensation,  if  claimed  within  one  year 
after  the  land  was  first  taken  by  the  corporation. 

Had  no  proceedings  been  taken  under  sec.  13  of  the  Surveys  Act, 
the  foregoing  provision  of  the  Municipal  Act  might  have  been  a 
complete  bar  to  any  action  by  the  plaintiff  to  establish  the  true 
boundary-lines  of  the  road-allowance,  and  his  claim  to  compensa- 
tion would  have  been  long  since  barred . What  then  is  the  meaning 
of  sec.  13  of  the  Surveys  Act?  It  can  hardly  have  been  intended 
to  apply  merely  to  cases  where  doubts  arise  as  to  unopened  road- 
allowances.  There  is  nothing  in  the  section  to  indicate  any  such 
limitation  of  its  provisions.  It  creates  a tribunal,  namely,  the 
Minister  of  Lands  Forests  and  Mines,  to  whom  is  given  power, 
after  due  notice  and  hearing  of  the  interested  parties,  to  determine 
where  the  doubtful  lines  are.  The  machinery  of  the  section  is 
set  in  motion  by  tire  township  council,  either  upon  the  application 
of  one-half  the  resident  land-holders  in  any  concession  or  part  of  a 
concession,  or  upon  its  own  motion.  Whether  or  not  the  word 
“may  ” is  to  be  construed  as  “shall,”  when  the  procedure  is  based 
upon  the  application  of  “one-half  the  resident  land-holders,” 
may  be  open  to  question,  but  in  the  present  case  the  council  made 
the  application  of  its  own  motion,  though  at  the  request  of  the 
plaintiff.  Having  done  so,  the  council  now  repudiates  its  action 
and  in  effect  refuses  to  act  upon  or  to  be  bound  by  the  Minister’s 
confirmation  of  the  survey.  Neither  the  survey  nor  the  order 
of  the  Minister  was  made  arbitrarily.  McCubbin’s  report  shews 
that  it  was  made  after  careful  investigation  and  after  taking  the 
evidence  of  numerous  witnesses  upon  both  sides  of  the  dispute, 
most  of  whom  were  also  witnesses  upon  the  trial  of  this  action. 

19 — 48  o.l.r. 
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The  Minister  gave  a hearing  to  the  interested  parties,  and,  having 
heard  them,  pronounced  bis  decision  confirming  the  survey.  Is  all 
this  futile  because  of  the  apparent  conflict  with  the  provisions  of 
sec.  478?  I can  hardly  think  so.  And,  in  my  judgment,  the 
conflict  is  merely  an  apparent  one,  and  the  solution  of  the  difficulty 
rests  within  a very  narrow  compass.  The  municipality,  having 
set  in  motion  the  application  for  the  survey  under  sec.  13  of  the 
Surveys  Act,  must  be  held  to  be  bound  by  the  result.  If  that 
result  is  to  shift  the  boundaries  of  the  road-allowance  from  the 
lines  upon  which  they  were  supposed  by  the  municipality  to  stand, 
then  the  municipalitv  must  accept  the  judgment  of  the  tribunal 
to  which  it  has  submitted  the  matter  in  dispute.  It  cannot  surely 
be  permitted  to  accept  the  result  if  favourable  and  to  reject  it  if 
adverse.  It  may  be  argued  that  the  result  might  throw  the 
whole  of  the  travelled  roadway  outside  the  true  boundaries  of  the 
road-allowance,  and  so  subject  the  municipality  to  needless 
expense;  but  I think  the  answer  to  this  is  that  it  is  not  to  be 
supposed  that  the  Minister  would  fail  to  take  such  a matter  into 
consideration,  and,  by  the  exercise  of  the  power  to  amend  the 
survey  given  him  by  sub-sec.  4,  duly  protect  the  municipality. 
The  effect  of  the  survey  and  the  Minister’s  order  must,  in  my 
opinion,  be  to  revest  in  the  adjoining  owner  any  land  of  which 
he  may  have  been  dispossessed  by  the  opening  up  of  the  roadway 
along  an  erroneous  line,  notwithstanding  sec.  478  of  the  Municipal 
Act.  So  long  as  the  provisions  of  the  Surveys  Act  were  not 
mvoked,  sec.  478  of  the  Municipal  Act  was  effective;  but,  by 
resorting  to  sec.  13  of  the  Surveys  Act,  the  municipality  opened  up 
the  whole  question  as  to  the  location  of  the  true  boundary-lines; 
and  I think  the  defendants  are  now  estopped  and  cannot  now 
question  in  any  court  the  order  of  the  Minister  or  be  heard  to  say 
that  the  boundary-lines  as  laid  down  by  McCubbin  are  not  the 
permanent  boundaries  of  the  Base-line  “to  all  intents  and  pur- 
poses.’’ 

Counsel  for  the  defendants  also  relied  upon  the  decision  of  the 
Supreme  Court  of  Canada  in  Hislop  v.  Township  of  McGillivray 
(1890),  17  Can.  S.C.R.  479;  but  I am  unable  to  see  its  application 
to  the  issues  in  this  action.  The  plaintiff  in  that  action  sought  to 
compel  the  municipality  to  open  an  original  road-allowance,  and 
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it  was  held  that  the  Court  had  no  jurisdiction  to  compel  the 
municipality  to  do  so,  at  the  suit  of  a private  individual.  The 
plaintiff  here  is  not  asking  the  municipality  to  open  the  road- 
allowance.  He  claims  that  the  effect  of  McCubbin’s  survey  and 
the  Minister’s  order,  under  sec.  13  of  the  Surveys  Act,  is  to  establish 
the  northern  boundary  of  his  three  lots  along  the  southern  boundary 
of  the  Base-line  as  established  by  that  survey.  Mr.  Pike  referred 
me  to  numerous  authorities  in  support  of  his  contention ; but,  as 
they  relate  either  to  the  principles  laid  down  in  Hislop  v. 
Township  of  McGillivray , or  to  the  question  of  dedication,  they 
are  not,  in  my  judgment,  applicable  here. 

The  plaintiff  is  entitled  to  a declaration  that  McCubbin’s 
survey  is  final  and  conclusive  as  establishing  the  boundary-line 
of  that  part  of  the  road-allowance  commonly  called  the  Base-line 
which  it  covers,  and  to  an  injunction  restraining  the  defendants 
from  trespassing  upon  the  plaintiff’s  lands  as  established  by  that 
survey,  and  from  tearing  down  or  removing  the  plaintiff’s  fences 
thereon,  and  to  judgment  for  the  damages  which  the  olaintiff  has 
sustained  by  the  wrongful  acts  of  the  defendants  in  tearing  down 
the  fences  erected  since  the  Minister’s  order.  Counsel  at  the  trial 
said  there  would  be  no  difficulty  in  fixing  these  damages;  otherwise 
there  will  be  a reference  to  the  Local  Master  at  Chatham  to  do  so. 

The  plaintiff  will  also  get  his  costs. 


Orde,  J. 

1920 
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Trost  y.  Cook. 


Trusts  and  Trustees — Administrator  of  Estate  of  Intestate— M onety  Deposited 
by  Deceased  at  Interest  with  Private  Bankers  Left  on  Deposit  by  Adminis- 
trator— Insolvency  of  Bankers — Loss  to  Estate — Personal  Liability  of 
Administrator — Money  Left  for  Less  than  a Year  pending  Winding-up  of 
Estate — Personal  Liability  of  Administrator — Trustee  Act,  sec.  37 — 
Honestly  and  Reasonably  ” — Breach  of  Trust  Excused. 

The  first  duty  of  a trustee  is  to  place  the  trust  property  in  a state  of  security. 
A trustee  must  not,  in  the  absence  of  special  circumstances,  voluntarily 
leave  the  trust  funds  outstanding  upon  personal  security  for  an  undue 
length  of  time.  There  is  no  nard  and  fast  rule  as  to  what  constitutes  undue 
or  unreasonable  delay,  on  the  part  of  an  executor  or  administrator,  but  the 
Courts  always  attach  importance  to  the  question  whether  tne  alleged  breach 
of  trust  by  failure  to  convert  or  to  realise  the  assets,  and  consequent  loss, 
occurred  within  or  beyond  a year  from  the  testator’s  death  or  the  grant  of 
administration.  There  is  a distinction  between  an  unauthorised  investment 
made  by  the  trustee  and  the  trustee  leaving  the  money  outstanding  wi>ere 
he  found  it,  particularly  where  it  is  for  a brief  period  only  and  pending  the 
winding-up  of  the  estate, 
lie  view'  of  the  authorities. 

The  intestate  at  the  time  of  his  death  had  a sum  of  money,  the  largest  part 
of  his  estate,  on  deposit,  at  interest,  with  a firm  of  private  bankers.  It 
appeared  that  this  was  not  a mere  deposit  on  current  account,  but  an 
investment  chosen  by  the  intestate.  The  bankers  were  supposed  to  be 
wealthy,  and  the  defendant,  the  administrator  of  the  estate  ol  the  intestate, 
kept  his  own  money  on  deposit  with  them.  The  intestate  died  in  September. 
1913;  letters  of  administration  were  granted  to  the  defendant  on  the  31st 
December,  1913;  and  thereafter  the  moneys  of  the  intestate  remained  on 
deposit  with  the  bankers,  in  the  name  of  "the  defendant  as  administrator, 
until  they  suspended  payment  on  the  29th  August,  1914.  The  moneys 
were  so  left  pending  the  winding-up  of  the  estate,  which  had  been  delayed 
by  no  fault  of  the  defendant: — 

Held,  that  the  defendant  acted  honestly  and  in  good  faith,  and  also,  having 
regard  to  all  tne  circumstances,  reasonably,  and  so  “ought  fairly  to  be 
excused  for  the  Dreach  of  trust,”  if  there  was  a breach,  and  for  omitting  to 
obtain  the  directions  of  the  Court,  and,  under  sec.  37  of  the  Trustee  Act. 
R.S.O.  1914,  ch.  121,  was  entitled  to  be  wholly  relieved  from  personal 
liability. 

Action  by  the  son  and  only  child  of  Matthew  Trost,  deceased, 
against  the  administrator  of  his  father’s  estate,  to  recover  a 
sum  of  money  lost  to  the  estate  by  reason,  as  the  plaintiff  alleged, 
of  the  defendant  ’s  negligence  and  breach  of  trust. 


The  action  was  tried  by  Lennox,  J.,  without  a jury,  at  Port 
Arthur. 

M.  J.  Kenny,  for  the  plaintiff. 

W.  F.  Langworthy,  for  the  defendant. 
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October  9.  Lennox,  J. : — The  defendant  is  administrator  of 
the  estate  of  Matthew  Trost,  late  of-  the  city  of  Port  Arthur, 
who  died  suddenly  on  the  8th  September,  1913,  intestate,  leav- 
ing him  surviving  his  wife,  Catherine  Trost,  and  the  plaintiff, 
his  onty  child,  then  an  infant  of  about  15  years  of  age,  and  leav- 
ing real  estate  of  the  value  of  about  $1,500,  and  upwards  of 
$12,000  on  deposit,  at  interest,  in  the  hands  of  Ray  Street  & Co., 
private  bankers  in  the  city  of  Port  Arthur. 

At  the  instance  of  Catherine  Trost  and  Mr.  A.  L.  McGovern, 
a solicitor  instructed  by  Mrs.  Trost,  the  natural  guardian  of  the 
plaintiff,  the  defendant  was  induced  to  apply  for  adminstration 
of  the  estate,  and  letters  of  administration  were  granted  to  him 
on  the  31st  December,  1913.  Thereafter,  as  I understand,  these 
moneys,  less  a comparatively  small  sum  withdrawn  for  the  pay- 
ment of  debts,  and  perhaps,  towards  payment  of  the  widow’s  share 
and  other  purposes  incidental  to  administration,  remained  on  de- 
posit at  interest  with  Ray  Street  & Co.,  in  the  name  of  the  defend- 
ant as  administrator,  until  the  bankers  suspended  payment  on  the 
29th  August,  1914 ; the  war  being  assigned  as  the  cause  of  the 
bank’s  failure.  I think  the  reasonable  inference  is  that,  after 
the  grant  of  administration,  Mr.  McGovern,  who  is  now  deceased, 
was  consulted  from  time  to  time  by  both  Mrs.  Trost  and  the 
defendant  ; and  he  advised  them  as  to  the  affairs  of  the  estate 
as  occasion  arose:  and  that  he  was  in  fact  the  solicitor  of  the 
estate  and  family  solicitor. 

Mrs.  Trost  renounced  her  right  to  administration  with  a 
view  to  the  appointment  of  the  defendant  in  her  place'.  The 
plaintiff  was  living  at  home  and  undefr*  the  protection  and 
natural  guardianship  of  his  mother  at  that  time.  The  evidence 
of  Frank  Gehl,  a half-brother  and  witness  for  the  plaintiff,  and 
the  entries  in  Mr.  McGovern’s  books,  make  it  clear  that  McGovern 
was  the  legal  adviser  of  the  family,  at  all  events  after  the  death 
of  Matthew  Trost  and  pending  the  grant  of  letters  of  adminis- 
tration. Computing  interest  to  that  date,  the  bankers  when  they 
failed  were  indebted  to  the  estate  in  the  sum  of  $10,592.40.  A 
dividend  of  25  to  30  per  cent,  has  been  paid  on  the  amount,  and 
the  balance  cannot  be  recovered.  The  plaintiff  has  come  of  age 
i and  claims  to  recover  the  amount  of  the  loss  from  the  defendant, 
upon  the  ground  of  negligence  and  breach  of  trust. 
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I have  not  come  to  a conclusion  as  to  what  I ought  to  do 
without  a great  deal  of  anxious  consideration.  The  rule  of  law 
that  a trustee  must  not,  in  the  absence  of  special  circumstances, 
voluntarily  leave  the  trust  funds  outstanding  upon  personal 
security  for  an  undue  length  of  time,  is  of  general,  indeed  al- 
most universal,  application.  In  the  case  of  an  administrator 
appointed  by  reason  of  intestacy  there  are  no  directions  or  in- 
structions to  fall  back  upon,  as  in  the  case  of  a will  or  settlement ; 
there  is  only  the  general  and  statutory  law  for  guidance  in  de- 
termining the  question  of  responsibility  or  relief. 

“The  first  duty  of  trustees  is  to  place  the  trust  property  in 
a state  of  security.  . . If  the  trust  fund  be  a chose  in  action,  as  a 
debt,  which  can  be  reduced  into  possession,  it  is  the  trustee’s 
duty  to  be  active  in  getting  it  in;  and  any  unnecessary  delay 
will  be  at  his  own  personal  risk:”  Lewin  on  Trusts,  12th  ed., 
p.  319,  referring  to  Caffrey  v.  Darby  (1801),  6 Ves.  488,  and 
other  cases.  But  each  case  is  to  be  decided  upon  its  own  circum- 
stances: Hughes  v.  Empson  (1856),  22  Beav.  181,  183.  There 
is  no  inflexible  rule  as  to  the  time  within  which  an  executor  or 
administrator  is  to  get  in  the  assets:  Hiddingh  v.  Denyssen 
(1887),  12  App.  Cas.  624;  In  re  Chapman,  [1896]  2 Ch.  763,  at 
p.  782  (C.A.) ; and  reasonable  latitude  in  the  exercise  of  their 
discretion  as  to  what  is  most  in  the  interest  of  the  estate,  even 
though  it  turns  out  that  they  erred  in  judgment,  is  usually 
accorded  to  trustees,  particularly  where  there  are  no  positive 
directions:  Buxton  v.  Buxton  (1835),  1 My.  & Cr.  80;  Marsden 
v.  Kent  (1877),  5 Ch.  D.  598  (C.A.) 

There  is  no  hard  and  fast  rule  as  to  what  constitutes  undue 
or  unreasonable  delay,  but  the  Courts  always  attach  importance 
to  the  question  whether  the  alleged  breach  of  trust  by  failure  to 
convert  or  to  realise  the  assets,  and  consequent  loss,  occurred 
within  or  beyond  a year  of  the  testator’s  death  or  the  grant 
of  administration.  There  are  many  cases  upon  this  point. 

The  decision  in  Sculthorpe  v.  Tipper  (1871),  L.  R.  13  Eq. 
232,  holding  the  executors  liable,  although  they  acted  as  they 
believed  in  the  best  interests  of  the  estate,  is  generally  regarded 
as  rather  a harsh  decision. 

There  is  a distinction,  of  course,  between  an  unauthorised 
investment  made  by  the  trustee  and  the  trustee  leaving  the 
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money  outstanding  (particularly  where  it  is  for  a brief  period 
only  and  pending  the  winding-up  of  the  estate)  where  the 
trustee  found  it.  Trustees  were  held  not  to  be  liable  for  the 
loss  who  left  money  in  the  hands  of  a representative  bank  dur- 
ing the  first  year  from  the  testator’s  death,  where  there  were  no 
special  directions  in  the  will,  and  the  estate  had  not  been  wound 
up : Johnson  v.  Newton  (1853) , 11  Hare  160 ; Swinfen  v.  Swinfen 
(No.  5)  (1860),  29  Beav.  211.  The  distinction  is  shewn  in  such 
cases  as  Rehden  v.  Wesley  (1861),  29  Beav.  213;  Wilkinson  v. 
Bewick  (1858)v4  Jur.  N.S.  1010;  Moyle  v.  Moyle  (1831),  2 R. 
& M.  710;  and  Darke  v.  Martyn  (1839),  1 Beav.  525.  And 
whether  the  fund  which  has  been  lost  was  an  ordinary  outstand- 
ing indebtedness  to  the  deceased  or  on  the  other  hand  an  invest- 
ment, although  on  personal  security  only,  made  by  the  deceased 
with  persons  in  whom  he  had  confidence,  is  a matter  of  conse- 
quence in  considering  whether  the  trustee  ought  or  ought  not 
to  be  exonerated  from  liability. 

In  Dorchester  v.  Effmgham  (1829),  Taml.  279,  31  R.R.  97, 
the  decision  goes  further  than  merely  leaving  the  deposited 
moneys  of  the  estate  with  persons  whom  the  testator  had  trusted 
with  money  in  his  lifetime.  The  Master  of  the  Rolls  held  that 
no  blame  could  be  attached  to  the  executors  in  trusting  the  per- 
sons in  whom  the  testator  had  confidence. 

In  In  re  Grindey,  [1898]  2 Ch.  593,  the  testator  lent  money 
on  note  at  5 per  cent.  The  executor  did  not  call  it  in,  and  the 
debtor  failed;  and,  referring  to  that  case,  it  was  declared  in 
Dover  v.  Denne  (1902),  3 O.L.R.  664,  at  p.  677,  that  “ whether 
he”  (the  trustee  in  that  case)  “so  acted”  (that  is,  reasonably) 
“must  be  determined  in  the  light  of  all  the  surrounding  circum- 
stances, not  as  they  would  appear  in  the  eyes  of  lawyers  and 
judges,  but  as  they  would  appear  in  the  eyes  of  ordinary  pru- 
dent business  men,  and  if  he  acted  under  such  circumstances,  as 
they  so  appeared,  as  a majority  of  ordinary  prudent  business 
men  would  have  acted  under  the  like  circumstances,  he  ought,  I 
think,  to  be  held  to  have  acted  ‘reasonably  as  a trustee.’  ” 

In  In  re  Gasquoine , [1894]  1 Ch.  470,  Lindley,  L.J.,  at  pp. 
476  and  477,  said : “It  is  urged  that  the  co-executors  were  guilty 
of  negligence  in  not  looking  more  closely  into  James’s  proceed- 
ings. I do  not  think  so.  Perhaps  if  they  had  suspected  him  and 
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watched  him  more  closely  the  loss  might  have  been  avoided ; but 
considering  that  James  was  a person  trusted  by  the  testator 
and  whom  they  had  no  reason  to  suspect,  and  that  the  whole  of 
these  transactions  took  place  well  within  a twelvemonth  after 
the  testator’s  death,  I do  not  think  that  they  were  guilty  of 
any  such  negligence  as  can  make  them  liable  for  the  loss.  ’ ’ 

In  In  re  Chapman , [1896]  2 Oh.  763,  Rigby,  L.J.,  at  p.  782, 
said:  “The  case  is,  however,  entirely  different  when  you  have 

to  deal  with  securities  already  existing  at  the  testator’s  death. 
As  far  as  I know,  the  Court  has  never  laid  down  that,  even  with 
regard  to  risky  securities,  such  as  Turkish  bonds  for  instance, 
or  to  shares  in  an  unlimited  company,  there  is  an  absolute  un- 
varying obligation  on  executors  and  trustees  to  call  them  in 
within  the  twelve  months  regardless  of  the  opinion  the  executors 
or  trustees  may  have  as  to  the  prudence  or  the  advisability  of 
doing  so.  . . There  is  no  such  rule,  and  the  Court  has  never 
been  so  unreasonable  as  to  say  to  a trustee,  ‘There  is  a fixed 
and  binding  rule ; you  have  not  acted  upon  it ; you  have  acted 
as  you  thought  for  the  benefit  of  the  estate,  but  what  you  have 
done  has  turned  out  unfortunately,  and  you  must  bear  the  loss.’ 
There  is  no  such  rule.” 

The  same  principles,  with  qualifications  of  course,  run 
through  the  decisions  in  Clark  v.  Bellamy  (1900),  27  A.R.  435; 
Dover  v.  Denne,  3 O.L.R.  664;  and  Churchill  v.  Hobson  (1713). 
1 P.  Wms.  241,  there  discussed ; and  many  other  cases  to  which 
I need  not  refer.  Assuming  that  the  defendant  has  committed 
what  is  often  referred  to,  but  1 think  inaptly,  as  a technical 
breach  of  trust,  I have  to  consider  whether  he  ought  fairly  to 
be  excused. 

“If  in  any  proceeding  affecting  a trustee  or  trust  property 
it  appears  to  the  Court  that  a trustee,  or  that  any  person  who 
may  be  held  to  be  fiduciarily  responsible  as  a trustee,  is  or  may 
be  personally  liable  for  any  breach  of  trust  whenever  the  trans- 
action alleged  or  found  to  be  a breach  of  trust  occurred,  but  has 
acted  honestly  and  reasonably,  and  ought  fairly  to  be  excused 
for  the  breach  of  trust,  and  for  omitting  to  obtain  the  directions 
of  the  Court  in  the  matter  in  which  he  committed  such  breach. 
Ihe  Court  may  relieve  the  trustee  cither  wholly  or  partly  from 
personal  liability  for  the  same:”  The  Trustee  Act,  R.S.O.  1914, 
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eh.  121,  see.  37.  This  provision  corresponds  with  sec.  3 of  the 
Judicial  Trustees  Act  (Imperial),  59  & 60  Viet.  ch.  35. 

The  trustee  must  have  acted  reasonably,  as  well  as  honestly : 
In  re  Turner , [1897]  1 Ch.  536 ; In  re  Stuart , [1897]  2 Ch.  583 ; 
and  not  only  must  these  two  conditions  concur,  but  in  addition 
to  all  this  he  must  satisfy  the  Court  that  it  is  a case  in  which 
he  “ought  fairly  to  be  excused  for  the  breach  of  trust  and  for 
omitting  to  obtain  the  directions  of  the  Court  in  the  matter:” 
per  Moss,  C.J.O.,  in  Whicker  v.  National  Trust  Co.  (1910),  22 
O.L.R.  460,  at  p.  466,  and  Maclaren,  J.A.,  at  p.  472.  The  cases 
in  which  relief  has  been  refused  have  occurred  most  frequently 
under  wills  or  settlements.  Of  course  if  the  trustee  acts  in  de- 
fiance of  the  plain  directions  of  the  trust  instrument,  he  ought 
not  to  be  excused,  for  he  cannot  be  said  to  have  acted  reasonably. 
In  Henning  v.  Maclean  (1901),  2 O.L.R.  169,  in  which  the  execu- 
tors were  relieved  under  the  statute,  the  meaning  of  the  will 
was  obscure.  The  burden  of  satisfying  the  Court  as  to  all  the 
conditions  lies  on  the  trustee  seeking  relief:  Lewin,  12th  ed., 
p.  1170 ; In  re  Turner,  above. 

Now  as  to  some  further  relevant  facts.  Ray  Street  & Co. 
had  been  in  business  as  bankers  since  1884,  and  it  is  said  that 
thereafter  until  his  death  they  were  the  bankers  of  the  deceased. 
All  his  money  was  in  their  hands  at  the  time  of  his  death.  It 
was  not  a mere  deposit  on  current  account,  it  was  an  investment 
chosen  by  the  deceased.  It  was  the  bank  chosen  by  the  widow, 
and  the  bank  in  which  the  defendant  kept  his  own  money.  It 
was  a big  concern.  At  the  time  of  the  failure  there  were  3,000 
deposit  accounts,  aggregating  almost  $400,000.  It  was  supposed 
to  be  prosperous,  wealthy  in  fact,  and  if  this  has  any  significance 
— but  I do  not  think  it  has — Ray  was  accepted  by  the  Surrogate 
Court  Judge  as  one  of  the  defendant’s  sureties.  Even  after 
the  bank  suspended  payment,  the  management  of  the  Bank  of 
Montreal,  it  is  said,  regarded  it  as  solvent,  at  all  events  they 
put  up  money  to  pay  a 25  per  cent,  dividend  to  the  depositors. 
Reference  is  made  to  the  undertaking  signed  by  McGovern  upon 
payment  of  the  dividend.  It  is  not  shewn  that  this  was  author- 
ised by  the  defendant  or  that  he  knew  of  it ; but,  even  if  author- 
ised or  concurred  in,  it  does  not  appear  to  have  occasioned  loss. 
It  was  to  the  advantage  of  the  estate,  and  even  without  it  an 
action  would  have  been  restrained,  after  the  assignment. 
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It  was  argued  that  the  disastrous  result  was  the  direct  conse- 
quence of  the  war.  I have  not  evidence  to  guide  me  as  to  this. 
A statement  sent  out  to  the  creditors,  on  the  15th  October,  1914, 
signed  by  the  trustees  and  inspectors,  shewed  assets  valued  at 
$1,441,818.89,  liabilities  amounting  to  $645,876  (of  which  more 
than  $256,000  was  owing  to  the  Bank  of  Montreal  and  the  Im- 
perial Bank),  and  a surplus  of  $795,742.15  claimed. 

Matthew  Trost  having  died  intestate,  his  estate  could  not  be 
regarded  as  a fund  for  permanent  investment.  It  was  in  the 
hands  of  the  defendant  for  the  payment  of  debts,  expenses  of 
administration,  and  distribution.  He  appears  to  have  applied 
himself  promptly  to  the  execution  of  his  trust.  He  was  appoint- 
ed administrator,  as  I have  said,  on  the  31st  December,  1913, 
advertised  for  creditors  within  15  days,  and  applied  to  have  his 
accounts  passed,  with  a view  to  distribution  of  the  assets,  on  the 
12th  May,  1914.  At  or  about  the  same  time  Catherine  Trost, 
acting  through  Mr.  McGovern,  applied  to  be  appointed  guardian 
of  the  plaintiff,  then  an  infant.  Long  vacation,  absence  of  the 
Surrogate  Court  Judge,  doubts  he  entertained,  and  correspond- 
ence with  the  Official  Guardian — all  of  which  are  incorporated 
in  admissions  of  fact  filed — prevented  the  appointment  of  Mrs. 
Trost  as  guardian  (and  prevented  the  withdrawal  and  distribu- 
tion of  the  money  in  question)  until  the  30th  October,  1914.  In 
the  meantime,  as  already  stated,  Ray  Street  & Co.  suspended 
payment  on  the  29th  August,  and  just  after  Mr.  Ray  must  have 
become  aware,  as  shewn  by  the  correspondence  filed,  that  the 
Matthew  Trost  money  might  be  demanded  almost  any  day. 

It  is  not  suggested  and  could  not  be  fairly  argued  that  the 
defendant  did  not  act  honestly  and  with  the  utmost  good  faith, 
and,  having  regard  to  all  the  circumstances,  I am  of  opinion  that 
he  also  acted  reasonably,  and  that,  in  the  terms  of  the  statute, 
he  “ought  fairly  to  be  excused  for  the  breach  of  trust’ ’ (if  what 
is  complained  of  was  a breach  of  trust)  and  for  omitting  to 
obtain  the  directions  of  the  Court,  and  that  he  is  under  the 
statute  entitled  to  be  wholly  relieved  from  personal  liability 
accordingly. 

There  will  be  judgment  dismissing  the  action.  It  is  not  a 
case  for  costs  against  the  plaintiff. 
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[MULOCK,  C.J.  Ex.,  and  ROSE,  J.]  1920 

Re  Dufferin  Provincial  Election.  Oct.  12. 

Johnson  v.  Slack. 

Parliamentary  Elections — Provincial  Election — Corrupt  Practices — Expenses  of 
Candidate — Sums  Contributed  by  Voters — Promise  to  Repay — Inducement 
to  Vote — Ontario  Election  Act , sec.  167 — Implied  Promise  to  Pay  Scruti- 
neers for  Services — Payments  Made  after  the  Election — Disguised  Payments 
for  Votes — Bona  Fides — Evidence — Bribery — Secs.  Ill,  167  ( 2 ) — Persons 
Voting  with  Knowledge  that  they  Have  no  Right — Sec.  177. 

The  respondent,  who  was  the  candidate  of  a farmers’  organisation,  said, 
after  he  had  been  nominated  by  a convention,  that  in  the  event  of  his  success 
he  would  prefer  to  pay  his  own  election  expenses,  but  that  if  he  was  defeated 
he  thought  there  would  be  nothing  unfair  in  the  farmers’  clubs  in  the 
constituency  paying  the  expenses,  or  that  he  would  be  glad  if  tne  clubs 
did  pay  the  expenses,  it  having  been  suggested  that  they  should  pay  half 
the  expenses.  After  the  convention,  some  of  the  clubs  collected  small 
sums  from  their  members  (voters),  which  sums  were  returned  to  them  after 
the  election,  the  respondent  having  been  declared  elected: — 

Held,  that  his  promise  to  pay  his  own  expenses  if  he  were  elected,  which 
involved  a promise  to  repay  moneys  contributed  for  that  purpose,  was  not 
a promise  of  a payment  to  each  contributor  in  order  to  induce  tne  con- 
tributor to  vote  at  the  election:  sec.  167  of  the  Ontario  Election  Act,  R.S.O. 

1914,  ch.  8. 

It  had  long  been  the  practice  in  the  constituency  to  pay  the  electors  who 
acted  as  scrutineers  at  the  polls  for  their  services;  and  at  this  election 
some  of  those  who  were  asked  to  act  as  scrutineers  for  the  respondent 
expected  to  be  paid.  After  the  election  many  of  the  scrutineers  were  paid, 
and  the  payments  made  were  shewn  as  part  of  the  election  expenses  in  the 
return  made  by  the  respondent’s  financial  agent.  Those  of  the  scrutineers 
who  were  called  as  witnesses  said  that  they  voted : — 

Held,  upon  the  evidence,  that  there  was  no  corrupt  intention  in  the  employ- 
ment or  in  the  payment  of  the  scrutineers,  and  it  could  not  be  said  that  the 
implied  promise  of  payment  for  services  wras  a mere  cloak  for  a promise  to 
pay  for  voting,  or  that  the  payment  was  a payment  for  voting. 

Payments  honestly  promised  or  made  to  these  scrutineers,  being  persons 
whom  the  candidate  was  entitled  to  employ  (sec.  Ill  of  the  Act),  were 
bond  fide  payments  for  lawful  and  reasonable  expenses  in  connection  with 
the  election,  expressly  declared  not  to  be  bribery  (sec.  167  (2)  ). 

Semble,  that  those  of  the  scrutineers  who  expected  to  be  paid  for  their  services 
had  no  right  to  vote  (sec.  13  (2)  );  and,  if  any  voted  knowing  that  they 
had  no  right  to  do  so,  they  were  guilty  of  corrupt  practices  (sec.  177);  but 
the  number  of  votes  lawfully  cast,  was  not  in  question;  and  it  wras  not 
shewm  that  any  one  who  voted  knew  that  he  had  no  right  to  do  so. 

Petition  by  Johnson  and  others  to  have  declared  void  the 
election  of  Slack  as  member  of  the  Legislative  Assembly  of 
Ontario  for  the  electoral  district  of  Dufferin. 


The  petition  was  tried  before  Mulock,  C.J.  Ex.,  and  Rose, 
J.,  at  Orangeville  and  at  Osgoode  Hall,  Toronto. 

W.  II.  Price  and  Gordon  N.  Shaver,  for  the  petitioners. 
Gordon  Waldron,  for  the  respondent. 
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October  12.  The  Court: — The  charges  which  are  pressed 
are  two  in  number.  The  first  is  based  upon  the  raising  of  money 
by  the  farmers’  clubs  in  the  constituency,  or  certain  of  them,  for 
the  purpose  of  defraying  the  election  expenses  of  Mr.  Slack,  who 
was  nominated  by  a convention  of  the  United  Farmers  of 
Ontario  and  their  sympathisers. 

At  or  immediately  after  the  convention,  there  having  been 
some  suggestion  by  some  of  those  present  that  the  clubs  might 
well  pay  half  the  expenses  of  the  candidate,  Mr.  Slack  stated 
that  he  did  not  desire  that  that  course  should  be  followed.  He 
said  that  in  the  event  of  his  success  he  would  prefer  to  pay  his 
own  expenses,  but  that  if  he  was  defeated  he  thought  there  would 
be  nothing  unfair  in  the  clubs  paying  the  expenses,  or  he  would 
be  glad  if  the  clubs  did  pay  the  expenses — it  is  difficult  to  find, 
upon  the  evidence,  the  exact  expression  used. 

After  the  convention,  some  of  the  clubs  took  up  subscriptions 
and  raised  very  small  amounts,  and  two  of  them  sent  these 
amounts  to  the  treasurer  of  the  farmers’  organisation  in  the 
county — the  others  kept  them  in  their  own  hands. 

After  the  election,  the  funds  which  had  been  sent  to  the 
county  treasurer  were  returned  to  the  clubs,  and  these  moneys, 
as  well  as  the  moneys  which  the  clubs  had  kept  in  their  own 
possession,  were  repaid  to  the  original  subscribers.  The  amounts 
of  the  individual  subscriptions  were  very  small,  some  of  them 
as  small  as  50  cents,  and,  so  far  as  appears,  none  of  them 
larger  than  about  $2. 

It  is  argued  that  Mr.  Slack’s  promise  or  statement,  at  or 
after  the  convention,  however  it  was  worded,  amounted  to  a 
promise  to  the  subscribers  that  in  the  event  of  his  success  he 
would  repay  any  moneys  which  they  put  up  for  the  purpose  of 
meeting  the  expenses  of  the  election,  and  that  by  such  promise 
he  gave  each  subscriber  a direct  financial  interest  in  the  . result 
of  the  election,  and  thus  made  a promise  which,  to  use  the 
words  of  sec.  167  of  the  Oittario  Election  Act,  R.S.O.  1914,  ch. 
8,  was  a promise  of  a payment  to  the  subscriber  in  order  to 
induce  the  subscriber  to  vote  at  the  election.  It  seems  to  us 
that  this  argument  is  not  well-founded.  Mr.  Slack  does  not 
seem  to  have  sought  nomination  or  to  have  known  before  he 
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went  to  the  convention  that  there  was  a probability  of  his  being 
nominated.  He  was  the  candidate  of  an  organisation  many 
of  whose  members  were  very  ready  to  subscribe  money  to  help 
defray  the  expenses  of  his  election.  Being  ready  to  subscribe 
money  for  such  purpose,  it  is  inconceivable  to  us  that  their 
zeal  on  behalf  of  the  candidate  could  have  been  increased  by 
a promise  that  the  trifling  sums  which  they  subscribed  would 
be  repaid  in  the  event  of  their  candidate  being  successful,  or 
that  Mr.  Slack,  in  making  his  promise  to  pay  his  own  expenses 
if  he  was  elected,  could  have  had  in  his  mind  any  intention 
of  inducing  any  of  the  subscribers,  or  any  other  person,  to  vote 
or  refrain  from  voting  at  the  election  or  to  assist  in  electing  him. 

This  charge  fails. 

The  second  charge  is  that  a number  of  scrutineers  were 
promised  payment  for  acting  as  scrutineers,  and,  after  the 
election,  were  paid.  It  has  long  been  the  practice  in  Dufferin 
to  pay  scrutineers,  and,  although  the  evidence  indicates  that 
no  person  who  was  asked  to  act  as  a scrutineer  was  told  that 
he  would  be  paid  for  acting,  it  is  shewn  that  some  of  those  who 
consented  to  act  expected  that  they  would  be  paid ; and  perhaps 
it  is  not  unfair  to  assume  that,  in  many  cases,  the  agent  of  the 
candidate  and  the  person  whom  the  said  agent  asked  to  act 
both  knowing  of  the  custom,  there  was  an  implied  bargain  that, 
after  the  election,  the  scrutineers  would  be  paid. 

After  the  election  was  over,  Mr.  Slack  asked  the  agents 
throughout  the  riding  to  pay  the  scrutineers  who  acted  in  their 
respective  districts,  and  many  of  such  scrutineers  were  paid. 
There  was  no  concealment  of  this  fact ; the  payments  to  scru- 
tineers were  shewn  as  part  of  the  election  expenses  in  the  return 
which  was  made  by  Mr.  Slack’s  financial  agent  to  the  returning 
officer. 

Cases  from  the  English  reports  were  cited  to  us  in  which 
payments  to  what  are,  in  England,  called  “watchers”  were 
discussed.  None  of  these,  however,  seems  to  us  to  advance  the 
inquiry  as  to  the  legality  of  the  payments  in  question  here.  They 
do,  of  course,  shew  what  it  does  not  need  cases  to  shew,  that 
payment  to  a scrutineer  which  is  only  colourably  a payment 
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for  his  service  as  scrutineer,  and  is  in  reality  a payment  to 
him  for  voting,  is  a corrupt  payment,  but  beyond  that  we  think 
the  cases,  have  no  bearing. 

In  this  particular  case,  it  is  shewn  that  Mr.  Slack  and  his 
executive  committee,  or  members  of  it,  discussed  the  question 
of  having  scrutineers,  and  that  it  was  decided  that  it  would  be 
wise  to  have  two  scrutineers  at  each  polling  subdivision,  one  of 
them  a man,  and,  if  possible,  the  other  a woman,  the  latter 
apparently  being  intended  to  keep  her  eye  more  particularly 
upon  the  regularity  of  the  polling  of  the  votes  of  such  women 
as  presented  themselves  at  the  poll.  The  plan  agreed  upon  was, 
as  far  as  practicable,  carried  out.  In  most  instances  the  scru- 
tineers were  selected  by  local  officers  of  the  farmers  ’ organisation. 
Those  of  them  who  were  called  as  witnesses  said  that  they 
voted. 

As  has  been  stated,  what  is  charged  is  that  the  employment 
of  and  payments  to  these  scrutineers  were  corrupt — the  employ- 
ment with  the  implied  promise  of  payment  being  a mere  cloak 
for  a promise  to  pay  for  voting,  and  the  payment  being,  in  fact, 
a payment  for  voting.  We,  however,  find  no  evidence  whatever 
of  any  corrupt  intention  in  the  employment  or  in  the  payment  of 
these  scrutineers. 

As  has  been  pointed  out  in  some  of  the  English  cases  dealing 
with  ‘ ‘ watchers,  ’ ’ payments  to  scrutineers  might  be  made 
a cloak  for  payments  for  voting,  and  now  that  the  matter  has 
been  brought  prominently  forward  for  discussion  in  this  case, 
it  may  be  that  the  Legislature  will  think  it  wise  to  discuss  the 
question  whether  such  payments  ought  to  be  prohibited,  and 
ought  to  be  declared  to  be  corrupt  practices.  That,  however, 
is  entirely  a matter  of  policy  for  the  Legislature.  What  we 
are  concerned  with  is  the  law  as  it  stands,  and  we  do  not  find 
anything  in  the  law  which  indicates  that  payments  honestly 
promised  or  made  to  these  scrutineers,  who  are  persons  whom 
the  candidate  is  entitled  to  employ  (see  sec.  Ill  of  the  Ontario 
Election  Act) , are  anything  other  than  those  bond  fide  payments 
for  lawful  and  reasonable  expenses  in  connection  with  the  elec- 
tion, which,  by  sub-sec.  2 of  sec.  167,  are  expressly  declared  not 
to  be  bribery.  Those  of  the  scrutineers  who  expected  to  be  paid 
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for  their  services  had  no  right  to  vote:  Ontario  Election  Act, 

sec.  13  (2)  ; and,  if  any  had  been  shewn  to  have  voted  knowing 
that  they  had  no  right  to  do  so,  it  would  have  been  shewn  that 
they  had  been  guilty  of  corrupt  practices : sec.  177 ; East  Elgin 
Case  (1899),  2 Ont.  Elec.  Cas.  100.  But  the  number  of  votes 
lawfully  cast  is  not  here  in  question;  and  there  was  no  attempt 
to  shew  that  any  one  who  voted  knew  that  he  had  no  right  to 
do  so; — indeed,  the  inference  from  the  antiquity  and  generality, 
in  the  county  of  Dufferin,  of  the  practice  of  paying  scrutineers, 
as  well  as  from  the  openness  of  the  whole  proceeding  in  this 
case,  is,  rather,  that  the  persons  whose  acts  are  in  question 
did  not  know  that  it  was  against  the  law  for  one  to  vote  who 
expected  to  be  paid  for  services  rendered  in  the  election. 

The  petition  fails. 

The  costs  of  the  respondent  ought  to  be  paid  by  the  peti- 
tioners, and  the  money  deposited  as  security  ought  to  be  applied 
accordingly,  after  payment  of  those  charges  which,  by  sec.  21 
of  the  Controverted  Elections  Act,  R.S.O.  1914.  ch.  10,  are  given 
priority  over  them. 


[MAGEE,  J.A.,  and  SUTHERLAND,  J.] 

Re  Grenville  Provincial  Election. 

Payne  v.  Ferguson. 

Parliamentary  Elections — Provincial  Election — Corrupt  Practices — Bribery — 
Failure  to  Prove  Agency — Gifts  of  Money  to  Voters  by  Alleged  Agents — 
Evidence — Failure  to  Shew  Corrupt  Intent — Promise  to  Aid  Voter  in 
Obtaining  Employment  for  Daughter — Vague  Reference  to  Vote — Failure 
to  Shew  Corrupt  Intent — Inference — Refreshments  Furnished  by  Candidate 
to  Voters  after  Nomination  Convention — Ontario  Election  Act,  R.S.O. 
1914,  ch.  8,  secs.  168,  169 — “At  a Meeting ” — Disqualification — Contract 
of  Candidate  with  Government — Contract  with  Incorporated  Company 
Controlled  by  Candidate — Separate  Entity — Legislative  Assembly  Act. 
R.S.O.  1914,  ch.  11,  secs.  11,  12  (b). 

Corrupt  practices  (bribery  and  attempted  bribery)  by  supporters  of  the 
respondent,  who  was  declared  elected,  were  charged  by  the  petitioner,  and 
were  proved  upon  the  trial  of  a controverted  election  petition,  but  it  was 
not  shewn  that  these  persons  were  agents  of  the  respondent;  and  it  was 
held,  that  the  petitioner  had  failed  in  respect  of  these  charges. 

A sum  of  money  given  by  a prominent  supporter  of  the  respondent,  on  an 
occasion  when  the  respondent  was  present  but  without  his  knowledge,  to 
the  members  of  a band  (voters  in  the  constituency),  who  played  in  front 
of  the  house  where  the  respondent  and  his  supporter  were,  with  the  intention 
of  paying  a compliment  to  the  supporter,  was  held,  upon  the  evidence, 
not  to  have  been  given  with  corrupt  intent  or  at  all  in  relation  to  the  election. 


1920 

Re 

Dufferin 

Provincial 

Election. 

Johnson 

v. 

Slack. 


1920 
Oct.  12. 


290 

1920 

Re 

Grenville 

Provincial 

Election. 

Payne 

v . 

Ferguson. 


ONTARIO  LAW  REPORTS.  [vol. 

A charge  that  the  respondent  promised  a voter  to  procure  for  the  voter’s 
daughter  a position  as  teacher  in  a city  school,  in  order  to  induce  the  voter 
to  vote  for  the  respondent,  was  held,  upon  the  evidence,  not  to  have  been 
established. 

Sernble,  that  the  words,  “You  do  what  is  right  and  I will  do  what  is  right,” 
if  they  had  been  used  by  the  respondent,  were  too  vague  to  draw  from 
them  any  inference  of  corrupt  intent. 

The  respondent  was  chosen  as  the  candidate  of  a political  party  by  a conven* 
tion  of  delegates  from  all  parts  of  the  constituency.  After  the  close  of  the 
convention,  most  of  the  voters  who  were  present  at  it  had  dinner  at  a 
hotel,  for  whicn  the  respondent  paid.  The  arrangement  for  payment  was 
made  after  the  meeting  had  adjourned: — 

Held,  in  the  circumstances,  that  no  corrupt  intent  had  been  established  so  as 
to  bring  the  case  under  sec.  169  of  the  Ontario  Election  Act,  R.S.O.  1914, 
ch.  8;  and,  there  being  no  evidence  that  any  invitation  had  been  given  at 
or  during  the  meeting  or  at  the  place  of  meeting,  and  the  business  having 
been  concluded  and  the  delegates  dispersed,  and,  so  f,ar  as  shewm,  the 
arrangement  to  pay  having  been  made  after  they  had  so  dispersed,  it  was 
not  a ease  of  furnishing  refreshment  at  a meeting  of  voters  assembled  for 
the  purpose  of  promoting  the  election,  within  the  meaning  of  sec.  168;  and 
the  charge  in  that  respect  against  the  respondent  failed. 

Prescott  Case  (1884),  1 Ont.  Elec.  Cas.  88,  and  Muskoka  and  Parry, Sound  Case 
(1884),  1 Ont.  Elec.  Cas.  197,  distinguished. 

East  Middlesex  Case  (1903),  5 O.L.R.  644,  followed) 

Semble,  that  the  words  “at  a meeting,”  used  in  sec.  168,  which  have  been 
substituted  for  the  words  "to  a meeting,”  used  in  sec.  161  of  the  Ontario 
Election  Act,  R.S.O.  1897,  ch.  9,  limit  rather  than  extend  the  scope  of 
the  prohibition — the  word  “meeting,”  when  preceded  by  “at,”  cannot  be 
construed  as  meaning  the  persons  constituting  the  meeting. 

The  respondent,  as  he  said,  absolutely  controlled  an  incorporated  company 
by  which  a newspaper  was  published  and  job  printing  done  in  the  con- 
stituency— he  owned  all  the  shares  except  a few  held  Dv  persons  to  qualify 
them  as  directors.  The  company  printed  proclamations,  ballot-papers, 
etc.,  for  the  returning  officer  for  the  constituency,  and  he  paid  the  company 
for  the  work  done  out  of  moneys  received  for  the  purpose  from  the  Pro- 
vincial Government: — 

Held,  that  the  respondent  was  not,  by  reason  of  this  transaction,  brought 
within  the  provisions  of  sec.  11  of  the  Act  respecting  the  Legislative  Assem- 
bly, R.S.O.  1914,  ch.  11,  so  as  to  be  ineligible  for  membership  in  the  Assem- 
bly— sec..  12  ( b ) declaring  that  no  one  is  ineligible  by  reason  of  being  a 
shareholder  in  an  incorporated  company  having  a contract  or  agreement 
with  any  public  officer  under  which  public  money  of  Ontario  is  to  be  paid 
for  any  service. 

There  was  no  evidence,  beyond  the  ownership  of  the  shares  and  the  respond- 
ent’s statement  that  he  controlled  the  company,  to  warrant  a finding  that 
it  was  only  another  name  for  himself,  or  only  his  agent;  and  none  to  warrant 
a finding  that  he  could  have  sued  for  the  price  of  the  printing  or  been  sued 
for  anv  failure  in  performing  the  contract. 

Petition  by  George  Arthur  Payne  for  a declaration  that  the 
election  of  George  Howard  Ferguson,  respondent,  as  member 
of  the  Legislative  Assembly  of  Ontario  for  the  electoral  district 
of  Grenville,  was  void,  that  the  respondent  was  disqualified,  and 
that  the  petitioner,  who  was  the  defeated  candidate  at  the  elec- 
tion, was  duly  elected. 

The  respondent  filed  a cross-petition  against  the  petitioner. 
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The  petition  and  cross-petition  came  on  for  trial  at  Brock- 
ville,  and  the  trial  was  continued  in  Toronto,  before  Magee,  J.A., 
and  Sutherland,  J. 

Gordon  Waldron,, for  the  petitioner. 

W.  N.  Tilley , K.C.,  H.  A.  Stewart,  K.C.,  and  W.  H.  Price, 
for  the  respondent. 

October.  12.  The  Court: — The  petitioner,  who  was  the  de- 
feated candidate  at  the  provincial  election  in  October,  1919, 
filed  his  petition  to  have  the  respondent’s  election  as  member 
for  Grenville  electoral  district  declared  void,  the  respondent 
declared  disqualified,  and  he,  the  petitioner,  declared  elected. 

The  grounds  set  forth  in  the  petition  and  particulars  were 
various  alleged  corrupt  practices  or  illegal  acts  by  the  respond- 
ent or  his  agents,  an  alleged  majority  of  legal  votes  for  the 
petitioner,  and  the  ineligibility  of  the  respondent  by  reason  of 
his  having  a contract  with  the  Government  or  a public  officer, 
contrary  to  sec.  11  of  the  Legislative  Assembly  Act,  R.S.O.  1914, 
ch.  11. 

Particulars  of  the  charges  of  alleged  illegalities  were  de- 
livered by  the  petitioner,  numbered  1 to  54  (including  41  (a)) 
and  numbered  1 and  2 under  para.  15  of  the  petition,  1 and  2 
under  para.  26,  1 under  para.  9,  and  1 to  13  inclusive  under 
para.  17.  At  the  trial  six  additional  particulars,  lettered  (a) 
to  (f),  were  added,  making  78  in  all. 

The  respondent,  in  turn,  filed  a cross-petition  to  have  it 
declared  that  the  petitioner,  Mr.  Payne,  was  not  elected,  and 
alleged  various  corrupt  practices  and  illegalities  of  votes — and 
also  delivered  particulars. 

At  the  trial  no  evidence  was  offered  on  behalf  of  the  peti- 
tioner as  to  some  of  his  particulars,  and  as  to  others  it  was 
conceded  that  the  evidence  failed  to  disclose  irregularity  or 
corrupt  practice.  In  all,  counsel  for  the  petitioner  had  admit- 
ted at  the  close  of  his1  case  that  the  charges  in  particulars  num- 
bered 4,  5 (in  part),  6,  7,  9,  12,  15  (in  part),  16  to  23,  26  to 
32,  34  to  40,  41  (a.)  to  45,  47  to  52,  54,  1 under  para.  15,  had 
failed  to  be  substantiated,  and  also  all  the  added  particulars 
lettered  (a)  to  (f). 
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The  claim  to  the  seat  was  also  abandoned  by  the  petitioner’s 
counsel,  which  renders  it  unnecessary  to  consider  the  particulars 
under  paras.  15,  17,  and  26,  and  in  consequence  of  that  abandon- 
ment the  respondent  abandoned  any  attempt  to  prove  his  cross- 
petition. 

This  left  only  the  following  charges  by  the  petitioner,  Mr. 
Payne,  to  be  disposed  of,  namely : — 

I.  Alleged  promise  and  payment  by  one  Stanley  Lampkin 
to  one  Alexander  Matt  of  money  to  vote  for  the  respondent. 

2 and  3.  Alleged  payments  by  one  John  Boyd  to  one  Levius 
Matt  of  $5,  (2)  to  induce  Levius  Matt  to  vote  for  the  respondent 
and  (3)  to  procure  Mrs.  Alexander  Matt  so  to  vote. 

5.  Alleged  offer  and  payment  by  John  Boyd  and  Samuel 
Lampkin  of  money  to  Alexander  Landrie  and  Alexander  Lee  to 
vote  for  the  respondent. 

8.  Alleged  offer  by  Albert  Roach  junior  to  one  James  Kelly 
and  his  wife  of  money  to  vote  for  the  respondent. 

10  and  53  (duplicate  charges).  Alleged  offer  and  payment 
by  Albert  Roach  junior  to  one  James  E.  McIntyre  of  money 
to  vote  for  the  respondent. 

II.  Alleged  payment  by  John  Boyd  to  James  E.  Begley  of 
money  to  vote  for  the  respondent. 

13.  Alleged  payment  by  William  Kidd  of  $5  to  William  J. 
' G-reer  to  vote  for  the  respondent. 

14.  Alleged  offer  and  payment  by  Albert  Roach  junior  to 
William  P.  Fleming  junior  of  $25  to  vote  for  the  respondent. 

15.  (Included  in  No.  5). 

24.  Alleged  payment  by  Lampkin,  Boyd,  and  Roach  to  Lome 
Burchill  of  $2  to  vote  for  the  respondent. 

25.  Alleged  payment  by  W.  Burchill  to  Arthur  Rylands, 
bandmaster,  of  $30  to  influence  Rylands  and  the  members  of 
the  band  to  vote  for  the  respondent. 

33.  Alleged  payment  of  $2  by  Almon  Cook  to  Mrs.  Thomas 
Bellinger  to  vote  for  the  respondent. 

41.  Alleged  order  by  the  respondent  to  Almon  Cook,  hotel- 
keeper,  to  furnish  meat,  drink,  and  refreshments  at  the  respond- 
ent’s expense,  at  a meeting  of  voters  assembled  for  the  purpose 
of  promoting  the  election,  and  payment  therefor  by  the  re- 
spondent to  Cook. 
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46.  Alleged  promise  by  the  respondent  to  one  Patrick  0 ’Brien 
to  procure  for  his  daughter  a position  as  teacher  in  a city  school 
to  induce  him  to  vote  for  the  respondent.  ! 

1 under  para.  9.  That  the  respondent,  being  owner  of  a news- 
paper in  the  electoral  district,  called  the  Kemptville  Advance, 
contracted  as  such  owner  with  the  Government  and  did  printing 
for  the  Government  under  the  Election  Act  for  the  said  election, 
and  was  paid  therefor. 

As  to  charges  1,  15,  and  24  it  was  proved  that  one  Sidney 
Lampkin,  a moulder  in  a plough  factory,  solicited  Alexander 
Matt,  Lome  Burchill,  and  Alexander  Landrie  to  vote  for  the 
respondent,  telling  Matt  and  Landrie  each  that  there  was  some- 
thing in  it  for  them.  Next  day  or  so  he  put  $2  into  the  pocket 
of  each  of  the  two  first  named,  and  handed  $2  to  Landrie,  who 
gave  it  back  to  him,  with  the  remark  that  Lampkin  needed  it  as 
much  as  he,  and  Lampkin  thanked  him.  Lampkin  left  the 
neighbourhood  after  the  filing  of  the  petition.  The  evidence 
would  lead  to  the  conclusion  that  he  was  supplied  with  funds 
from  some  source.  He  was  an  active  supporter  of  the  respond- 
ent, but  there  was  no  proof  to  establish  any  agency  for  the  latter, 
and  this  was  conceded  by  counsel  for  the  petitioner. 

As  to  charges  2 and  3,  the  evidence  shewed  that  John  Boyd, 
near  the  close  of  the  poll,  went  to  the  home  of  Alexander  Matt, 
referred  to  in  charge  1.  The  husband  had  already  voted,  and 
Boyd  urged  the  wife  to  go  also  before  the  poll  closed.  Her 
brother-in-law,  Levius  Matt,  was  present,  and  to  him,  according 
to  her,  Boyd  handed  $5  without  saying  what  it  was  for.  Boyd 
drove  her  to  the  poll,  and  she  voted.  After  her  return,  Levius 
Matt  handed  her  the  $5,  also  without  remark.  She  said  in  evi- 
dence that  she  supposed  he  paid  it  on  account  of  his  board. 
Boyd  stated  in  evidence  that  he  was  fish  and  game  inspector, 
and  that  he  owed  Matt  the  money  for  services  as  boatman  during 
fishery  inspection  some  years  previously,  but  had  not  since  seen 
him  till  election  day.  Matt  does  not  appear  ever  to  have  asked 
for  any  money,  and  Boyd  admits  that  he  had  not  included  it  in 
his  accounts  to  the  Government.  Levius  Matt  was  not  called  as 
a witness.  The  transaction  is,  to  say  the  least,  a very  suspicious 
one,  but  it  is  unnecessary  to  make  a direct  finding  as  to  whether 
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there  was  a corrupt  payment.  Boyd  admitted  having  worked 
in  the  election  for  the  respondent,  of  whom  he  was  an  old  friend, 
but  there  is  not  sufficient  evidence  to  make  him  an  agent  of 
the  respondent. 

As  to  charges  5 and  15,  there  is  no  proof  of  any  promise  or 
payment  to  Alexander  Lee  to  vote  for  the  respondent  nor  of 
any  payment  to  Landrie  other  than  that  already  referred  to. 

As  to  charges  8,  10,  14,  and  53,  there  is  evidence  that  the 
same  John  Boyd  sent  a youth,  Albert  Roach,  to  drive  to  the 
farms  of  James  Kelly,  James  E.  McIntyre,  and  William  Fleming, 
who  were  understood  to  be  Liberals,  and  ask  them  to  vote  for 
the  respondent.  Roach  said  to  each  of  them  that  Boyd  told  him 
to  say,  “There  will  be  something  in  it  for  him  to  vote  for  the 
respondent  if  he  would  do  so,”  and  to  Fleming  he  named  the 
sum  of  $5.  Roach  professed  inability  to  remember  whether  Boyd 
had  told  him  to  say  there  was  something  in  it  for  them,  but  he 
said  Boyd  may  have  hinted  at  it.  He  was  paid  $6  and  $1  by 
Boyd  for  his  journey.  Boyd  denied  that  he  had  directed  Roach 
to  pay  them  any  money  or  that  he  himself  had  handled  any 
money  not  his  own.  His  disclaimer  is  not  convincing.  The  con- 
clusion we  would  draw  is  that  there  wTas  a corrupt  offer  by  Boyd 
through  Roach,  but  here  again  there  is  a failure  of  evidence  to 
shew  that  either  of  them  was  in  the  position  of  agent  for  the 
respondent. 

As  to  charge  11,  the  same  John  Boyd,  in  the  spring  of  1920, 
received  7 bushels  of  seed  barley  and  3 busnels  of  pease 
from  James  E.  Begley  and  paid  him  $25.  This,  they  say,  was 
in  pursuance  of  an  arrangement  made  shortly  before  election 
day ; but,  though  the  price  is  said  to  be  high,  it  is  not  shewn  to 
have  had  any  relation  to  Begley's  vote,  and  the  charge  is  not 
proved. 

As  to  charge  13,  William  J.  Greer  was  called  and  stated 
that  on  election  day  William  Kidd,  at  the  polling  place,  asked 
him  to  help  him  out,  meaning,  vote  for  the  respondent.  Greer 
replied  that  he  did  not  think  he  could,  whereupon  Kidd  asked 
him  if  $5  would  not  tempt  him,  and  if  he  wanted  to  take  it  he 
would  see  that  he  got  it.  Greer  said  he  did  not  want  it,  and  Kidd 
said  that  lots  were  taking  it,  and  he  might  as  well  take  it.  No 
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money  was  in  fact  paid  to  Greer.  William  Kidd  was  called  and 
would  not  contradict  Greer ’s  evidence,  but  did  not  think  he  used 
the  word  “tempt. ’ ’ There  was  no  doubt  of  the  corrupt  offer,  but 
again  there  is  failure  of  proof  of  agency  of  Kidd  for  the  re- 
spondent, as  was  conceded  for  the  petitioner. 

As  to  charge  33,  the  evidence  of  the  two  persons  concerned 
shews  that  Almon  Cook,  hotel-keeper,  a supporter  of  the  respond- 
ent, called  for  Mrs.  Kathleen  Bellinger  and  drove  her  to  the 
polling  place,  where,  as  she  volunteered  to  say,  she  voted  for 
the  petitioner,  and  on  the  way  back  to  her  house,  when  she  told 
Cook  she  had  voted  for  Payne,  he  said,  “You  done  pretty  well,,, 
and,  arriving  at  her  house,  he  laughed  and  said,  “This  is  for 
Payne/’  and  paid  her  $2.  Both  say  there  was  no  previous  re- 
quest to  vote  for  the  respondent,  nor  promise  of  payment.  The 
fact  of  payment  to  a voter  and  professedly  for  voting  is  estab- 
lished ; that  it  was  paid  by  Cook  for  voting  against  the  respond- 
ent whom  he  was  supporting  may  well  be  questioned,  but  there 
is  no  evidence  to  establish  Cook’s  agency  for  the  respondent. 

As  to  charge  25,  the  facts  appear  to  be  that  a public  meeting 
of  electors  had  been  called  in  the  respondent’s  interest  not  far 
from  the  village  of  Cardinal,  at  which  the  respondent  was  to 
speak.  He  had  asked  the  Hon.  Dr.  Reid,  Minister  of  Railways 
in  the  Dominion  cabinet  and  federal  member  for  the  county, 
also  to  come  and  address  fhe  electors.  Dr.  Reid  had  formerly 
lived  in  Cardinal,  and  his  mother  lived  there,  and  he  and  the 
respondent  were  dining  with  her  at  her  house  before  the  meet- 
ing. While  they  were  there,  the  local  band,  a voluntary  organ- 
isation of  musicians,  came  to  the  front  of  the  house  and  played 
there.  Dr.  Reid  handed  $30  to  Burchill,  who  was  at  the  house, 
to  be  given  to  the  band.  Mr.  Burchill  went  out  and  paid  it  to 
the  bandmaster,  Arthur  Rylands,  who  subsequently  distributed 
it  among  the  members  of  the  band — 10  in  all.  No  previous 
arrangement  for  the  visit  of  the  band  to  the  house  is  shewn  to 
have  been  made,  and  no  request  made  on  their  behalf  for  money. 
It  would  seem  that  their  demonstration  must  have  been  intended 
to  honour  their  distinguished  former  townsman,  as  it  does  not 
appear  that  the  presence  of  the  respondent  was  known. 

Dr.  Reid,  in  former  years,  had  taken  part  in  the  formation 
of  the  band  in  the  village,  so  much  so  as  to  have  been  a member, 
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and  had  always  taken  an  active  interest  in  it.  It  was  shewn  that 
it  was  usual,  during  many  years,  for  the  band  to  turn  out  on 
occasions  of  public  interest  or  to  pay  such  compliments  to  indi- 
viduals and  especially  to  Dr.  Reid.  The  respondent  himself  had 
known  many  such.  It  was  also  shewn  that  it  was  usual  to  give 
some  gratuity  to  the  bandsmen,  at  such  time.  In  the  present 
instance  the  respondent  was  not  aware  of  the  payment  at  the 
time.  It  is  not  shewn  to  have  been  in  excess  of  what  was  usual. 
One  cannot  doubt  that,  quite  apart  from  the  fact  of  the  intended 
political  meeting  of  that  evening  and  the  impending  election,  the 
occasion  was  such  as  to  stimulate  a liberal  recognition  by  Dr. 
Reid  of  the  honour  done  him  by  his  local  friends.  It  is  true 
that  he  knew  that  among  the  bandsmen  were  men  who  were  not 
likely  to  vote  for  the  respondent,  but  that  the  election  influenced 
his  action  cannot  fairly  be  inferred.  It  would,  perhaps,  have 
been  better  to  have  shewn  his  appreciation  of  the  compliment  at 
a later  date,  when  his  purpose  could  not  be  misunderstood,  and 
it  may  have  been  indiscreet  to  have  made  the  payment  at  the 
time,  but  we  cannot  say  that  it  is  a fair  deduction  from  the 
evidence  that  it  was  made  with  a view  to  influencing  the  men’s 
votes,  or  of  seeking  favour  for  the  respondent,  or  that  it  was 
really  made  at  all  in  relation  to  the  election,  or  was  other  than 
evidence  of  the  spontaneous  goodwill  of  a prominent  fellow- 
townsman  towards  his  former  organisation  and  his  fellow-towns- 
men doing  him  local  honour. 

Slight  circumstances  might  differentiate  other  cases  from 
this  one,  but  we  have  to  deal  only  with  the  evidence  before  us. 
With  the  question  whether  Dr.  Reid  can  be  said  to  be  an  agent 
of  the  respondent,  at  whose  request  he  made  several  speeches 
in  his  behalf  during  the  election,  it  is  unnecessary  to  deal.  The 
payment  in  question  should  rather  be  attributed  to  Dr.  Reid’s 
sense  of  his  personal  position  in  his  former  village. 

As  to  charge  46,  one  Patrick  O’Brien  says  that  he  spoke  to 
the  respondent  with  a view  to  getting  a position  for  his  daugh- 
ter as  teacher  in  some  city  school,  or  other  position  for  which  she 
was  qualified  by  her  certificate,  as  she  had  only  been  able  to  get 
employment  in  rural  schools.  In  effect,  according  to  Mr. 
O’Brien,  who  had  not  been  of  the  same  shade  of  politics  as  the 
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respondent,  the  respondent  told  him  to  have  his  daughter  make 
application  to  the  Department  of  Education  in  Toronto,  and  he 
would  render  assistance,  and  wound  up  with  the  words,  “You 
do  what  is  right  and  I will  do  what  is  right. ’ ’ After  the  election 
application  was  made  in  Toronto  for  a position,  but,  according 
to  0 ’Brien,  received  little  or  no  attention.  Even  if  Mr.  0 ’Brien ’s 
evidence  alone  were  accepted,  the  words  used,  under  the  circum- 
stances, uncoupled  as  they  are  with  any  consequent  acts,  would 
be  entirely  too  vague  to  draw  from  them  any  reasonable  infer- 
ence of  corrupt  intent,  but  the  respondent  denies  having  used 
the  only  words  to  which  any  sinister  meaning  could  be  given, 
and  in  effect  says  that  he  merely  expressed  his  readiness  and 
desire  to  assist  in  such  circumstances  any  resident  of  his  district 
to  attain  a proper  object.  His  denial  must  be  accepted. 

There  remain  two  other  charges  against  the  respondent  him- 
self. 

As  to  No.  41,  of  furnishng  food  and  refreshment  to  electors, 
the  facts  appear  to  be  these. 

There  is  or  was,  in  the  county,  a Conservative  association, 
which  had  or  was  supposed  to  have  a chairman,  executive  com- 
mittee, and  a secretary,  and  a local  committee  in  each  polling 
subdivision,  each  local  committee  to  have  a chairman  and  sec- 
retary. According  to  the  respondent  and  Dr.  Reid,  practically 
the  only  use  ever  made  of  the  association  was  to  call  conventions 
for  the  selection  of  candidates  for  the  House  of  Commons  or  the 
Legislative  Assembly.  In  1919  it  had  been  inactive  for  several 
years.  On  the  approach  of  the  provincial  election,  the  officials 
and  executive  committee  of  the  county  association  were,  at  the 
respondent’s  instance,  asked  to  meet  at  Speneerville  with  a view 
of  having  a Conservative  candidate  selected.  The  meeting  was 
held,  and  it  was  decided  to  hold  a convention  on  Monday  the 
6th  October,  at  the  same  place,  and  the  notices  were  sent  to  the 
local  chairmen  or  secretaries  to  have  delegates  appointed  to 
attend  it.  It  does  not  appear  that  there  was  ever  any  probability 
of  the  suggestion  of  any  other  name  as  candidate  than  that  of 
the  respondent  himself.  The  convention  was  held  on  Monday, 
delegates  from  almost  all  the  subdivisions  attending,  about  80 
-or  90  persons  in  all.  There  were  some  speeches  by  various  per- 
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sons,  including  the  Hon.  Dr.  Reid  and  the  respondent,  and  the 
latter  was  unanimously  selected  as  candidate,  and  the  meeting 
was  enthusiastic.  It  does  not  appear  that  any  other  name  was 
in  fact  submitted  to  the  meeting,  though  the  respondent  says 
there  may  have  been  some  formal  or  complimentary  nomina- 
tions. After  his  nomination,  he  again  spoke,  thanking  the  meet- 
ing. Others  than  the  delegates  were  present,  as  there  was  no 
exclusion  of  the  public.  After  the  close  of  the  meeting,  which 
took  place  in  the  forenoon,  most  but  not  all  of  those  attending 
the  convention  went  for  dinner  to  the  local  hotel  kept  by  Almon 
Cook.  About  this  time,  the  respondent  told  Cook  or  his  clerk 
that  he  would  pay  for  the  dinners.  No  announcement  of  this 
fact  was  made,  and  no  previous  intimation  given  nor  invitation 
to  go  to  the  hotel  to  any  one,  so  far  as  appears ; but,  when  some 
at  least  of  the  delegates  went  to  pay  the  hotel  clerk,  they  were 
told  that  the  dinner  had  been  paid  for.  It  does  not  appear  that 
any  one  was  told  the  name  of  any  person  as  bearing  the  expense. 
It  is  perhaps  probable  that  it  became  well-known  to  be  the  re- 
spondent. The  amount  paid  by  him  was  about  $70,  in  the  reeol-  • 
lection  of  the  hotel-keeper  and  his  clerk.  The  respondent  did 
not  say  this  was  incorrect,-  but  had  thought  it  was  about  $50  or 
$60.  The  charge  was  75  cents  each,  and  if  about  $70  it  would 
indicate  about  90  persons  paid  for.  Precisely  what  was  the 
arrangement  with  Cook  was  not  disclosed,  but  we  assume  that  it 
was  only  as  to  refreshments  for  those  properly  attending  the 
convention  as  speakers  or  members.  As  the  result  of  the  conven- 
tion was  looked  upon  as  a foregone  conclusion,  we  would  infer 
from  the  fact  that  the  hotel  clerk  had  accepted  payment  from 
some  of  the  delegates  that  the  arrangement  with  Cook  was  made 
after  the  meeting  had  adjourned.  It  seems  not  to  have  been 
made  till  that  day,  but  the  respondent  had  previously  informed 
Cook  that  the  convention  was  to  be  held  in  the  village  and  told 
him  he  should  be  ready  for  the  influx  of  guests,  as  the  pre- 
liminary meeting  of  the  executive  committee  appears  to  have 
strained  the  hotel  ?s  resources  for  the  day.  There  is  no  indica- 
tion of  the  probability  of  any  one  having  been  at  the  convention 
who  was  not  already  a warm  supporter  of  the  respondent. 

Under  these  circumstances,  was  there  an  illegal  act  by  the 
respondent?  The  Ontario  Election  Act,  R.S.O.  1914,  ch.  8, 
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sec.  168,  prohibits  a candidate  or  any  one  else  from  providing 
or  furnishing,  at  his  own  expense,  meat,  drink,  refreshment,  or 
provision  at  a meeting  of  voters  assembled  for  the  purpose  of 
promoting  the  election,  previous  to  or  during  the  election,  or 
from  paying  or  promising  or  engaging  to  pay  therefor — but  this 
is  not  to  extend  to  meat,  drink,  or  refreshment  furnished  to  any 
such  meeting  of  voters  by  or  at  the  expense  of  a person  at  his 
usual  place  of  residence,  where  such  residence  is  a private  house ; 
and  a breach  of  the  enactment  is  made  a corrupt  practice  and 
subject  to  a penalty  of  $100. 

By  sec.  169,  a candidate  who  corruptly  provides  or  is  acces- 
sory to  providing  any  meat,  drink,  refreshment,  or  provision  to 
or  for  any  person,  in  order  to  be  elected  or  for  being  elected,  or 
for  the  purpose,  of  corruptly  influencing  such  person  or  any  other 
person  to  vote  or  refrain  from  voting  at  an  election,  shall  be 
guilty  of  a corrupt  practice  and  incur  a penalty;  and,  by  sub- 
sec. 2,  the  giving  of  meat,  drink,  refreshment,  or  provision  to 
voters  extensively  or  generally,  by  a candidate  or  his  agent,  or 
the  taking  part  therein  or  giving  the  same  wholly  or  partly  at 
the  expense  of  the  candidate  or  agent,  shall  primd  facie  be  a 
corrupt  practice,  within  the  meaning  of  the  section;  and,  by 
sub-sec.  3,  it  is  not  a sufficient  answer  that  the  person  charged 
had  been  in  the  habit  of  treating:  North  Ontario  Case  (1884), 
1 Ont.  Elec.  Cas.  1. 

The  above  section  168  was  originally  sec.  161  of  R.S.O.  1897, 
ch.  9,  as  amended  in  1899  (62  Viet.  (2)  ch.  5,  sec.  6),  by  the 
addition  of  the  words  “where  such  residence  is  a private  house/ 9 
and  consolidated  in  1908  (8  EdwT.  VII.  ch.  3),  when  sec.  161  was 
re-enacted  as  sec.  168,  with  the  words  “at  a meeting”  instead 
of  the  original  words  “to  a meeting.”  Section  169  was  orign- 
ally  sec.  162,  as  amended  in  1908  by  the  addition  of  sub-sec.  2, 
and  the  transfer  to  it  on  consolidation  in  1908  of  sub-sec.  3 
from  sec.  163  of  the  1897  Act,  now  sec.  172  of  R.S.O.  1914,  ch.  8, 
which  relates  to  furnishing  food  or  refreshments  to  a voter  on 
nomination  or  polling  day  on  account  of  his  being  about  to  vote 
or  having  voted. 

It  is  to  be  noted  that  sec.  169  requires  the  furnishing  of  re- 
freshments to  a person  to  be  corruptly  done,  whereas  sec.  168 
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prohibits  furnishing  the  refreshment  at  a meeting,  and  declares 
that  to  do  what  is  prohibited  shall  be  a corrupt  act.  As  said  by 
Patterson,  J.A.,  in  the  Prescott  Case  (1884),  1 Ont.  Elec.  Cas. 
88,  93,  speaking  of  another  provision  of  the  Act:  “The  Legis- 
lature seems  to  have  removed  from  the  Courts  the  duty  of 
inquiring  what  was  the  intention  with  which  the  act  was  done, 
having  attached  to  it  the  character  of  a corrupt  practice.” 

The  circumstances,  so  far  as  brought  out,  seem  to  preclude 
the  idea  that  there  was  a corrupt  intention  so  as  fo  bring  the 
case  under  sec.  169.  The  parties  were,  so  far  as  appears,  all 
the  friends  and  supporters  of  the  respondent,  and  we  would 
attribute  his  act  rather  to  the  desire  to  shew  appreciation  of  the 
continued  confidence  of  his  friends  than  to  any  attempt  to  gain 
strength  in  the  polling. 

As  to  sec.  168,  there  being  no  evidence  that  any  invitation 
had  been  given  at  or  during  the  meeting  or  at  the  place  of  meet- 
ing, and  the  business  having  concluded  and  the  delegates  dis- 
persed, and,  so  far  as  shewn,  the  arrangement  to  pay  having 
been  made  after  they  had  so  dispersed,  the  case  we  think  is  to  be 
distinguished  from  the  Prescott  Case , 1 Ont.  Elec.  Cas.  88,  and 
the  Muskoka  and  Parry  Sound  Case  (1884),  1 Ont.  Elec.  Cas. 
197,  the  latter  of  which  cases  went,  as  said  by  Osier,  J.A.,  in 
the  North  Waterloo  Case  (1899),  2 Ont.  Elec.  Cas.  76,  at  p.  88, 
“to  the  very  verge  of  the  law.”  In  the  East  Middlesex  Case 
(1903),  5 O.L.R.  644,  the  facts  seem  more  nearly  to  resemble 
in  essence  those  of  the  present  case  than  either  of  the  former, 
and  it  was  there  held  that  there  was  not  a breach  of  the  section 
in  question. 

Since  these  cases  the  wording  of  the  Act  has  been  changed 
by  the  substitution  of  the  words  “at  a meeting”  for  “to  a meet- 
ing,” and  it  is  pressed  upon  us  that  this  change  was  intended  to 
require  that  the  refreshments  must  be  furnished  during  and  at 
the  place  of  meeting.  By  the  use  of  the  word  “at,”  it  would 
at  least  seem  that  the  word  “meeting”  cannot  be  construed  as 
meaning  the  persons  constituting  the  meeting,  and  if  any  effect 
is  to  be  given  to  the  change  it  would  seem  to  limit  rather  than 
extend  the  scope  of  the  prohibition.  Considering  that  the  sec- 
tion is  aimed  at  acts  which  are  not  corrupt  in  themselves,  nor 
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done  with  corrupt  intent,  but  which  might  entail  such  serious 
consequences  to  the  candidate,  while  it  should  receive  a reason- 
able construction,  as  was  said  by  Osier,  J.A.,  in  the  North 
Waterloo  Case,  2 Ont.  Elec.  Cas.  at  p.  88,  “We  are  not  to  strain 
the  words  of  the  statute. J * 

In  our  opinion,  this  charge  fails. 

The  only  remaining  charge  is  No.  1 under  para.  9.  The 
work  of  printing  the  proclamations  for  the  nomination  and  polls 
and  those  for  the  voting  on  the  prohibition  referendum,  and 
also  of  the  ballots  for  each  and  cards  for  the  polling  booths, 
was  given  by  Mr.  Johnston,  the  returning  officer  for  the  electoral 
district  of  the  county  of  Grenville,  to  the  Advance  Printing  Com- 
pany Limited,  *of  Kemptville,  in  the  county.  The  company  did 
the  work  and  rendered  to  Mr.  Johnston  an  account  therefor, 
amounting  to  $190.54.  The  charge  for  the  work  was  on  the 
proclamations  $52,  dated  the  30th  September;  that  for  the 
referendum  ballots  $66  on  the  7th  October;  and  that  for  the 
election  ballots  and  cards  $72.54  on  the  14th  October;  the  total 
being  $190.54. 

The  returning  officer,  after  the  election,  included  this  amount 
in  his  statement  to  the  Government  of  his  disbursements,  and 
received  a cheque  covering  his  disbursements  and  fees,  out  of 
which  he  paid  the  company  the  amount. 

The  company  was  incorporated  about  10  years  ago.  There 
had  been  two  newspapers  published  in  Kemptville,  one  owned 
by  the  respondent  and  the  other  a rival  paper.  The  owners  de- 
cided to  unite  them,  and  the  company  was  formed  to  acquire 
them,  shares  being  issued  to  the  owners  in  payment.  Both  con- 
tinued in  the  management  of  the  company  for  about  5 years, 
and  then  the  respondent  bought  the  other  shares  and  has  since 
remained  practically  sole  owner,  all  the  shares  being  held  by 
him,  except,  as  he  says,  a few  qualification  shares  for  directors. 
The  respondent  in  his  examination  says,  “It  is  an  incorporated 
company,”  and  again,  “I  control  it  absolutely,  except  the  nom- 
inal shares.”  He  also  states  that  ordinarily  he  is  not  in  the 
office  more  than  once  a month.  The  business  is  conducted  by  a 
manager,  and  it  was  with  the  manager  that  the  returning  officer 
made  arrangements  for  the  printing,  and  to  him  that  the  money 
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was  paid.  The  respondent  had  no  personal  knowledge  of  the 
transaction.  The  reason  given  by  the  returning  officer  for  getting 
this  work  done  there  was  the  limited  time  and  the  necessity  for 
despatch,  the  company  having  better  facilities  than  other  offices. 

The  Act  respecting  the  Legislative  Assembly,  R.S.O.  1914, 
ch.  11,  by  sec.  11  makes  ineligible  to  the  Assembly  any  one  hold- 
ing or  enjoying,  undertaking  or  executing,  directly  or  indirectly, 
alone  or  with  any  other,  by  himself  or  by  the  interposition  of  a 
trustee  or  third  party,  any  contract  or  agreement  with  His 
Majesty,  or  with  any  public  officer  or  department,  with  respect 
to  the  public  service  of  Ontario,  or  under  which  any  public 
money  of  Ontario  is  to  be  paid  for  any  service,  work,  matter  or 
thing.  It  is  contended  that  under  this  section  the  respondent  is 
rendered  ineligible  by  reason  of  this  printing  transaction.  Sec- 
tion 12,  para,  (h),  declares  that  no  one  is  ineligible  by  reason  of 
being  a shareholder  in  an  incorporated  company  having  any 
such  contract  or  agreement,  unless  the  contract  or  agreement 
is  for  the  building  of  a public  work.  This  section  would 
almost  seem  to  imply  that  in  some  cases  a person  might 
be  ineligible  under  sec.  11  by  merely  being  a shareholder  in  a 
contracting  company. 

The  Advance  Printing  Company  might  at  present  be  termed 
a “one-man  company,”  and  its  contracts  do  in  fact  redound  to 
the  profit  or  loss  of  the  respondent,  in  effect  as  if  they  were 
contracts  by  him  and  in  his  own  name,  but  yet  the  company  is  a 
legal  entity  separate  from  its  shareholders.  It  was  formed  to 
give  effect  to  an  ordinary  business  transaction  and  in  good  faith, 
and  was  not  in  its  inception  open  to  the  objections  sought  to  be 
made  to  the  company,  formed  by  one  man  to  take  over 
his  own  business  and  absolve  him  from  personal  liability, 
which  was  in  question  in  Salomon  v.  Salomon  & Co., 
[1897]  A.C.  22.  The  validity  of  such  a company  was 
there  established,  and  unless  it  could  , be  said  that  the 
Advance  Printing  Company  became  merely  an  alias  for  the 
respondent  or  merely  his  agent,  the  company  alone  and  not  he 
would  be  responsible  on  its  contracts,  and  he  could  neither  sue 
nor  be  sued  thereon.  In  Blair  v.  Haycock  Cadle  Co.  (1917),  34 
Times  L.R.  39,  where  goods  had  been  sold  to  a company  and  a 


XL  VIII.- j 


ONTARIO  LAW  KiTOllTF. 

shareholder  was  sued  for  the  price,  on  the  allegation  that  the 
company  was  only  his  agent,  the  House  of  Lords  decided  that 
questions  as  to  the  number  of  shares  held  by  the  defendant  were 
proper  as  relevant  to  the  issue  and  that  the  Salomon  case  did 
not  decide  such  a question.  But  there  is  here  no  evidence,  beyond 
the  ownership  of  the  shares  and  the  respondent’s  statement  that 
he  controls  the  company,  to  warrant  any  finding  that  it  is  only 
another  name  for  himself,  or  only  his  agent,  and  certainly  not 
to  warrant  a finding  that  he  could  have  sued  for  the  price  of 
the  printing  or  been  sued  for  any  failure  in  performing  the 
contract.  He  is  not  within  the  exception  in  sec.  12  (ft),  and  is 
expressly  relieved  by  that  section,  in  the  absence  of  any  evidence 
of  identity  or  agency. 

The  petition  will  therefore  be  dismissed ; but  we  think,  under 
all  the  circumstances,  that  the  dismissal  should  be  without  costs. 
The  cross-petition  will  also  be  dismissed  without  costs. 


[IN  CHAMBERS.] 

Bex  v.  Langlois. 
Bex  v.  Josephson. 


Ontario  Temperance  Act — Seizure  of  Intoxicating  Liquor — Sec.  70 — For- 
feiture— Evidence — Orders  of  Magistrate — Motions  to  Quash. 

Upon  applications  to  quash  orders  made  by  a magistrate,  under  sec.  70  of 
the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  as  amended  by  7 Geo.  V. 
ch.  50,  sec.  26,  for  the  forfeiture  of  intoxicating  liquor  seized  by  an  inspector:- — 
Held,  that  a magistrate  has  no  power  to  determine  how  much  or  how  little 
intoxicating  liquor  any  one  may  have. 

In  certain  circumstances,  intoxicating  liquor  may  be  seized  by  an  officer, 
if  he  believes  that  it  is  to  be  sold  or  kept  for  sale  in  contravention  of  the 
provisions  of  the  Act;  and,  if  a magistrate  finds,  upon  a proper  investigation, 
that  it  was  intended  that  the  liquor  seized  should  be  so  sold  or  kept  for  sale, 
he  may  order  that  it  be  forfeited  to  His  Majesty. 

The  quantity  of  the  liquor  may  be  circumstantial  evidence  of  the  purpose 
for  which  it  is  obtained. 

If  there  is  evidence  upon  which  reasonable  men  could  find  that  there  is  no 
reasonable  doubt  that  the  liquor  was  to  be  sold  or  kept  for  sale  in  contra- 
vention of  the  Act,  the  order  of  the  magistrate  cannot  be  quashed. 

And,  there  being  such  evidence  in  these  cases,  the  applications  were  refused. 

Motions  by  the  defendants  to  quash  orders  made  by  the 
Police  Magistrate  for  the  City  of  Windsor  for  the  forfeiture  of 
certain  quantities  of  intoxicating  liquors,  contained  in  bottles 
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and  cases,  seized  by  a license  inspector  when  in  possession  of  an 
express  company,  at  an  express  office,  consigned  to  each  of  the 
defendants. 

The  orders  were  made  pursuant  to  sec.  70  of  the  Ontario 
Temperance  Act,  6 Geo.  Y.  ch.  50,  as  amended  by  7 Geo.  Y.  ch. 
50,  sec.  26. 

Section  70,  as  amended,  is  in  part  as  follows: — 

(3)  Where  liquor  has  been  seized  under  sub-section  1 or  sub- 
section 2 the  person  seizing  the  same  shall  give  information  under 
oath  before  a Justice  of  the  Peace,  who  shall  thereupon  issue  his 
summons  directed  to  the  shipper,  consignee  or  owner  of  the  liquor 
if  known,  calling  on  him  to  appear  at  a time  and  place  named 
in  the  summons  and  shew  cause  why  such  liquor  should  not  be 
destroyed  or  otherwise  dealt  with  as  provided  by  this  Act. 

(6)  At  the  time  and  place  named  in  the  summons  any  per- 
son who  claims  that  the  liquor  is  his  property  and  that  the  same 
is  not  intended  to  be  sold  or  kept  for  sale  or  otherwise  in  viola- 
tion of  this  Act  may  appear  and  give  evidence  before  the  Justice, 
and  the  Justice  shall  receive  such  evidence  and  the  evidence  of 
the  person  who  seized  the  liquor  and  such  other  evidence  as  may 
be  adduced  in  the  same  manner  as  upon  a complaint  or  informa- 
tion made  under  this  Act. 

(7)  If  no  person  claims  to  be  the  owner  of  the  liquor,  or  if 
the  Justice  disallows  such  claim,  and  finds  that  it  was  intended 
that  such  liquor  was  to  be  sold  or  kept  for  sale  or  otherwise  in 
contravention  of  this  Act  he  may  order  that  such  liquor  and 
any  vessels  containing  the  same  shall  be  forfeited  to  His  Majesty 
to  be  destroyed  or  otherwise  dealt  with  in  such  manner  as  the 
Minister  may  direct. 

(8)  If  the  Justice  finds  that  the  claim  of  any  person  to  be 
the  owner  of  the  liquor  is  established,  and  that  it  does  not  appear 
that  it  was  intended  to  sell  or  keep  such  liquor  for  sale  or  other- 
wise in  contravention  of  this  Act  he  shall  dismiss  the  complaint 
and  order  that  such  liquor  be  restored  to  the  owner. 

October  1.  The  motions  were  heard  by  Meredith,  C.J.C.P., 
in  Chambers. 

J.  M.  Bullen,  for  the  defendants. 

Edward  Bayly,  K.C.,  for  the  magistrate. 
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At  the  conclusion  of  the  hearing,  the  motions  were  dismissed 
without  costs. 

1.920 

October  21.  Meredith,  C.J.C.P. : — As  there  seems  to  be  a 
somewhat  widespread  mistake  as  to  that  which  was  decided  in  !- 
these  cases,  it  seems  to  be  proper  to  put  in  writing  precisely  what  n EX 

was  decided  in  them. 

JOSKPHSOX. 

A magistrate  has  no  power  to  determine  how  much  or  how 
little  intoxicating  liquor  any  one  may  have.  Every  one  may 
have  as  much  or  as  little  as  he  or  she  sees  fit,  if  it  has  been 
lawfully  obtained  and  is  had  in  a lawful  place  for  a lawful 
purpose. 

Intoxicating  liquor  in  transit,  and  under  some  other  circum- 
stances, may  be  seized  by  an  officer  if  he  believes  that  it  is  to 
be  sold  or  kept  for  sale  in  contravention  of  the  provisions  of 
the  Ontario  Temperance  Act  ; and,  if  a magistrate  finds,  upon 
a proper  investigation,  that  it  was  intended  that  the  liquor  seized 
should  be  so  sold  or  kept  for  sale,  he  may  order  that  it  be 
forfeited  to  His  Majesty. 

The  quantity  of  the  liquor  may  be  circumstantial  evidence 
of  the  purpose  for  which  it  is  obtained ; evidence  of  more  or  less 
weight  according  to  all  the  other  circumstances  and  evidence  of 
the  case. 

If  there  is  evidence,  circumstantial,  or  direct,  or  both,  upon- 
which  reasonable  men  could  find  that  there  is  no  reasonable  ; 
dolibt  that  the  liquor  was  to  be  sold  or  kept  for  sale  in  contra- 
vention of  the  provisions  of  the  Act,  the  order  of  the  magistrate 
cannot  be  quashed  in  this  Court. 

In  these  cases  there  was  such  evidence,  and  therefore  the 
applications  to  quash  the  forfeiture  orders  were  refused. 
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[APPELLATE  DIVISION.] 
Tourangeau  v.  Township  op  Sandwich  West. 


Arbitration  and  Award — Liability  of  Township  Corporation  for  Injury  to 
Sheep  by  Dogs — Action  upon  Award — Dog  Tax  and  Sheep  Protection  Act, 
1918,  secs.  13,  14  ( 1 ),  (#) — Investigation  by  Sheep-valuers — Finding  as  to 
Amount  of  Damages — Appeal  by  Owner  to  Minister  of  Agriculture — 
Appointment  of  11  Competent  Arbitrator ” — Misconduct — Hearing  one  Side 
only — u Award”  Increasing  Amount  of  Damages — Invalidity  of  Award 
Set  up  in  Answer  to  Action — Finality  of  Award — Time  for  Moving  to 
Set  aside — Extension  of — Arbitration  Act,  sec.  33  ( 1 ),  (2),  (3). 

The  plaintiff  applied  to  the  defendants,  a township  corporation,  under  sec. 
13  of  the  Dog  tax  and  Sheep  Protection  Act,  1918,  8 Geo.  V.  ch.  46,  for 
compensation  for  the  killing  and  injuring  of  his  sheep  by  dogs,  the  owner- 
ship of  which  was  unknown.  Sheep-valuers  appointed  by  the  township 
council,  under  sec.  14,  sub-sec.  1,  made  an  investigation  and  found  damages 
amounting  to  $225.  The  plaintiff  appealed  from  the  finding  to  the  Minister 
of  Agriculture,  under  sub-sec.  2,  and  the  Minister  appointed  B.  as  “a 
competent  arbitrator”  to  make  a further  investigation.  B.,  in  the  absence  of 
and  without  notice  to  the  defendants,  made  an  investigation,  in  the  course  of 
which  he  examined  the  plaintiff  as  to  the  value  of  the  sheep,  and  fixed  the 
plaintiff’s  damages  at  $331.  The  defendants  not  having  paid  this  amount, 
the  plaintiff  sued  for  it;  the  defendants  admitted  liability  for  $225  and 
paid  that  sum  into  Court,  pleading  that  B.’s  finding  or  award  was 
of  no  effect: — 

Held,  that  the  plaintiff  had  a right  to  bring  an  action  upon  the  award;  and, 
although  the  award  might  have  been  set  aside  for  misconduct  of  the 
arbitrator  (B.),  if  moved  against  in  time,  yet,  the  award  being  final  by  sec. 
14,  sub-sec.  2,  the  misconduct  could  not  be  set  up  as  an  answer  to  an 
action  upon  the  award. 

Review  of  the  authorities. 

Thorburn  v.  Barnes  (1867),  L.R.  2 C.P.  384,  and  Peuchen  v.  Lamb  (1876),  25 
U.C.C.P.  588,  specially  referred  to. 

Cooper  v.  Wandsworth  Board  of  Works  (1863),  14  C.B.N.S.  180,  and  Smith  v. 

The  Queen  (1878),  3 App.  Cas.  614,  distinguished. 

Held,  also,  that  B.  was  an  “arbitrator”  and  his  finding  an*  “award”  (Riddell, 
J.,  dissenting). 

Per  Riddell  and  Masten,  JJ. : — The  time  allowed  by  sec.  33  (1),  (3),  of 
the  Arbitration  Act,  R.S.O.  1914,  ch.  65,  sec.  33,  for  moving  to  set  aside  the 
“award”  had  expired;  and,  although  the  Court  could  extend  the  time 
under  sec.  33  (2),  if  a motion  were  made  for  that  purpose,  such  a motion 
would  ( semble ) not  in  this  case  succeed. 

Judgment  of  the  County  Court  of  the  County  of  Essex  reversed. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Mulock,  C. J.  Ex.  : — 

This  is  an  action  on  an  award,  to  recover  the  amount  thereby 
found  due  to  the  plaintiff.  The  action  was  dismissed  by  the 
judgment  of  His  Honour  the  Judge  of  the  County  Court  of 
the  County  of  Essex,  and  the  appeal  is  by  the  plaintiff  from 
that  judgment.  The  facts  are  as  follows: — 

The  plaintiff  claimed  damages  from  the  defendant  corpora- 
tion because  of  the  killing  and  injuring  of  certain  of  his  sheep 
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by  dogs,  the  ownership)  of  which  was  unknown.  The  council  of 
the  municipality,  as  required  by  sec.  14,  sub-sec.  1,  of  the  Dog 
Tax  and  Sheep  Protection  Act,  1918,*  appointed  sheep-valuers, 
who  made  the  investigation  called  for  by  this  sub-section,  and 
found  damages  amounting  to  $225 ; but  the  plaintiff,  considering 
that  sum  inadequate,  appealed  from  such  finding  to  the  Minister 
of  Agriculture,  who,  under  the  authority  of  sub-sec.  2 of  sec.  14, 
appointed  Mr.  Brien  arbitrator  to  make  a further  investigation. 
Mr.  Brien,  in  the  absence  of  and  without  notice  to  the  defendant 
corporation,  made  an  investigation,  in  the  course  of  which  he 
examined  the  plaintiff  as  to  the  value  of  the  sheep  in  question, 
and  fixed  the  plaintiff’s  damages  at  $331.  The  municipal  council 
not  having  paid  the  amount  awarded  by  Mr.  Brien,  the  plaintiff 
brought  this  action  to  recover  the  same. 

The  defendant  corporation  admitted  liability  to  the  extent 
of  $225,  and  paid  that  amount  into  Court.  The  learned  trial 


*The  Act  is  8 Geo.  Y.  ch.  46,  and  secs.  13  and  14  are  as  follows: — 

13.  Where  the  owner  of  any  dog  killing,  injuring,  terrifying  or  worrying 
sheep  is  not  known,  the  municipality  in  which  such  sheep  were  so  killed, 
injured,  terrified  or  worried  shall  be  liable  for  compensation  to  the  full  amount 
of  the  damage  sustained,  but  no  municipality  shall  be  so  liable  unless  appli- 
cation has  been  made  for  damages  as  herein  provided  within  three  months 
after  such  sheep  have  been  so  killed,  injured,  terrified  or  worried. 

14.  The  amount  of  damage  sustained  as  aforesaid  shall  be  determined  in 
the  following  manner: 

(1)  The  council  of  every  local  municipality  shall  appoint  one  or  more 
competent  persons  to  be  known  as  sheep-valuers.  Within  forty-eight  hours 
after  the  discovery  of  any  damage  as  mentioned  in  the  preceding  section,  the 
owner  of  the  sheep  or  the  clerk  of  the  municipality  shall  notify  a sheep-valuer, 
who  shall  immediately  make  full  investigation  and  determine  the  extent  of  the 
damage.  The  sheep-valuer  shall  make  his  report  in  writing,  giving  in  detail 
the  extent  of  the  injury  and  the  amount  of  damage  done,  to  the  clerk  of  the 
municipality,  and  shall  at  the  same  time  forward  a copy  of  such  report  to  the 
owner  of  the  sheep  damaged. 

(2)  Where  the  owner  of  such  sheep  considers  the  award  inadequate  to 
cover  the  loss  sustained,  he  may  appeal  to  the  Minister  of  Agriculture,  who 
may  name  a competent  arbitrator  to  make  a further  investigation,  and  the 
award  of  the  arbitrator  so  named  shall  be  final;  provided  the  appeal  to  the 
Minister  shall  be  made  within  one  week  after  the  award  of  the  local  valuer 
has  been  received  and  shall  be  accompanied  by  a deposit  of  twenty-five  dollars 
($25)  which  shall  be  fprfeited  if  the  award  of  the  local  valuer  is  sustained. 

(3)  When  the  amount  of  damage  has  been  finally  determined  as  aforesaid, 
the  treasurer  of  the  municipality  shall  forthwith  pay  over  to  the  owner  of  the 
sheep  the  amount  so  awarded. 

(4)  If  no  sheep-valuators  are  appointed  by  the  municipal  council,  or 
t he  clerk  or  the  sheep-valuers  do  not  perform  the  duties  provided  for  by  this 
section  or  any  of  them  within  the  times  specified,  where  the  time  is  specified 
for  the  doing  thereof,  or  where  no  such  time  is  specified,  within  a reasonable 
time,  the  person  who  has  sustained  the  damage  shall  have  a right  of  action 
against  the  municipal  corporation  for  the  amount  of  the  damage,  recoverable 
in  any  court  of  competent  jurisdiction. 
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Judge  was  of  opinion  that,  the  arbitrator  having  conducted  the 
investigation  and  examined  the  plaintiff  in  the  absence  of  and 
without  notice  to  the  defendant  corporation,  his  award  was  bad, 
and  that  the  plaintiff  was  entitled  to  recover  only  the  $225,  and 
he  gave  him  two  weeks  within  which  to  elect  whether  he  would 
accept  judgment  for  that1  sum  without  costs,  and  failing  his  so 
electing  ordered  that  the  action  be  dismissed  with  costs.  The 
plaintiff  did  not  so  elect,  and  formal  judgment  was  entered, 
wherein,  after  a statement  that  the  plaintiff  had  not  so  elected, 
it  was  ordered  that  the  action  be  dismissed  with  costs,  “ without 
prejudice  to  the  right  of  the  plaintiff  to  have  a new  investiga- 
tion in  respect  of  damages.”  From  this  judgment  the  plaintiff 
appeals. 

September  23  and  24.  The  appeal  was  heard  by  Mulock, 
G.J.  Ex,  Riddell,  Sutherland,  and  Masten,  JJ. 

F.  D.  Davis,  for  the  appellant,  argued  that  the  award  of  the 
“ arbitrator”  Brien  was  final  and  was  binding  on  the  Court, 
even  though  the  defendants  had  not  received  notice  of  the  investi- 
gation which  Brien  had  made.  No  motion  had  been  made  to  set 
aside  Brien ’s  award;  it  was  now  too  late  to  move;  and  so,  under 
sec.  14  (2)  of  the  Dog  Tax  and  Sheep  Protection  Act,  1918,  8 
Geo.  V.  ch.  46,  his  award  was  final.  There  was  ample  evidence 
to  support  the  arbitrator’s  finding  that  the  damages  were  $331, 
and  this  finding  should  not  be  disturbed.  It  was  not  the  inten- 
tion of  the  Act  that  the  provincial  arbitrator  (Brien)  should 
hear  evidence  and  determine  on  that  evidence ; the  intention  was 
that  he  should  rely  upon  his  personal  opinion  and  expert  knowl- 
edge for  his  decision. 

J.  H.  Rodd , for  the  defendants,  respondents,  contended  that 
the  award  was  bad  because  the  arbitrator  had  heard  only  the 
plaintiff.  When  the  statute  directed  an  investigation,  it  meant 
a real  investigation,  where  evidence  on  both  sides  would  be 
heard.  He  contended  that  there  could  be  no  award  without  an 
investigation,  and  that  an  investigation  meant  a judicial  inquiry. 
The  whole  proceeding,  he  contended,  was  a nullity.  He  relied 
upon  Cooper  v.  Wandsworth  Board  of  Works  (1863),  14  C.B. 
N.S.  180;  Smith  v.  The  Queen  (1878),  3 App.  Cas.  614. 
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October  22.  Mulock,  C.J.  Ex.  (after  setting  out  the  facts 
as  above)  : — In  my  opinion  the  learned  Judge  was  right  in  his 
view  that  Mr.  Brien,  the  arbitrator,  having  conducted  his  investi- 
gation without  notice  to  and  in  the  absence  of  the  defendant 
corporation,  his  award  was  bad.  Sub-section  2 of  sec.  14  of  the 
Act  requires  the  arbitrator  to  conduct  an  investigation.  It  is  a 
principle  of  general  application  in  the  administration  of  justice 
that  both  parties  to  a judicial  inquiry  shall  have  the  opportunity 
of  being  heard ; and,  though  the  language  of  the  sub-section  does 
not  so  provide,  it  must  be  assumed  that  the  Legislature  intended 
that  that  principle  should  apply  to  the  conduct  of  the  investiga- 
tion in  question. 

Brien  was  not  acting  as  an  expert  to  determine  the  matters 
in  difference  according  to  his  own  judgment,  unaided  by  evi- 
dence, but  was  to  investigate,  namely,  ascertain  the  extent  of  the 
damage  sustained  by  the  plaintiff.  This  involved  his  ascertain- 
ing the  facts — not  from  one  of  the  parties  to  the  difference  only, 
but  from  both  parties — and  then  determining  the  extent  of  the 
damage  in  accordance  with  the  facts  thus  learned.  This  duty 
constituted  him  an  arbitrator. 

When  not  expressly  absolved  from  so  doing,  an  arbitrator  is 
bound  to  observe  in  his  proceedings  the  ordinary  rules  which 
are  laid  down  for  the  administration  of  justice.  No  opportunity 
having  been  afforded  to  one  of  the  parties  to  be  heard,  the  investi- 
gation was  not  conducted  in  harmony  with  the  general  principle 
that  both  sides  should  be  heard,  and  the  award  is  therefore  bad, 
and  on  a proper  application  might  be  set  aside:  Cooper  v. 

Wandsworth  Board  of  Works , 14  C.B.N.S.  180;  In  re  Carus- 
Wilson  and  Greene  (1886),  18  Q.B.D.  7;  Harvey  v.  Shelton 
(1844),  7 Beav.  455  ; Haigh  v.  Ilaigh  (1861),  3 DeG.  F.  & J.  157 ; 
Re  Gregson  and  Armstrong  Arbitration  (1894),  70  L.T.R.  106; 
Oswald  v.  Earl  Grey  (1855),  24  L.J.Q.B.  69. 

But,  although  the  arbitrator  thus  erred  in  the  conduct  of 
the  investigation,  such  misconduct  cannot  be  pleaded  in  bar  to 
the  plaintiff’s  action  on  the  award:  Braddick  v.  Thompson 
(1807),  8 East  344;  Grazebrook  v.  Davis  (1826),  5 B.  & C.  534; 
Tliorburn  v.  Barnes  (1867),  L.R.  2 C.P.  384;  Bache  v.  Billing- 
ham , [1894]  1 Q.B.  107,  112. 
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Though  liable  to  be  set  aside,  the  award  is  not  void,  but,  on 
the  contrary,  on  its  face  is  good. 

I,  therefore,  with  respect,  think  the  learned  Judge  should 
not  have  treated  such  misconduct  as  a bar  to  the  plaintiff’s 
claim,  and  that  the  judgment  appealed  from  should  be  set  aside 
and  judgment  entered  for  the  plaintiff  for  $331  with  costs  of 
action  and  of  this  appeal. 

Sutherland,  J.,  agreed  with  Mulock,  C.J.  Ex. 

Riddell,  J. : — In  June,  1919,  the  plaintiff,  who  is  a farmer 
in  the  township  of  Sandwich  West,  had  17  sheep  killed  by  dogs, 
12  ewes  and  5 lambs;  and  5 injured,  2 sheep  and  3 lambs.  He 
notified  the  clerk  of  the  township  and  the  sheep-valuers  of  the 
township,  under  sec.  14  (1)  of  the  Dog  Tax  and  Sheep  Protec- 
tion Act,  1918,  8 Geo.  V.  ch.  46.  The  sheep-valuers  and  one  of 
the  councillors  came  to  the  plaintiff’s  farm  and  all  went  to  the 
sheep-field  together.  The  valuers  determined  the  damage  to  be 
$225.  The  plaintiff,  not  being  satisfied  with  the  award,  appealed 
to  the  Minister  of  Agriculture,  under  sec.  14  (2)  of  the  Act;  the 
Minister  named  J.  B.  Brien,  who  raises  cattle  and  sheep,  and  who 
had  been  president  of  the  Sheep  Breeders’  Association,  as  “a 
competent  arbitrator  to  make  a further  investigation;”  Brien 
went  to  the  plaintiff’s  farm,  on  the  26th  June,  remained  there 
2 or  3 hours  making  an  investigation,  but  confining  his  questions 
to  the  plaintiff  himself — as  he  says,  following  the  instructions 
of  the  Department  in  that  behalf.  The  sheep- valuers  and  town- 
ship had  no  notice  or  knowledge  of  this  investigation ; the  sheep 
had  been  buried,  and  Brien ’s  information  concerning  them 
came  wholly  from  the  plaintiff  himself.  Brien  reported  to  the 
Minister  that  the  damage  was  $331. 

The  plaintiff  demanded  the  sum  of  $331  from  the  township, 
and  upon  refusal  be  brought  this  action. 

The  Judge  of  the  County  Court  of  the  County  of  Essex, 
before  whom,  without  a jury,  the  action  was  tried,  held  that  he 
was  not  bound  by  Brien ’s  award,  and  that  the  damage  was  only 
$225 ; and  he  gave  judgment  accordingly. 

The  plaintiff  now  appeals. 
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While  it  may  be  that  the  better  course  for  the  plaintiff  to 
pursue  was  to  apply  for  a mandamus  to  the  treasurer  of  the 
township  under  sec.  14  (3),  sec.  13  makes  the  municipality 
liable  for  the  damages,  and  consequently  this  action  lies. 

The  sole  question  for  us  to  determine  is,  whether  the  4 ‘ award  ’ 5 
of  Brien  qs  final  and  binding  upon  the  trial  Court.  There  is 
ample  evidence  to  support  a finding  that  the  damages  were  only 
$225,  and  ample  to  support  a verdict  for  $331,  and  we  could  not 
on  the  conflicting  evidence  hold  that  the  former  estimate  is 
wrong. 

I am  clearly  of  the  opinion  that  the  judgment  is  wrong. 

The  statute,  sec.  14  (2),  says,  in  so  many  words,  that  “the 
award  of  the  arbitrator  so  named  shall  be  final ;”  and,  even 
supposing  the  proceeding  was  an  arbitration  properly  so-called 
and  the  award  was  an  award  properly  so-called,  the  “award” 
is  final  and  binding  on  everybody. 

It  is  argued,  however,  that  the  award  is  bad  because  the 
“arbitrator”  heard  only  one  side. 

The  answer  to  that  contention  is  plain.  ‘ ‘ The  defendant  can- 
not in  an  action  on  an  award  plead  collusion  with  a party  or 
other  misconduct  of  the  arbitrator  in  avoidance  of  the  award:” 
Russell  on  Arbitration  and  Award,  9th  ed.,  p.  326,  citing 
Whitmore  v.  Smith  (1861),  7 H.  & N.  509,  and  many  other  cases. 

It  is  necessary  to  quote  from  only  one  case,  not  unlike  the 
present  case,  Thorburn  v.  Barnes , L.R.  2 C.P.  384.  There  the 
arbitrators  had  refused  to  give  one  party  an  opportunity  to  be 
heard  before  them,  and  the  Court,  while  holding  that  this  was 
good  ground  for  moving  against  the  award,  further  held  that  it 
was  no  defence  to  an  action  on  the  award.  Willes,  J.,  at  pp.  401 
and  402,  says:  “I  now  come  to  the  dry  question  of  law,  viz., 
whether  the  form  in  which  the  objection  is  made  here  is  the 
form  in  which  i.t  is  competent  to  the  plaintiff  to  make  it, — whether 
the  not  having  given  the  party  an  opportunity  of  being  heard  is 
an  objection  that  can  be  raised  by  plea,  or  only  a sort  of  mis- 
conduct of  the  arbitrators  to  be  taken  advantage  of  by  a motion 
to  set  aside  the  award.  . . I have  come  to  the  conclusion  that 
the  latter  is  the  only  mode  in  which  such  an  objection  can  be 
urged.  . . It  has  been  very  forcibly  urged  that  the  whole  pro- 
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ceeding  in  this  case  is  void.  . .”  But  the  Court  did  not  accede 
to  the  argument.  Keating,  J.  (p.  403),  considered  “it  . . . 
repugnant  to  one’s  ideas  of  justice  that  a man  should  be  bound 
by  the  decision  of  a tribunal  before  which  he  has  not  been  heard 
or  even  allowed  an  opportunity  of  being  heard;”  but  agreed 
with  Braddick  v.  Thompson,  8 East  344,  “that  advantage  could 
only  be  taken  of  the  misconduct  of  an  arbitrator  ...  by  an  appeal 
to  the  equitable  discretion  of  the  Court.”  Montague  Smith,  J., 
says  (p.  405)  : “I  should  be  . . . strenuous  in  sustaining  an 

award  where  the  party  who  complains  has  allowed  the  proper 
time  for  urging  such  an  objection  to  go  by,  and  has  reserved 
it  for  a defence  to  an  action  upon  the  award.  . . Not  having 
adopted  the  course  which  was  open  to  him,  the  plaintiff  must 
be  taken  to  have  acquiesced  in  the  decision  of  the  arbitrators.” 

Neither  of  the  cases  cited  by  Mr.  Rodd,  Cooper  v.  Wandsworth 
Board  of  Works,  14  C.B.N.S.  180,  and  Smith  v.  The  Queen 
(1878),  3 App.  Cas.  614,  is  the  case  of  a statute.  The  law  laid 
down  by  Russell  and  the  cases  I quote  has  never  been  ques- 
tioned, and  should  not  now  be  disturbed.  As  the  case  stands, 
the  award  is  binding  on  the  Court,  and  the  plaintiff  should  have 
his  judgment  for  $331,  with  costs  of  action  and  appeal.  The 
most  we  could  do  would  be  to  stay  the  judgment  until  the  defend- 
ants had  an  opportunity  to  move  to  set  aside  the  award ; that  is 
not  asked  for,  and,  if  it  were,  it  should  not  now  be  granted. 

The  defendants  have  allowed  the  time  to  go  by  to  question 
the  “award”  in  the  technical  sense,  under  the  Arbitration  Act, 
R.S.O.  1914,  ch.  65,  sec.  33  (1),  (3),  but  the  Court  could  extend 
the  time  under  sec.  33  (2). 

In  my  view,  it  would  be  a cruel  kindness  to  allow  such  a 
motion  to  be  made:  the  difference  in  the  awards  is  only  $106, 
and  the  plaintiff  is  undoubtedly  entitled  to  his  costs  of  the 
action  and  appeal  because  he  has  been  right  throughout,  and 
it  would  be  by  matter  subsequent  if  at  all  that  he  could  fail. 

“I  am  strenuous  in  sustaining  the  award”  under  the  circum- 
stances. 

But,  in  my  view,  the  so-called  ‘ ‘ award  ’ ’ is  not  an  ‘ ‘ award,  ’ ’ 
technically  speaking;  nor  is  the  “competent  arbitrator”  really 
an  arbitrator. 
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The  very  fact  that  the  person  to  be  appointed  by  the  Minister 
to  pass  finally  npon  the  damages  is  to  be  “competent”  indicates 
that  he  is  to  “ determine  the  matter  by  using  his  own  knowledge 
and  skill;”  he  is  to  “use  the  skill  of  a valuer,  not  of  a judge:” 
In  re  Bawdy  (1885),  15  Q.B.D.  426,  at  p.  430. 

The  whole  purview  of  the  Act  seems  to  me  to  require  the 
valuers  and  the  “arbitrator”  to  use  their  own  knowledge  and 
skill.  It  is  unnecessary  to  go  through  the  cases  which  are  cited 
by  Russell  on  the  difference  between  valuers  and  arbitrators. 
The  law  is  clear  that  a valuation  is  not  an  award. 
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I am  not  saying  that  if  fraud  were  suggested  or  proved  an 
action  would  not  lie  to  declare  the  award  void.  No  fraud  is 
even  hinted  at ; and,  in  the  absence  of  such  an  action,  the  award 
is  final. 


On  all  grounds  I think  the  appeal  should  be  allowed  with 
costs  and  judgment  directed  to  be  entered  for  the  plaintiff  for 
$331,  interest  from  the  date  of  Brien’s  “award”  ((1918)  8 
Geo.  Y.  ch.  46,  sec.  14  (3) ),  and  costs  of  suit. 


Masten,  J. : — Appeal  from  the  judgment  of  His  Honour  J.J. 
Coughlin,  Judge  of  the  County  Court  of  the  County  of  Essex, 
dated  the  20th  January,  1920. 

The  leading  facts  are  adequately  detailed  in  the  judgment 
of  my  Lord  the  Chief  Justice  and  in  that  of  my  brother  Riddell, 
and  need  not  be  repeated  by  me. 

The  statement  of  defence,  after  detailing  the  award  of  the 
local  valuators,  proceeds  as  follows: — 

“ (4)  After  the  time  for  an  appeal  had  expired,  the  plaintiff 
took  an  appeal  in  respect  of  such  valuation  and  award,  and 
procured  in  some  way  an  award  for  the  sum  of  $331,  the  prin- 
cipal claimed  in  the  statement  of  claim. 

“ (5)  The  defendants  allege  that  there  was  no  jurisdiction 
in  the  provincial  valuator  to  make  such  an  award,  but  in  any 
event  say  that  no  inspection  was  made  under  the  Act,  nor  could 
any  proper  inspection  be  made  of  the  injury  at  that  date,  and 
the  so-called  award  therefore  is  not  one  in  conformity  with  the 
statute  and  is  not  enforceable  against  the  defendants. 
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“(6)  The  defendants  admit  owing  to  the  plaintiff  the  sum 
of  $225,  which  was  tendered  as  aforesaid,  and  now  bring  the 
same  into  Court  in  this  action. 7 7 

On  the  argument  of  the  appeal  in  this  Court  the  only  ground 
urged  by  the  respondents  was  that  they  received  no  notice  of 
the  investigation  or  arbitration  conducted  by  the  provincial 
arbitrator,  and  were  wholly  unaware  of  the  same  until  after  the 
award  had  been  made.  The  other  grounds  set  up  by  the  defence 
appear  to  have  been  dropped. 

No  motion  to  set  aside  the  award  or  to  refer  it  back  to  the 
arbitrator  has  ever  been  made  by  either  party.  The  award 
appears  to  have  been  published  by  notification  to  the  township 
council  in  a letter  of  the  Minister  of  Agriculture,  dated  the  7th 

July,  1919. 

The  claim  asserted  by  the  plaintiff  arises  under  the  Dog 
Tax  and  Sheep  Protection  Act,  8 Geo.  V.  ch.  46,  which,  under 
certain  circumstances,  gives  a right  of  action  against  a municipal 
corporation  to  an  owner  whose  sheep  are  killed  by  dogs,  and 
establishes  a method  of  assessing  the  damages  recoverable.  The 
question  in  dispute  depends  on  the  construction  of  secs.  13  and 
14,  sub-secs.  1 and  2,  of  that  statute. 

The  first  question  is : Is  the  person  appointed  by  the  Minister 
of  Agriculture  a valuer  or  is  he  an  arbitrator?  The  answer 
depends  on  the  interpretation  of  the  statute.  The  first  and 
most  outstanding  consideration  is  that,  by  sub-sec.  2 of  sec.  14, 
the  appointee  of  the  Minister  of  Agriculture  is  called  an 
“arbitrator”  and  his  decision  is  termed  an  “award.”  A second 
consideration  of  importance  is  that  in  sub-sec.  1 the  person  who 
ascertains  the  damage  is  termed  “a  valuer,77  not  an  arbitrator, 
and  the  result  of  his  investigation  is  termed  not  an  award  but 
* ‘ a report, 77  thus  indicating  that  the  distinction  was  present  in  the 
mind  of  the  Legislature  when  enacting  the  statute.  And,  lastly, 
it  is  to  be  observed  that  the  sheep-valuers  mentioned  in  sub-sec. 
1,  being  local  men,  “ shall  immediately  make  full  investigation. 7 7 
Presumably  they  would  inspect  the  sheep,  whether  dead  or 
injured,  and  make ( a full  report  of  their  observations,  while  the 
representative  of  the  Minister  of  Agriculture  could  appear  on 
the  scene  only  after  a considerable  lapse  of  time,  and  would  be 
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obliged  to  inform  himself  by  means  of  statements  from  witnesses. 

For  these  reasons,  I am  of  opinion  that  the  person  appointed 
by  the  Minister  of  Agriculture  under  sub-sec.  2 is  an  arbitrator, 
and  not  a valuer. 

The  sole  remaining  question  is,  whether  the  finding  of  the 
provincial  arbitrator  is  a final  and  binding  award,  having  regard 
to  the  fact  that  his  investigation  and  award  were  both  made 
without  notice  to  the  municipality  who  are  liable  to  pay. 

Exhibit  1 purports  to  be  an  award  made  by  the  representa- 
tive of  the  Minister  of  Agriculture,  acting  as  an  arbitrator, 
pursuant  to  the  statute. 

The  respondent  claims  that  the  award  is  a nullity,  basing  his 
contention  on  the  broad  principle  that  no  man  can  be  condemned 
in  damages  without  being  heard. 

In  the  State  of  New  York  it  has  been  held  that  an  award 
made  without  notice  of  hearing  to  the  losing  party  is  void,  and 
that  such  a defence  may  be  set  up  in  an  .action  at  law  upon 
the  award:  Elmendorf  v.  Harris  (1840),  23  Wend.  (N.Y.)  628. 

There  is  much  to  be  said  for  the  view  that  in  any  proceeding 
of  a judicial  character  which  may  result  in  a personal  judgment 
against  the  defendant  no  cause  exists  and  no  judgment  can  be 
rendered  unless  there  co-exist  a judge  properly  seised  of  the 
case,  a subject-matter,  and  a defendant  as  well  as  a plaintiff. 
It  is  contrary  to  natural  justice  that  an  award  made  without 
notice  behind  the  back  of  the  respondent  should  bind  it.  The 
principle  has  been  stated  and  applied  from  the  earliest  times 
and  in  innumerable  instances.  I refer  to  one  case  only : 

In  Oswald  v.  Earl  Grey,  24  L.J.Q.B.  at  p.  72,  Erie,  J.,  in 
setting  aside  the  award,  said : “I  am  of  opinion  that  the  award 
must  be  set  aside,  as  the  arbitrators  have  violated  one  of  the 
most  important  principles  of  justice.  They  have  held  a meeting 
without  notice,  and  have  heard  a witness  on  behalf  of  one  party 
and  have  refused  to  hear  the  other  side.  A more  glaring  de- 
parture from  the  rules  that  ought  to  regulate  the  proceedings 
of  persons  sitting  in  the  character  of  judges  it  is  impossible  to 
conceive.  ’ ’ 

In  support  of  his  contention  that  this  principle  governs  in  the 
present  case,  Mr.  Rodd  refers  us  to  the  case  of  Cooper  v. 
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Wandsworth  Board  of  Works , 14  C.B.N.S.  180.  That  was  an 
action  of  trespass  for  pulling  down  a house  of  the  plaintiff 
which  was  in  course  of  erection.  The  76th  section  of  the  Metro- 
polis Local  Managament  Act,  18  & 19  Viet.  ch.  120,  empowered 
the  district  board  to  alter  or  demolish  a house,  where  the  builder 
had  neglected  to  give  notice  of  his  intention  to  build  seven  days 
before  proceeding  to  lay  or  dig  the  foundation.  The  Court 
held  that  the  statute  did  not  empower  the  district  board  to 
demolish  the  building,  without  first  giving  the  party  guilty  of 
the  omission  an  opportunity  of  being  heard.  The  case  is  un- 
doubted authority  for  the  proposition  that  statutes  which  limit 
or  extend  common  law  rights  must  be  expressed  in  clear  and 
unambiguous  language,  where  the  effect  is  to  prejudice  a man 
who  has  had  no  opportunity  of  being  heard.  If  the  defendant 
had,  within  the  time  prescribed  by  the  Arbitration  Act,  moved 
to  set  aside  the  award,  that  case,  and  the  cases  following  it,  would 
be  strong  authority  in  support  of  his  right  to  set  aside  the  award, 
notwithstanding  the  words  of  the  Dog  Tax  and  Sheep  Protec- 
tion Act  declaring  the  award  final  (as  to  which  see  Kennedy  v. 
Burness  (1858),  15  U.C.R.  473,  at  p.  486). 

The  present  action,  however,  falls  to  be  determined  not  on 
the  broad  general  principle  discussed  above,  but  on  a narrower 
and  more  technical  rule  of  the  law  relating  to  arbitrations,  viz., 
that  if  there  is  in  truth  an  award  its  validity  cannot  be  ques- 
tioned by  the  defence  in  an  action  brought  to  enforce  it : 
Whitmore  v.  Smith , 7 H.  &.  N.  509;  Thorhurn  v.  Barnes,  L.R. 
2 C.P.  384. 

I think  that  exhibit  1 is  an  award.  Mr.  Brien,  the  arbitrator, 
was  duly  appointed,  he  acted,  and  lie  determined  the  question 
submitted  to  him  as  set  forth  in  exhibit  1. 

In  the  case  of  Peuclien  v.  Lamb  (1876),  25  U.C.C.P.  588, 
the  English  rule  as  laid  down  in  Whitmore  v.  Smith,  7 Ii.  & N. 
509,  and  Thorhurn  v.  Barnes,  L.R.  2 C.P.  384,  was  adopted  and 
applied  in  our  own  Courts.  That  was  an  action  on  an  award. 
The  defendant  pleaded  on  equitable  grounds  that  the  arbitrator 
proceeded  ex  ; parte  and  without  notice  to  the  defendant  and 
refused  to  hear  the  defendant  and  his  witnesses  or  allow  him  a 
reasonable  opportunity  of  proving  his  case.  The  plaintiff  demur- 
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red  to  the  plea.  Wilson,  J.,  in  delivering  judgment  allowing  the  App.  Biv. 
demurrer,  referred  to  and  followed  the  two  cases  above  men- 
tioned,  and  said  (pp.  591,  592)  : — Tour- 
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“The  reason  why  an  award  cannot  have  such  matters  as  v, 
are  contained  in  the  plea  pleaded  to  it,  is  that  the  award  is  final,  1 
so  long  as  it  stands  between  the  parties:  Tittenson  v.  Peat  Sandwich 
(1747),  3 Atk.  529;  Wills  v.  Maecarmick  (1762),  2 Wils.  148; 

Whitehead  v.  Tattersall  (1834),  1 A.  & B.  491;  Dick  v.  Milligan 
(1792),  2 Yes.  Jr.  23. 

“If  the  award  be  impeached  for  such  cause,  it  must  be  by 
motion  to  avoid  it. 

“There  is  no  instance  of  a plea  setting  up  such  a defence, 
which  has  been  allowed  by  the  Courts  before  or  since  the  statute. 

* ‘ If  the  submission  be  in  writing  or  by  deed,  and  do  not 
exclude  the  Courts  from  interfering,  it  may  be  made  a rule  of 
Court,  and  relief  may  be  given  against  the  award. 

4 - If  the  submission  shew  it  was  not  the  intention  of  the  parties 
it  should  be  -made  a rule  of  Court,  or  if  the  submission  be  verbal 
only,  which  may  have  been  the  case  with  this  submission  from 
anything  that  appears,  the  parties  may  still  apply  to  a Court 
of  Equity  for  relief  in  like  manner  as  they  could  have  done 
before  the  9 & 10  Wm.  III.  ch.  15,  when  the  submission  was  not 
by  rule  of  Court  or  order  of  a Judge. 

“The  defendant  prays  that  the  award  may  be  set  aside  for 
the  reasons  set  forth  in  his  plea;  but  that  is  in  the  nature  of 
an  original  proceeding  which  the  defendant  himself  must  take 
to  obtain  relief.  It  is  not,  in  my  opinion,  a subject  of  plea  or 
defence  to  an  action  upon  the  award.  It  would  be  made  in  equity, 
not  by  answer  but  by  a cross-bill:  Holderness  v.  Rankin  (1860), 

6 Jur.  N.S.  903;  Hannah  v.  Hodson  (1861),  7 Jur.  N.S.  1092.” 

No  motion  was  made  by  the  defendants  to  set  aside  the  award 
of  Mr.  Brien  within  6 weeks  after  its  publication ; no  motion  to 
extend  the  time  for  so  moving  has  ever  been  made;  nor  have 
the  defendants  counterclaimed  in  this  action  to  set  aside  the 
award.  They  have  rested  their  case  entirely  upon  the  ground 
that  they  are  entitled  by  way  of  defence  to  set  up  the  nullity  of 
the  award. 

I would  decide  the  case  on  the  simple  and  narrow  ground 
that  the  invalidity  of  the  award  cannot  be  set  up  by  way  of 


318 

App.  Div. 
1920 

Totjr- 

ANGEAU 

Township 

of 

Sandwich 

West. 

Masten,  J. 


ONTARIO  LAW  REPORTS.  [vol. 

defence  to  an  action  to  enforce  the  award,  and  it  is  now  too  late 
to  attack  the  award  in  any  other  manner.  As  to  whether,  if 
the  defendants  had  made  a motion  to  set  aside  the  award,  they 
would  have  been  precluded  by  the  words  of  the  statute,  or  as  to 
whether  they  could  within  a proper  time  have  effectively  counter- 
claimed in  this  action  to  set  aside  the  award  (as  to  which  com- 
pare Bache  v.  Billingham,  [1894]  1 Q.B.  at  p.  112,  with 
Johannesson  v.  Galbraith  (1906),  16  Man.  R.  138),  I refrain 
from  expressing  any  opinion. 

It  is  true,  as  was  pointed  out  by  my  brother  Riddell,  that 
under  our  Arbitration  Act  the  Court  has  power  now  to  extend 
the  time  for  moving  against  the  award.  No  such  motion  has 
been  made,  and,  if  it  were  made,  I think  it  could  not  succeed. 
I refer  in  that  connection  to  the  judgment  of  Montague  Smith, 
J.,  in  the  case  of  Thorburn  v.  Barnes , L.R.  2 C.P.  at  p.  405, 
where,  referring  to  a somewhat  similar  situation,  he  said : ‘ ‘ The 
Court  of  Chancery  and  the  Courts  of  common  law  . . . would 
upon  a proper  application  take  all  the  circumstances  into  their 
consideration,  and  would  probably  not  set  the  award  aside,  but 
would  send  it  back  for  a re-hearing.  Not  having  adopted  the 
course  which  was  open  to  him,  the  plaintiff  must  be  taken  to 
have  acquiesced  in  the  decision  of  the  arbitrators.” 

The  difference  between  the  two  awards  in  the  present  case 
is  only  $106 ; and,  as  the  defendants  have  not  moved  to  set  aside 
the  last  award  within  the  time  prescribed  by  the  statute,  and 
have  not  moved  to  extend  the  time,  they  must  be  taken  to  have 
acquiesced  in  the  decision  of  the  arbitrator. 

The  appeal  should  be  allowed  and  judgment  entered  for  the 
plaintiff  for  $331  and  interest,  with  costs  here  and  below. 

Some  question  was  raised  on  the  argument  as  to  whether  the 
plaintiff  should  not  have  proceeded  by  application  for  a manda- 
mus to  the  treasurer  to  pay,  pursuant  to  sub-sec.  3 of  sec.  14. 

I think  that  the  award  determines  only  the  quantum  of  the 
damages,  and  not  the  liability  of  the  parties.  The  respondents 
might  have  asserted  that  the  sheep  died  of  disease  and  not  by 
dogs,  or  that  the  owners  were  not  unknown.  It  was  therefore 
proper  to  sue,  and  costs  should  follow  the  event. 


Appeal  allowed. 
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[ORDE,  J.] 

Re  Toronto  R.  W.  Co.  and  City  of  Toronto. 

Contract — Construction — Originating  Motion — Rule  604 — Scope  of — Street  Rail- 
way— City  Corporation — Payments — Priority  between  Corporation  and 

Bondholders . 

Rule  604  provides  for  the  sumbission  to  the  Court  of  a question  as  to  the 
construction  of  a deed,  will,  or  other  instrument,  in  order  that  the  rights  of 
the  person  making  the  application  (not  those  of  some  other  person)  may- 
be declared  and  determined. 

The  Court  refused  an  originating  motion  by  a street  railway  company  for 
an  order  declaring  and  determining  the  interpretation  of  certain  provisions 
of  the  contract  between  a city  corporation  and  the  predecessors  in  title  of 
the  company,  relating  to  payments  for  mileage  and  percentage  upon  gross 
receipts,  in  so  far  as  they  affected  the  priority  of  the  city  corporation  as 
against  the  bondholders — no  right  of  the  company  being  invaded  or  threat- 
ened or  requiring  immediate  remedy  or  relief. 

An  application,  by  the  Toronto  Railway  Company,  upon 
originating  notice  under  Rule  604,  for  an  order  determining  and 
declaring  the  true  interpretation  of  a certain  contract. 

October  20.  The  application  was  heard  by  Orde,  J.,  in  the 
Weekly  Court,  Toronto. 

E.  D.  Armour,  K.C.,  and  William  Laidlaiv,  K.C.,  for  the 
Toronto  Railway  Company. 

G.  R.  Geary,  K.C.,  for  the  Corporation  of  the  City  of  Toronto. 

R.  S.  C assets,  K.C.,  for  the  trustees  for  the  holders  of  bonds 
of  the  railway  company. 

R.  B.  Henderson,  for  Gr.  L.  Smith,  a bondholder. 

October  22.  Orde,  J. This  is  a motion  to  interpret  those 
provisions  of  the  contract  between  the  Corporation  of  the  City 
of  Toronto  and  the  original  purchasers  of  the  railway  (whose 
rights  and  obligations  are  now  vested  in  and  borne  by  the 
Toronto  Railway  Company)  which  relate  to  the  payments  for 
mileage  and  for  percentage  upon  gross  receipts,  in  so  far  as 
they  affect  the  priority  of  the  city  corporation  as  against  the 
bondholders.  There  is  no  present  issue  between  the  city  corpora- 
tion and  the  bondholders,  and  there  is  no  question  as  to  the 
railway  company’s  obligation  to  discharge  its  liabilities  to  both 
the  city  corporation  and  the  bondholders.  Notwithstanding  that 
the  question  of  priority  has  not  been  raised  either  by  the  city 
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corporation  or  by  the  bondholders,  the  railway  company  claims 
to  be  entitled  to  submit  the  question  of  priority  to  the  Court, 
under  Rule  604. 

Rule  604  provides  that  “ where  the  rights  of  any  person 
depend  upon  the  construction  of  any  deed,  will  or  other  instru- 
ment, he  may  apply  by  originating  notice,  upon  notice  to  all 
persons  concerned,  to  have  his  rights  declared  and  determined.” 

The  notice  of  motion  sets  out  several  questions  which  the 
Court  is  asked  to  decide,  but  each  involves  the  question  of 
priority  as  between  the  city  corporation  and  the  bondholders. 
Counsel  for  the  city  corporation  and  for  the  • bondholders  dis- 
claim any  desire  at  the  present  moment  to  have  this  question 
decided;  and,  so  far  as  I can  see,  they  are  the  only  parties 
interested  in  its  determination.  It  is  true,  of  course,  that  the 
railway  company,  as  the  debtor,  has  to  some  extent  an  interest 
in  that  question,  but  I do  not  think  the  Rule  was  intended  to 
apply  to  such  a case  as  this.  What  the  Rule  does  provide  for 
is  the  submission  of  the  question  of  construction,  in  order  that 
the  rights  of  the  person  making  the  application  (not  those  of 
some  other  person)  may  be  declared  and  determined.  I am  at 
a loss  to  see  what  “rights”  of  the  Toronto  Railway  Company 
are  in  any  way  affected  by  the  question  of  priority.  If  there 
are  any  such,  they  can  only  arise  in  some  remote  and  incidental 
way,  and  the  questions  which  are  here  submitted  to  the  Court 
involve  in  the  most  direct  and  vital  manner  the  rights  of  the 
city  corporation  and  of  the  bondholders  as  between  themselves, 
which  they  express  no  desire  to  have  determined.  If  any  rights 
of  the  railway  company  are  involved  at  all,  they  must  merely 
be  incidental  to  the  larger  question.  I do  not  think  that  Rule 
604  was  intended  for  any  such  purpose  as  that  proposed  here. 

There  was  a good  deal  of  argument  as  to  the  Court’s  power  to 
make  a declaratory  order,  upon  a motion  of  this  sort.  I do 
not  think  it  is  necessary  to  go  into  that  question  at  all.  1 
decide  the  motion  upon  the  simple  ground  that  there  is  no  right 
of  the  railway  company  either  invaded  or  threatened  or  requiring 
some  immediate  remedy  or  relief,  which  justifies  any  such  motion 
as  this.  The  result  would  be  the  same  if  the  matter  had  been  the 
subject  of  an  action. 

The  motion  will  be  dismissed  with  costs. 
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Re  Tremblay. 

Will — Construction — Bequest  of  Whole  Estate  to  Parents — “My  Children ” — 

Subjects  of  Gift — Guardianship  of  Testator's  Infant  Children  Given  to 

Parents — Aggregate  Gift — Acceptance  of  Gift  Involving  Acceptance  of 

Burden  of  Maintenance  and  Education. 

The  testator  bequeathed  all  his  property  “to  my  father  V.  T.  and  my  mother 
E.  T.,  my  children  and  all  that  I possess  or  is  due  to  me.”  He  left  three 
infant  children  and  his  father  and  mother: — 

Held,  that  there  was  no  reason  for  reading  in  the  word  “for”  or  the  word 
“and”  before  “my  children;”  and,  upon  the  true  construction  of  the  will, 
the  children  were  not  the  objects  of  the  gift  but  the  subjects  of  it — the 
testator  gave  his  whole  estate  together  with  his  children  to  his  parents. 

Held,  also,  that  the  beneficiaries,  the  parents,  could  not  accept  the  gift  of  the 
estate  without  at  the  same  time  accepting  the  guardianship  and  custody 
of  the  children  with  the  accompanying  obligation  of  maintaining  and 
educating  them. 

The  principle  that  where  a legatee  takes  under  the  same  will  a beneficial  and 
an  onerous  legecy,  and  the  two  are  intended  to  form  an  aggregate  gift, 
he  must  accept  or  reject  both,  applied. 

Motion  by  the  Capital  Trust  Corporation,  administrators 
with  the  will  annexed  of  the  estate  of  Albert  Tremblay,  deceased, 
for  an  order  determining  certain  questions  as  to  the  meaning 
and  effect  of  the  will  of  the  deceased. 

September  25.  The  motion  was  heard  in  the  Weekly  Court, 
Ottawa. 

J.  P.  Labelle,  for  the  administrators  with  the  will  annexed. 

A.  C.  T.  Lewis , for  the  Official  Guardian. 

No  one  appeared  for  Yanance  Tremblay  and  Emma 
Tremblay. 

October  22.  Orde,  J. : — This  is  a motion  by  the  Capital  Trust 
Corporation,  the  administrators  with  the  will  annexed  of  the 
estate  of  the  late  Albert  Tremblay.  Although  Yanance  Tremblay 
and  Emma  Tremblay,  the  father  and  mother  of  the  deceased, 
were  served  with  notice,  they  were  not  represented  on  the  motion, 
but  counsel  for  the  administrators  presented  their  case  as  fully 
as  if  they  had  appeared  by  counsel. 

The  original  will  is  written  in  French.  The  English  transla- 
tion of  it  in  the  letters  of  administration  with  the  will  annexed 
is  as  follows : — 
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°rde’ J-  “ I the  undersigned  being  about  to  die  desire  and  order  that 

1920  all  will  made  previous  to  this  day  be  annulled  by  the  present 
PlE  will  and  I bequeath  all  the  property  I am  possessed  of  or  all 
Tremblay,  interests  that  may  come  be  bequeathed  to  my  father  Vanance 
Tremblay  and  my  mother  Emma  Tremblay,  my  children  and 
all  that  I possess  or  is  due  to  me  and  I make  this  will  being  sound 
of  mind  and  before  the  witnesses  who  have  signed  their  names.  ’ ’ 


A copy  of  the  will  in  French  was  also  before  me,  and  I am 
satisfied  that  the  translation  in  the  letters  of  administration  is 
correct. 

The  difficulty  arises  over  the  mention  of  the  children.  The 
Official  Guardian  contends  that  the  gift  is  to  the  father  and 
mother  in  trust  for  the  children,  as  if  the  word  “for”  had 
preceded  the  words  “my  children,”  or,  failing  that  construction, 
that  the  children  are  entitled  to  share  with  the  father  and  mother 
of  the  testator,  as  if  the  word  “and”  had  preceded  the  words 
‘ ‘ my  children.  ’ ’ 

The  testator  died  on  the  23rd  May,  1920,  leaving  three 
infant  children  (one  of  whom  has  since  died)  and  his  father  and 
mother.  It  is  contended  on  behalf  of  the  father  and  mother 
that  upon  the  true  construction  of  the  will  the  children  are  not 
the  objects  of  any  gift,  but  the  subjects  of  it,  and  that  the 
testator  gave  his  whole  estate  together  with  his  children  to  his 
parents.  After  giving  the  matter  much  thought,  I am  of  the 
opinion  that  this  is  the  right  construction.  I can  see  no  reason 
for  inserting  the  word  “for”  or  the  word  “and.”  The  gift  to 
the  father  and  mother  is  complete,  and  the  word  “and”  before 
the  words  “my  mother”  preclude  the  theory  that  the  word 
‘ ‘ and  ’ ’ was  omitted  before  the  words  ‘ ‘ my  children.  ’ ’ In  addi- 
tion to  this,  there  is  the  fact  that  the  words  “my  children”  are 
coupled  with  the  words  which  follow.  What  I think  is  plain 
is  that  the  testator,  after  giving  his  whole  estate  to  his  father 
and  mother,  desired  to  make  it  clear  what  they  were  to  get, 
and  accordingly  added  the  words  “my  children  and  all  that  I 
possess  or  is  due  to  me.”  I hold,  therefore,  that  the  gift  is  in 
favour  of  Vanance  Tremblay  and  Emma  Tremblay,  alone,  and 
that  the  infant  children  are  not  direct  objects  of  the  testator’s 
bounty. 
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There  is  an  aspect  of  the  matter  which  was  not  argued  before 
me,  but  which  cannot  be  overlooked.  As  a general  rule,  a 
guardian  is  under  no  obligation  to  expend  his  own  money  upon 
the  maintenance  of  his  ward:  Halsbury’s  Laws  of  England, 

vol.  1,  p.  130.  But  under  ordinary  circumstances  the  acceptance 
of  the  office  of  guardian  would,  either  by  arrangement  or  other- 
wise, involve  some  obligation  to  maintain  and  educate  the  infants. 
It  is  not  conceivable  that  the  testator  could  have  intended  that 
his  parents  would  accept  the  gift  of  his  whole  estate  and  at  the 
same  time  cut  his  children  adrift.  The  gift  of  his  children  to 
their  grandparents  is  of  course  in  effect  an  appointment  of  the' 
grandparents  as  guardians  of  their  persons,  carrying  with  it  the 
custody  and  control  of  the  children.  It  is  a well-established 
principle,  under  the  equitable  doctrine  of  election,  that  when  a 
legatee  takes  under  the  same  will  a beneficial  legacy  and  an 
onerous  legacy,  and  the  two  are  intended  to  form  an  aggregate 
gift,  he  must  accept  or  reject  both:  Halsbury,  vol.  13,  p.  117, 
note  (m)  ; Talbot  v.  Radnor  (1834),  3 Mv.  & K.  252;  In  re 
Hotchkys  (1886),  32  Ch.  D.  408.  Here  the  gift  of  the  children 
and  the  gift  of  the  estate  to  the  parents  of  the  testator  are 
intended  to  form  one  aggregate  gift.  I do  not  know  that  this 
principle  has  ever  been  applied  to  a case  like  the  present,  but 
I can  see  no  reason  why  it  should  not  apply.  It  is  most  equit- 
able and  just  that  it  should,  and  to  apply  it  must  be  in  accord 
with  the  testator’s  intention,  though  not  expressed  in  the  will. 
I hold,  therefore,  that  the  beneficiaries  cannot  accept  the  gift 
of  the  estate  without  at  the  same  time  accepting  the  guardian- 
ship and  custody  of  the  children  with  the  accompanying  obliga- 
tion of  maintaining  and  educating  them,  and  that,  in  declaring 
that  Vanance  Tremblay  and  Emma  Tremblay  are  entitled  to 
the  whole  estate  of  the  testator,  the  order  shall  likewise  declare 
that  they  take  the  estate  subject  to  the  obligation  of  maintaining 
and  educating  the  two  surviving  infant  children  of  the  testator 
during  infancy. 

The  costs  of  the  application,  including  those  of  the  Official 
Guardian,  are  to  be  paid  out  of  the  estate,  those  of  the  adminis- 
trators as  between  solicitor  and  client. 
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Animals — Injury  Done  by  Domestic  Animal  Trespassing  from  Highway — 
Escape  from  Railway-yard  upon  Highway — Absence  of  Negligence  of  Owner 
— Person  Injured  upon  Unfenced  Land  Adjoining  Highway — Damage — 
Remoteness — Character  of  Animal — Scienter — Municipal  By-law — Unsatis- 
factory State  of  Law. 

The  plaintiff  was  lawfully  in  an  unfenced  garden  adjoining  a public  highway 
in  a town,  when  the  defendant’s  cow,  which  had  been  driven  into  a railway- 
yard  and  had  become  excited  and  had  escaped  therefrom  and  got  upon  the 
highway,  dashed  into  the  garden  and  knocked  down  and  injured  the  plaintiff. 
The  animal  was  not  vicious,  but  nervous  and  excitable: — 

Held,  that  the  plaintiff’s  action  to  recover  damages  for  her  injuries  failed, 
because:  (a)  if  the  action  was  founded  on  trespass,  the  damage  was  too 
remote;  (b)  the  trespass  was  from  a highway,  and  was  not  voluntary,  nor 
the  result  of  negligence,  and  even  if  there  were  negligence  the  damage 
would  be  too  remote;  (c)  if  the  action  wras  founded  on  a duty  arising  from 
the  keeping  of  the  animal,  it  was  a domestic  animal  and  was  not  vicious 
and  there  was  no  scienter. 

That  the  owner  of  a beast  is  liable  for  any  trespass  committed  by  it  as  he 
would  be  if  the  trespass  had  been  committed  by  himself,  is  still  the  law\ 
but  it  has  been  modified  by  important  exceptions. 

Review  of  the  authorities. 

Ellis  v.  Loftus  Iron  Co.  (1874),  L.R.  10  C.P.  10,  and  Tillett  v.  Ward  (1882), 
10  Q.B.D.  17,  specially  referred  to. 

Remarks  on  the  unsatisfactory  state  of  the  law. 

In  this  case  the  animal  was  not  “at  large”  in  the  sense  intended  by  a by-law- 
prohibiting  animals  being  at  large  upon  the  highways  of  this  municipality — 
a by-law  aimed  at  preventing  the  turning  of  cattle  loose  on  the  highway 
without  attendants. 

Action  for  damages  for  personal  injuries  sustained  by  the 
plaintiff  by  reason,  as  she  alleged,  of  the  default  or  negligence 
of  the  defendant. 


October  13.  The  action  was  tried  by  Middleton,  J.,  without 
a jury,  at  Orangeville. 

W.  D.  Henry , for  the  plaintiff. 

C.  R.  McKeown,  K.C.,  for  the  defendant. 

October  26.  Middleton,  J. The  plaintiff,  a woman  in 
humble  circumstances,  sues  the  defendant,  a farmer,  for  dam- 
ages sustained  by  her  while  in  the  garden  of  her  brother,  with 
whom  she  resided,  by  reason  of  an  attack  upon  her  by  a cow, 
owned  by  the  defendant,  which  entered  the  garden  from  the 
highway,  knocking  her  down  and  inflicting  most  serious  injury. 

The  defendant  had  sold  some  of  his  cattle  to  a drover,  and 
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engaged  to  drive  them  from  his  farm  to  the  town-line  of 
Orangeville,  where  the  purchaser  was  to  meet  him  and  take 
charge  of  the  animals.  These  cattle  had  been  on  the  defendant’s 
farm  for  a long  time,  and  were  not  accustomed  to  being  driven, 
and  so  were  likely  to  give  trouble  when  brought  into  the  town. 
The  cow  in  question  was  in  no  sense  a vicious  beast,  but  was 
undoubtedly  nervous  and  excitable. 

Two  large  steers  were  thought  likely  to  give  trouble,  and  the 
defendant  tied  a horn  of  each  to  its  foreleg,  an  expedient  which 
was  shewn  in  the  end  to  be  unwise,  for  it  greatly  excited  the 
animals. 

Four  men  were  employed  to  assist  in  driving  these  7 beasts 
to  the  place  of  delivery.  The  defendant  thought  this  would  be 
ample  assistance  while  on  the  country  road,  but  admitted  that 
he  would  not  have  been  ready  to  undertake  to  take  the  cattle 
through  the  town  and  into  the  railway-yard  without  further 
help.  The  drover  did  not  meet  him  as  promised.  The  defendant 
had  come  a long  way,  and  concluded  that  his  better  course  was 
to  take  the  cattle  to  their  destination,  and  attempted  to  do  so. 
There  was  no  serious  trouble  until  the  cattle  were  upon  the 
railway  property;  but,  when  an  attempt  was  made  to  drive 
them  through  a gate  into  a small  pen,  from  which  they  might 
be  loaded  to  the  railway  car,  they  bolted.  Six  did  not  leave  the 
railway  premises  and  were  finally  driven  into  the  pen,  but  the 
cow  in  question  escaped  from  the  railway-yard  and  had  become 
so  wild  and  excited  as  to  be  dangerous.  She  ran  through  the 
streets,  and,  entering  the  unfenced  garden  where  the  plaintiff 
was,  knocked  her  down  and  inflicted  a severe  wound  upon  her 
abdomen,  and  then  returned  to  the  highway.  After  other  acts 
of  violence,  she  was  eventually  captured. 

The  law  relating  to  the  liability  of  the  owner  or  keeper  of 
animals  for  injury  done  by  them  is  in  a most  unsatisfactory  con- 
dition. It  is  the  result  of  a*  series  of  cases  binding  upon  me, 
and  probably  binding  upon  all  Courts,  so  well  established  has 
the  law  become,  which  have  set  up  a number  of  artificial  rules, 
some  of  which  seem  to  have  little  foundation  in  reason.  Some 
of  these  cases  appear  to  be  based  upon  a failure  to  appreciate 
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the  true  significance  of  earlier  decisions,  and  in  many  of  them 
the  reasoning  of  the  different  Judges  taking  part  is  so  discordant 
as  to  make  it  quite  impossible  to  say  that  the  particular  decision 
is  based  upon  any  clear  principle.  I do  not  propose  to  trace  the 
history  of  the  eases  or  discuss  them  in  detail.  Most  of  them  are 
dealt  with  in  a valuable  book,  Robson,  Trespasses  and  Injuries 
by  Animals,  1915. 

In  one  of  the  later  decisions,  Osborne  v.  Chocqueel,  [1896]  2 
Q.B.  109,  the  then  Chief  Justice  of  England,  Lord  Russell  of 
Killowen,  thus  laments  (pp.  110,  111)  : “I  do  not  say  that  the 
law  is  in  a satisfactory  condition;  I think  it  is  unsatisfactory. 
It  would,  in  my  opinion,  be  more  in  accordance  with  sound 
reason  and  principle  to  make  a man  responsible  for  what  his 
dog  did  . . . that  he  should  take  the  risk  of  keeping  it.  We 
have  not,  however,  to  decide  whether  the  law  in  this  respect  is 
satisfactory  or  unsatisfactory,  but  only  to  say  what  it  is  as 
applied  to  the  particular  case  before  us.’ ’ He  then  refers  to 
the  fact  that  an  attempt  had  been  made  in  the  House  of  Com- 
mons to  change  the  law,  but  that  the  attempt  was  unsuccessful. 

In  Some  of  the  earlier  cases  the  view  is  taken  that  the  owner 
of  a beast  is  as  liable  for  any  trespass  committed  by  it  as  he 
would  be  had  the  trespass  been  committed  by  himself.  This 
ruling  is  founded  on  sound  logic  and  good  sense,  and  still  remains 
the  law,  modified  by  certain  important  exceptions. 

The  first  exception,  which  goes  far  to  destroy  the  rule,  is  that 
the  liability  of  the  owner  is  limited  to  such  damage  as  might 
reasonably  be  expected  to  result  from  the  actions  of  an  animal 
of  the  species  in  question  or  from  the  action  of  this  particular 
animal,  having  regard  to  any  mischievous  propensity  it  had, 
known  to  its  owner. 

Mr.  Justice  Brett,  in  Ellis  v.  Loftus  Iron  Co.  (1874),  L.R. 
10  C.P.  10,  says  (pp.  13,  14)  : “Having  looked  into  the  authori- 
ties, it  appears  to  me  that  the  result  of  them  is  that  in  the  case 
of  animals  trespassing  on  land  the  mere  act  of  the  animal  belong- 
ing to  a man,  which  he  could  not  foresee,  or  which  he  took  all 
reasonable  means  of  preventing,  may  be  a trespass,  inasmuch  as 
the  same  act,  if  done  by  himself,  would  have  been  a trespass.  . . . 
That  being  so,  the  question  remains  whether  the  damages  were 
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too  remote.”  The  Court  then  applied  Lee  v.  Riley  (1865),  18  Middleton,  j. 
O.B.N.S.  722.  as  supplying-  the  test,  and  held  that  the  damages  1920 
were  not  too  remote.  Street 

The  claim  in  the  Ellis  case  was  for  damages  by  reason  of  the  Craig. 


injury  of  the  plaintiff’s  mare  by  the  defendant’s  horse,  which 
had  reached  through  a fence  upon  the  boundary  and  had  bitten 
and  kicked  her.  If  the  biting  and  kicking  could  have  been 
regarded  as  the  direct  act  of  the  defendant,  as  suggested,  there 
could  have  been  no  doubt  as  to  his  liability,  but  the  question 
actually  considered  was  the  probability  of  the  horse  assaulting 
the  mare  in  the  manner  described.  This  seems  to  place  the 
liability  in  the  case  of  trespass  upon  precisely  the  same  footing 
as  in  actions  based  on  negligence,  and  in  this  indirect  way  the 
same  question  is  raised  as  in  cases  in  which  it  is  necessary  to 
prove  scienter.  On  the  facts  Lee  v.  Riley  was  the  converse  of 
Ellis  v.  Loftus  Iron  Co.  The  defendant’s  mare  was  the  tres- 
passer and  assaulted  the  plaintiff’s  horse,  breaking  its  leg.  It 
was  argued  that  the  action  would  not  lie  unless  it  could  be 
shewn  “that  the  animal  was  ferocious  or  of  a vicious  disposition 
and  that  the  owner  had  knowledge  of  that  vice  and  ferocity.” 
The  holding  was  that  the  action  of  the  mare  was  not  character- 
istic of  vice  and  ferocity,  but  was  the  natural  conduct  of  such 
an  animal. 

In  both  these  cases,  Cox  v.  Burbidge  (1863),  13  C.B.NA  430, 
was  recognised  as  the  leading  case  and  was  distinguished.  That 
was  an  action  for  negligence.  The  defendant’s  horse  was  allowed 
to  graze  upon  a rural  highway,  and  kicked  the  plaintiff,  a young 
child.  The  law  was  stated  by  Erie,  C.J.,  thus  (p.  436)  : “The 
owner  of  an  animal  is  answerable  for  any  damage  done  by  it, 
provided  it  be  of  such  a nature  as  is  likely  to  arise  from  such 
an  animal,  and  the  owner  knows  it.”  The  owner  knows  that  a 
stray  horse  will  damage  corn  or  pasture,  but  ‘ ‘ everybody  knows 
that  it  is  not  at  all  the  ordinary  habit  of  a horse  to  kick  a child 
on  a highway  ” (p.  437 ) . 

Ellis  v.  Loftus  Iron  Co.  and  Lee  v.  Riley  really  turn  on  the 
finding  that  everybody  knows  that  horses  and  mares  will  kick 
each  other.  Each  case  seems  to  depend  upon  some  assumed 
universal  knowledge  of  the  nature  of  the  animal  in  question. 
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Upon  the  same  reasoning,  in  Hudson  v.  Roberts  (1851),  6 
Ex.  697,  liability  was  found  where  a bull  attacked  a man  wear- 
ing a red  handkerchief,  for  this  was  “reasonable  to  expect;” 
but  where  a horse  attacked  and  injured  the  plaintiffs,  who  were 
riding  a tandem  bicycle  upon  a highway,  they  failed,  for  this 
was  not  to  be  expected  of  the  normal  horse:  Jones  v.  Lee  (1911), 
106  L.T.R.  123. 


Quite  apart  from  any  question  of  trespass,  the  owner  is 
liable  for  any  injury  done  by  a dangerous  animal.  This  liability 
is  not  raised  upon  the  doctrine  of  Fletcher  v.  Rylands  (1866), 
L.R.  1 Ex.  265,  concerning  the  liability  to  insure  safety  imposed 
upon  one  who  for  his  own  purpose  brings  upon  his  land  a danger- 
ous thing,  for  considerations  based  upon  the  natural  and  non- 
natural use  of  land  have  there  to  be  regarded,  but  there  is  a 
certain  analogy. 

May  v.  Burdett  (1846),  9 Q.B.  101,  shews  that  when  an  ani- 
mal is  of  a kind  known  to  be  liable  to  attack  mankind,  an  action 
will  lie  without  proof  of  negligence  in  its  keeping.  The  founda- 
tion of  this  liability  is  that  the  keeping  of  a dangerous  animal 
imposes  a duty  to  keep  it  safely,  and  the  breach  of  that  duty 
constitutes  actionable  negligence.  The  same  rule  applies  in 
the  case  of  any  animal  which  would  ordinarily  be  regarded  as 
innocuous,  which  has,  to  the  knowledge  of  the  owner,  shewn  itself 
dangerous  by  doing  harm  to  any  person:  Jackson  v.  Smithson 
(1846),  15  M.  & W.  563.  But  such  knoweldege  must  be  of  a 
disposition  to  do  the  thing  complained  of.  It  is  not  to  be  inferred 
that  a dog  will  attack  mankind  because  it  is  known  to  have 
worried  a goat:  Osborne  v.  Chocqueel,  supra. 

The  keeping  of  a domestic  animal,  not  known  to  be  vicious, 
does  not  impose  so  onerous  a duty,  but  merely  the  obligation  to 
take  reasonable  care,  with  the  consequent  liability  to  answer  for 
such  damage  as  may  reasonably  be  expected  to  flow  from  a 
breach  of  this  duty.  Ignorance  of  the  true  character  of  a 
domestic  animal  frees  the  owner  from  liability,  but  an  honest 
belief  in  the  harmless  nature  of  an  animal,  not  falling  within 
this  class,  and  the  fact  that  it  has  not  heretofore  shewn  any 
evil  disposition,  does  not  relieve  the  owner  from  his  strict  lia- 
bility, as  the  case  of  Filburn  v.  People’s  Palace  and  Aquarium 
Co.  (1890),  25  Q.B.D.  258,  determines.  This  was  an  unsuccessful 
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attempt  to  shew  that  an  elephant  had  passed  from  the  class  of 
dangerous  to  that  of  domestic  animals.  “ People  must  not  be 
wiser  than  the  experience  of  mankind, ’ ’ once  dangerous,  always 
dangerous,  and  so  kept  at  the  owner’s  risk. 

There  is  another  exception  grafted  upon  the  general  rule  as 
to  the  owner’s  liability  in  the  case  of  trespass.  Where  a beast 
is  being  lawfully  driven  upon  a highway,  and  escapes  upon 
adjoining  unfenced  land,  trespass  is  not  actionable  without  proof 
of  negligence.  The  origin  of  the  exception  and  its  reason  is  not 
clear,  but  the  exception  is  now  firmly  established  by  the  case  of 
Tillett  v.  Ward  (1882),  10  Q.B.D.  17.  That  case  was  very  like 
the  case  in  hand.  An  ox  being  driven  down  a road  entered  the 
open  door  of  the  plaintiff’s  shop  and  damaged  his  goods.  There 
was  nothing  exceptional  in  the  temper  or  character  of  the  ox, 
and  no  negligence  was  proved  on  the  part  of  the  drovers.  The 
plaintiff  sought  to  establish  liability  by  reason  of  the  act  of  the 
ox  constituting  a trespass  for  which  the  owner  was  liable.  The 
Court  held  that  the  trespass  by  an  animal  from  a highway  upon 
unfenced  land  is  not  actionable  without  negligence  being  shewn. 
The  exception  is  one  of  the  inevitable  risks  which  the  owner  of 
land  adjoining  a highway  must  suffer.  It  is  incident  to  the 
lawful  use  of  the  highway,  and  this  exception  is  necessary  for 
the  conduct  of  the  common  affairs  of  life. 

This  case  carries  the  law  beyond  any  other  reported  decision, 
because  it  gives  immunity  for  a kind  of  damage  far  beyond  that 
suggested  in  the  earlier  cases  which  dealt  with  mere  injury  to 
crops  and  pasture  by  passing  cattle.  It  also  seems  to  adopt  a 
dictum  of  Blackburn,  J.,  in  Fletcher  v.  Rylands,  suggesting  that 
there  is  some  obligation  on  the  part  of  the  owner  of  land  adjoin- 
ing a highway  to  fence  for  his  protection. 

It  is  clear  that  there  is  no  obligation  on  the  part  of  the  owner 
of  land  adjoining  a highway  to  fence  to  prevent  his  cattle  from 
straying  to  the  land  of  others.  He  must  prevent  his  cattle  stray- 
ing, and  he  may  do  so  by  fence  or  by  any  other  means  he  may 
choose : Jones  v.  Lee,  supra. 

In  Gale  on  Easements,  9th  ed.,  p.  411,  are  collected  many 
cases  from  the  Year  Books  down  shewing  that  there  is  no  obliga- 
tion to  fence  for  the  purpose  of  avoiding  trespass  by  the  cattle 
of  others. 
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Chief  Justice  Thayer,  in  Bileu  v.  Paisley  (1889),  4 L.R.A. 
840,  collects  the  earlier  English  cases  and  American  decisions 
based  upon  the  common  law,  and  concludes  (p.  845)  : “A  per- 
son owning  and  occupying  land  is  not  vested  with  the  right  to 
enjoy  it  upon  condition  that  he  enclose  it  by  a palisade  strong 
enough  to  keep  his  neighbours  and  their  stock  from  breaking 
into,  and  destroying  the  fruits  of  his  labours.  Property  is  not 
held  in  civilised  communities  by  so  insecure  a tenure;  but  the 
law  surrounds  it  by  an  ideal,  invisible  palladium,  more  potent 
than  any  mechanical  paling  which  can  be  constructed.  ’ ’ 

Tillett  v.  Ward  must,  therefore,  be  taken  to  establish  an 
exception  to  the  general  rule  in  the  case  of  an  animal  trespasser 
from  a highway. 

Sir  Frederick  Pollock  quotes  with  some  gusto  the  comment 
of  an  experienced  judicial  officer  of  India  upon  his  draft  of  the 
Civil  Wrongs  Bill,  who  referred  to  a section  embodying  this 
decision  as  “very  queer  law  and  of  doubtful  equity:”  Torts, 
10th  ed.,  p.  620,  note. 

The  popular  idea  that  a man’s  house  is  his  castle  evidently 
requires  some  modification  to  bring  it  into  harmony  with  this 
case.  It  is  worthy  of  note  that  the  Courts  have  declined  to 
accord  the  like  freedom  to  trespass  to  a traction-engine  driven 
by  steam:  Gunter  v.  James  (1908),  24  Times  L.R.  868. 

I was  at  one  time  inclined  to  think  that  the  case  in  hand 
might  be  distinguished  upon  the  ground  that  the  animal  in 
question  was  not  at  the  time  being  driven  upon  the  highway, 
that  its  journey  had  ended  when  it  reached  the  railway-yard, 
and  that  when  it  escaped  from  that  yard  it  was  unlawfully  upon 
the  highway.  This  would,  I think,  be  taking  too  narrow  a view 
of  the  situation.  The  immunity  which  the  case  confers,  based 
upon  public  necessity,  if  applicable  at  all,  should  cover  the 
entire  journey  of  the  cattle  until  they  reach  their  actual  destina- 


tion. 


There  was  a by-law  proved  prohibiting  animals  being  at  large 
upon  the  highways  of  this  municipality.  This  does  not  advance 
the  plaintiff’s  case.  This  animal  was  not  at  large  in  the  sense 
meant  by  the  by-law.  It  had  escaped  from  the  custody  of  those 
in  charge  without  negligence  on  their  part.  The  by-law  is 
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aimed  at  preventing  the  turning  of  cattle  loose  on  the  highway 
without  attendants.  Patterson  v.  Fanning  (1901),  2 O.L.R.  462, 
is  a case  shewing  that  the  existence  of  such  a by-law  makes  the 
owner  of  an  animal  at  large  liable,  for  his  conduct  is  then 

unlawful. 

In  the  result,  the  plaintiff  fails,  because:  (a)  if  the  action 
is  founded  on  trespass,  the  damage  is  too  remote;  (b)  the  tres- 
pass was  from  a highway,  and  was  not  voluntary,  nor  the  result 
of  negligence,  and  even  in  this  case  the  damage  would  be  too 
remote;  (c)  if  the  action  is  founded  on  a duty  arising  from  the 
keeping  of  the  animal,  the  animal  was  a domestic  animal  and 
was  not  vicious  and  there  was  no  scienter. 

I greatly  regret  that  I am  driven  to  this  conclusion  by  the 
cases,  for,  adapting  what  was  said  by  Lord  Russell,  it  would,  in 
my  opinion,  be  more  in  accordance  with  sound  reason  and 
principle  to  make  the  defendant  answerable  for  the  risks  incident 
to  taking  his  beasts  to  market,  rather  than  to  leave  this  unfortun- 
ate woman  a cripple,  without  remedy  for  that  which  happened 
to  her  without  the  least  fault  oil  her  part. 

Our  Legislature  has  had  the  subject  before  it  for  considera- 
tion, and  has  modified  the  law  so  as  to  afford  the  owners  of  sheep 
a remedy  when  worried  by.  a dog,  even  when  it  is  not  known  to 
be  vicious;  but  the  law  has  been  left  in  the  unsatisfactory  con- 
dition I have  indicated  so  far  as  human  beings  are  concerned, 
ignoring  that  which  is  written — “How  much  is  a man  better 
than  a sheep  V9 
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Fuller  y.  City  of  Niagara  Falls. 


Highway — Nonrepair — Injury  to  Person — Notice  of  Injury  not  Given  in  Time 
— Municipal  Act,  sec.  400,  sub-sec.  4 — “Reasonable  Excuse ” under  sub-sec. 
5 — Hardship  of  Law. 

The  action  was  brought  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  owing,  as  she  alleged,  to  the  failure  of  the  defendant  city 
corporation  to  keep  in  repair  a highway  under  the  jurisdiction  of  its  council. 
The.  plaintiff  failed  to  give  the  corporation  notice  of  the  injury  she  had 
received  within  7 days  after  the  happening  of  it,  as  required  by  sec.  460 
(4)  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192: — 

Held,  upon  the  evidence,  that  the  injury  which  the  plaintiff  .sustained  was 
from  the  outset  a serious  one,  and  that  she  did  not  know  until  after  the 
time  for  giving  it  had  passed  that  it  was  necessary  to  give  notice  of  the 
injury. 

The  plaintiff  had  failed  to  bring  her  case  within  the  rule  applicable  where 
failure  to  give  the  notice  is  excused,  because  she  had  not  shewn  that  her 
attitude  of  mind  was  that  if  things  continued  as  they  were  at  first  she  would 
never  require  to  give  notice  of  any  claim  for  compensation;  and  so  had  not 
established  that  there  was  reasonable  excuse  for  her  failure  to  give  the 
notice  within  the  proper  time:  sec.  460  (5). 

Wallace  v.  City  of  Windsor  (1916),  36  O.L.R.  62,  referred  to. 

The  hardship  of  the  law  in  requiring  proof  both  of  reasonable  excuse  for  not 
giving  the  notice  and  of  absence  of  prejudice  to  the  corporation  from  the 
failure  to  give  it,  pointed  out. 

Judgment  of  Lennox,  J.,  affirmed. 


Action  by  George  Fuller  and  Mabel  Fuller,  husband  and  wife, 
to  recover  damages  arising  from  injury  sustained  by  Mabel 
Fuller  by  a fall  upon  a sidewalk  in  the  city  of  Niagara  Falls. 


April  1 and  2.  The  action  was  tried  by  Lennox,  J.,  without 
a jury,  at  Welland. 

A.  Courtney  Kingstone  and  M.  A.  Seymour,  for  the  plaintiffs. 

George  Wilkie,  for  the  defendant  city  corporation. 

April  12.  Lennox,  J. : — It  will  be  convenient  to  refer  to  the 
plaintiff  Mabel  Fuller  as  “the  plaintiff.” 

It  is  alleged  that,  owing  to  the  neglect  of  the  municipal  council 
of  the  defendant  corporation  to  keep  its  highways  in  repair, 
as  required  by  sec.  460(1)  of  the  Municipal  Act,  R.S.O.  1914,  ch. 
192,  the  plaintiff,  while  proceeding  easterly  upon  a sidewalk  on  the 
north  side  of  Morrison  street,  fell  and  severely  injured  her  knee. 
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Failure  to  give  notice,  according  to  the  provisions  of  sub-sec. 
4 of  sec.  460  of  the  Municipal  Act,  is  pleaded,  and  the  plaintiff, 
in  reply,  invokes  the  aid  of  the  saving  provisions  of  sub-sec.  5.* 

As  this  is  a case  of  extreme  hardship — although  very  far 
frum  being  an  isolated  case — I decided  to  hear  all  the  evidence, 
and  I think  it  expedient  to  state  my  conclusions  of  fact  as  well. 
Why,  may  appear  later  on. 

The  defendant  does  not  admit  that,  if  the  plaintiff’s  injuries 
are  the  result  of  a fall,  she  fell  at  the  point  described;  and  gave 
evidence  from  which  it  might  be  inferred  that  the  accident  must 
have  occurred  nearly  opposite  the  Mayor’s  residence,  and  just 
in  front  of  a house  on  the  north  side  of  the  street,  recently  built 
by  a Mr.  Bartle.  Bartle’s  is  the  second  house  west  of  Clifton 
avenue.  The  plaintiff  says  she  fell  opposite  the  comer  residence. 
While  she  was  confined  to  the  house  she  might  not,  of  course, 
have  an  accurate  picture  of  the  surroundings  in  her  mind. 

Observing  the  plaintiff  closely  as  she  gave  evidence,  I am  of 
opinion  that  she  was  honest  and  truthful:  and  she  certainly  is 
in  a better  position  to  know,  and  has  more  reason  to  recollect, 
what  occurred,  then  and  afterwards— whether  as  to  happenings 
or  conversations — than  any  one  else.  Without,  then,  in  the 
slightest  degree  questioning  the  entire  good  faith  of  the  witness 
who  gave  evidence  of  the  telephone  conversation,  suggesting,  as 
it  does,  that  the  accident  occurred  further  west  than  the  point 

*The  material  provisions  of  see.  460  are  as  follows:— 

(1)  Every  highway  . . . shall  be  kept  in  repair  by  the  corporation 

the  council  of  which  has  jurisdiction  over  it,  or  upon  which  the  duty  ofrepairing 
it  is  imposed  by  this  Act,  and  in  case  of  default,  the  corporation  shall  be 
liable  for  all  damages  sustained  by  any  person  by  reason  of  such  default. 

(2)  No  action  shall  be  brought  against  a corporation  for  the  recovery  of 
damages  occasioned  by  such  default,  whether  the  want  of  repair  was  the  result 
of  nonfeasance  or  misfeasance,  after  the  expiration  of  thfee  months  from  the 
time  when  the  damages  were  sustained. 

(4)  No  action  shall  be  brought  for  the  recovery  of  the  damages  mentioned 
in  sub-section  1 unless  notice  in  writing  of  the  claim  and  of  the  injury  com- 
plained of  has  been  served  upon  or  sent  by  registered  post  to  the  head  or  the 
clerk  of  the  corporation,  in  the  case  of  ...  an  urban  municipality 
within  seven  days  after  the  happening  of  the  injury.  . 

(5)  In  case  of  the  death  of  the  person  injured,  failure  to  give  the  notice 
shall  not  be  a bar  to  the  action,  and,  except  where  the  injury  was  caused  by 
snow  or  ice  upon  a sidewalk,  failure  to  give  or  insuffiiency  of  the  notice  shall 
not  be  a bar  to  the  action,  if  the  Court  or  Judge  before  whom  the  action  is 
tried  is  of  the  opinion  that  there  is  reasonable  excuse  for  the  want  or  insuf- 
ficiency of  the  notice  and  that  the  corporation  was  not  thereby  prejudiced 
in  its  defence. 
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described  by  the  plaintiff,  I find  as  a fact  that  the  plaintiff  fell 
where  she  swears  she  did,  and  that  the  deplorable  want  of  repair 
at  that  point  was  the  cause  of  the  accident.  Accompanied  by 
counsel,  and  at  their  request,  I had  a look  at  this  sidewalk.  Various 
measurements  had  already  been  put  in.  I have  generally  found 
that  a view  minimises  the  seriousness  of  the  oral  description  of  an 
alleged  want  of  repair.  I take  into  account  that  the  inequality 
in  the  pavement  may  not  have  been  as  great  in  November  last  as 
it  is  now.  These  slabs  are  said  to  have  a habit  of  moving  up  and 
down,  and  never  continuing  long  in  one  position;  and  I think 
it  is  so.  The  principal  movement,  however,  is  in  the  springtime. 
There  are  two  or  three  five-foot  squares,  apparently  resting  upon 
such  a spongy  and  unstable  foundation  that  it  is  quite  possible 
their  level  is  determined  by  the  quantity  of  rainfall,  as  well  as 
changes  in  temperature.  At  all  events — and  particularly  after 
the  evidence  of  so  many  witnesses  who  had  not  been  able  to 
detect  any  sign  of  danger,  or  even  need  of  repair — I was  not 
prepared  to  find  dilapidation  of  such  a decidedly  serious  and,  to  my 
mind,  dangerous  character.  It  is  not  an  immaterial  fact  that  this 
is  a sloping  sidewalk,  near  a street  intersection,  and  where  people 
going  east  are  likely  to  be  looking  out  for  a street-car  they  intend 
to  take.  A municipal  council,  I think,  sometimes  hesitates  to 
repair  a highway  pending  litigation.  It  need  not  be  so.  Repair 
is  not  per  se  either  an  admission  or  evidence  of  previous  negligent 
nonrepair,  nor  does  it  imply  that  the  locus  was  previously  in  a 
dangerous  condition.  In  this  case  evidence  of  the  condition  of 
the  walk  has  been  obtained  and  preserved,  and  the  walk  should 
be  repaired  at  once.  The  next  complainant  may  give  timely 
notice,  under  the  statute. 

The  plaintiff  has  sustained  very  serious  injuries  through  the 
flagrant  default  of  the  defendant  corporation.  On  the  other 
hand,  I am  satisfied  that,  as  alleged  by  the  defence,  the  injury 
has  been  aggravated,  the  period  of  recovery  prolonged,  and  the 
remedy  will  be  more  difficult  and  expensive  than  if  the  plaintiff 
had  rigidly  complied  with  the  instructions  of  Dr.  McCallum. 
Well,  what  of  it?  If  the  plaintiff  had  been  in  a position  to  procure 
the  unremitting  attention  of  trained  nurses,  learned  specialists, 
and  the  rest  of  it,  recovery  might  have  been  effected  in  6 weeks; 
but  she  was  not,  and  consequently,  if  I rightly  understood  counsel 
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for  the  defence,  in  the  subsequent  effort  to  avoid  the  consequences 
of  the  corporation’s  negligence,  “she  failed  to  exercise  reasonable 
care.”  In  a way,  I fear  it  is  so,  and  that  as  a consequence  she 
will  have  to  endure  a good  deal  of  suffering,  and  remain  helpless 
for  a year,  instead  of  6 weeks;  and  that  the  cost  of  a cure,  if  she 
is  ever  cured,  will  be  greatly  increased.  Who  is  to  blame?  Surely 
not  the  victim  of  corporate  negligence,  who,  as  it  happens,  was 
not  in  a financial  position  to  command  the  attention  that  might 
have  counted  for  recovery  in  6 weeks,  and,  as  it  is  argued,  so 
“failed  to  exercise  reasonable  care.”  With  luck,  the  defendant 
corporation  may  not  be  so  grievously  handicapped  another  time. 
Next  time,  the  sufferer  may  be  a man  of  many  enterprises,  a 
capitalist,  or  a millionaire,  and  the  claim,  although  the  same  in 
principle,  will  be  gratifyingly  direct  and  mathematical.  There 
will  be  no  argument  open  to  the  defendant  on  the  score  of  retarded 
recovery  through  lack  of  attention,  he  will  merely  be  con- 
fronted by  a demand  for  necessary  outlay  for  a bevy  of 
graduate  nurses  and  their  subordinates,  X-ray  specialists, 
at  short  intervals,  with  their  progress  records  and  charts,  unre- 
mitting attendance  of  physicians  and  surgeons  and  occasional 
consultations  with  noted  specialists  from  afar,  and  damages  for 
the  physical  suffering  and  anxiety  of  mind  of  a gentleman  unac- 
customed to  hardships,  and  a rather  staggering  claim,  it  may  be, 
for  interruption  of  enterprises,  disorganisation  of  financial  schemes, 
dislocation  of  business,  and  loss  of  time.  The  result,  in  money, 
is  startlingly  different,  but  the  principle  is  the  same;  the  wrong- 
doer must  meet  and  answer  for  the  ordinary  consequences  of  the 
condition  he  creates. 

I am  not  at  liberty  to  determine  one  case  upon  the  facts  of 
another;  it  would  be  unfair  to  the  millionaire.  I take  the  plain- 
tiff’s case  as  it  is,  the  situation  forced  upon  her  by  the  defendant 
corporation.  I excuse  the  plaintiff  from  doing  what  it  was 
impossible  for  her  to  do,  and  I assess  her  damages  contingently 
at  $2,000. 

Although  my  judgment  will  not  result  in  a remedy  for  the 
plaintiff,  it  is  essential  that  I should  deal  with  all  the  questions 
of  fact.  There  was  no  evidence  pointedly  directed  to  shewing 
that  the  defect  in  the  walk  had  existed  for  so  long  a time  that 
notice  of  its  condition  must  be  imputed  to  the  corporation.  Ary 
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evidence  there  was  as  to  this  was  seemingly  incidental.  The 
plaintiff  said  she  had  noticed  the  break  or  inequality  on  previous 
occasions,  but  I do  not  think  she  said  when,  or  how  long  before, 
and  on  the  other  hand  I thought  some  of  the  witnesses  for  the 
defence  were  peculiarly  unobservant  or  afflicted  with  very  bad 
memories.  In  O’Connor  v.  City  of  Hamilton  (1904),  8 O.L.R. 
391  (D.C.),  Meredith,  J.  (now  C.J.C.P.),  at  p.  414,  points  out 
that,  if  the  plaintiff  had  a right  to  recover  on  the  ground  of  mis- 
feasance, notice  of  the  accident  under  the  statute  (3  Edw.  VII. 
ch.  19,  sec.  606),  as  the  sub-sections  were  then  grouped,  w^as  not 
necessary.  The  same  cannot,  I think,  be  said  as  to  notice  under 
the  present  section.  I read  sec.  460(1)  as  covering  the  whole 
range  of  corporate  duty  and  liability  in  the  matter  of  damages. 
Sub-section  2 is  a specific  limitation  as  to  the  duration  of  the  right 
of  action,  “whether  the  want  of  repair  was  the  result  of  non- 
feasance or  misfeasance.”  Sub-section  4 is  not  specifically  said 
to  apply  to  damages  occasioned  by  misfeasance  as  well  as  non- 
feasance, but  it  evidently  does  apply  to  both — to  all  damages 
occasioned  by  the  condition  of  the  highway,  and  to  every  liability 
provided  by  sec.  460(1) — for  “no  action  shall  be  brought  for  the 
recovery  of  the  damages  mentioned  in  sub-section  1 unless”  the 
notice  provided  for  by  sub-sec.  4 is  given,  or  “reasonable  excuse” 
under  sub-sec.  5 is  found  to  exist.  Whether  the  condition  of  the 
walk  was  the  result  of  failure  to  repair,  or  of  original  improper 
construction,  or  both,  is,  however,  of  some  importance  upon  the 
question  of  actual  or  implied  notice  of  the  condition  of  the  highway. 
As  I intimated,  there  is  not  much  in  the  way  of  direct  evidence 
upon  this  point,  but  the  inferential  evidence  as  to  this  branch  of 
the  plaintiff’s  case  is,  I think,  quite  ample.  Juries  no  longer 
intervene,  but,  as  I said,  I was  asked  to  look  at  this  sidewalk. 
I am  satisfied  that  its  condition  on  the  day  of  the  accident  was 
substantially  the  same  as  it  had  been  from  about  the  time  the 
frost  left  the  ground  in  the  springtime  of  1919,  and  as  it  was  at 
the  time  the  notice  was  served  in  December.  It  got  into  that 
condition  through  misfeasance,  in  the  sense  of  defective  con- 
struction. The  ground  is  low,  and  at  that  point  required  an  extra 
amount  of  gravel  or  other  porous  foundation,  and  all  the  more  so 
because  the  junction  of  the  sidewTalk  near  at  hand,  forming  a 
light  angle  dam,  is  calculated  to  pen  in.  the  surface  water  and 
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prevent  ordinary  surface  drainage.  The  corporation  was  guilty 
of  nonfeasance  in  neglecting  to  execute  necessary  repair.  The 
sidewalk  is  not  constructed  of  independent  separate  blocks.  It  is 
cross-scored,  but  still  a connected  layer  of  cement.  It  broke, 
through  the  action  of  the  frost,  and  the  need  of  repair  must  have 
been  evident  from  April  or  May,  1919,  and  probably  for  a year 
before. 

Can  the  plaintiff,  however,  recover  damages?  I regret  it,  but  I 
can  see  no  possibility  of  her  escaping  the  disabling  effect  of  the 
Municipal  Act,  sec.  460  (4).  The  time  for  serving  notice  expired 
on  the  14th  November,  1919.  I find  that  as  a matter  of  fact  and 
law  nothing  was  done  within  the  meaning  of  the  statute  until 
about  the  6th  December.  Conditions  had  not  changed  in  the 
meantime,  and  the  corporation  was  not  in  fact  prejudiced  by  the 
delay.  The  statutory  “reasonable  excuse/’  however,  is  wanting. 
If  this  were  a case  of  first  instance,  I would  certainly  excuse  the 
delay  in  serving  notice,  taking  for  authority  sub-sec.  5 of  this 
section.  The  principle  upon  which  the  statute  is  to  be  interpreted 
is,  however,  definitely  settled. 

This  case  is  not  different,  in  principle,  from  W allace  v.  City  of 
Windsor  (1916),  36  O.L.R.  62,  28  D.L.R.  655.  Many  eminent 
Judges  in  this  Province  have  referred  to  the  hardships  created 
by  the  statute:  the  operation  of  the  statute  may  not,  however, 
have  been  brought  directly  to  the  attention  of  the  Attorney- 
General;  and,  without  expressing  any  opinion  pro  or  con , beyond 
what  is  purely  incidental  to  the  disposal  of  this  action,  I have 
considered  it  expedient  to  set  out  the  matters  involved  in  the 
dismissal  of  this  action  more  fully  than  I otherwise  might  have 
done.  The  authorities  are  collected  and  commented  upon  and 
amendments  suggested  by  the  learned  authors  of  the  Canadian 
Municipal  Manual  (1917),  p.  641  et  seq. 

The  claim  is  barred.  The  action  will  be  dismissed  without 
costs. 


Lennox,  J . 

1920 
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City  of 
Niagara 
Falls. 


The  plaintiffs  appealed  from  the  judgment  of  Lennox,  J. 


September  29.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Kmgstone,  for  the  appellants,  contended  that  the  facts  in 
this  case  brought  it  under  the  law  referred  to  in  Wallace  v. 
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City  of  Windsor,  36  O.L.R.  62,  28  D.L.R.  655,  though  the-, 
facts  in  that  case  were  found  (the  Appellate  Division  being 
divided  in  opinion  as  to  them)  to  be  of  such  a nature  that  the  law 
did  not  apply.  The  plaintiff  Mabel  Fuller  did  not  give  notice 
within  the  time  limited  by  sec.  460,  sub-sec.  4,  of  the  Municipal 
Act,  but  her  failure  to  give  notice  was  due  to  the  fact  that  she 
thought  she  had  received  only  a bruise;  later,  she  realised  the 
seriousness  of  her  injuries,  and  brought  this  action.  The  rule  laid 
down  by  sec.  460,  sub-sec.  4,  must  be  compared  with  sec.  4 of  the 
Employers’  Liability  Act;  and  in  the  cases  decided  under  that 
section  it  has  been  held  that  if  the  injured  workman  says  to 
himself,  “If  things  continue  as  they  are  I shall  never  require  to 
give  any  notice,  for  I do  not  intend  to  claim,”  that  will  be 
sufficient  excuse  for  not  giving  notice.  See  also  the  Canadian 
Municipal  Manual,  pp.  641  and  642.  The  decision  of  an  equally 
divided  Court  is  binding:  Beamish  v.  Beamish  (1861),  9 H.L.C. 
274. 

Wilkie,  for  the  defendant  corporation,  respondent,  referred 
at  length  to  the  evidence  for  the  purpose  of  shewing  that  the 
plaintiff  had  visited  her  doctor  on  the  evening  of  the  day  she  was 
injured  and  was  informed  by  him  that  her  injury  was  serious; 
he  said  that  the  facts  in  this  case  were  even  stronger  than  the 
facts  in  the  Windsor  case,  and  contended  that  it  came  directlv 
under  sec.  460,  sub-sec.  4,  of  the  Municipal  Act. 

King  stone,  in  reply,  referred  briefly  to  the  evidence. 

October  27.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.: — This  is  an  appeal  by  the  plaintiff  from  the 
judgment,  dated  the  12th  April,  1920,  which  was  directed  to  be 
entered  by  Lennox,  J.,  after  the  trial  before  him  sitting  without  a 
jury  at  Welland  on  the  1st  and  2nd  days  of  that  month. 

The  action  is  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  appellant  owing,  as  she  alleges,  to  the  failure 
of  the  respondent  to  keep  in  repair  a highway  under  the  juris- 
diction of  its  council. 

The  sole  question  for  decision  on  the  appeal  is  whether  or  not 
the  appellant  established  that  there  was  reasonable  excuse  f oi- 
lier failure  to  give  to  the  respondent  notice  of  the  injury  she  had 
received  within  7 days  after  the  happening  of  it,  as  required  by 
sec.  460(4)  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192. 
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In  the  cognate  case  of  a failure  to  give  notice  of  the  injury  as 
required  by  sec.  4 of  the  Employers’  Liability  Act,  the  cases  under 
that  Act  have  decided  that  if  the  mental  attitude  of  the  injured 
workman  is  that  he  says  to  himself,  “I  have  had  an  accident  the 
results  of  which  are  serious,  but  I think  they  will  alter  for  the 
better — I shall  not  give  to  my  employer  notice  of  the  accident, 
because,  if,  as  I hope,  the  results  alter  for  the  better,  I shall  never 
give  notice  of  a claim  for  compensation  at  all” — that  is  not  a reason- 
able cause  for  the  failure  to  give  notice  of  the  accident;  but,  if 
he  says  to  himself,  “If  things  continue  as  they  are,  I shall  never 
require  to  give  notice  of  any  claim  for  compensation,”  that  would 
be  reasonable  cause  for  not  giving  notice. 

A majority  of  the  Court  adopted  this  view  in  Wallace  v.  City 
of  Windsor,  36  O.L.R.  62,  28  D.L.R.  655  (Second  Divisional 
Court),  in  which  the  cases  under  the  Employers’  Liability  Act 
and  under  the  Municipal  Act  were  reviewed;  and  we  are  bound  to 
follow  that  decision  if,  on  the  facts  of  the  case  at  bar,  it  falls 
within  either  of  these  classes. 

My  conclusion  on  the  evidence  is  that  the  injury  which  the 
appellant  sustained  was  from  the  outset  a serious  one,  though, 
owing  partly,  I have  no  doubt,  to  the  directions  of  her  medical 
adviser  not  liaviug  been  followed,  more  serious  consequences 
ensued  than  would  have  followed  if  she  had  obeyed  his  directions. 
Her  testimony  more  than  once  repeated  was  that  from  the  first 
she  suffered  severe  pain  and  was  incapacitated  from  attending  to 
her  household  duties.  My  conclusion  also  is  that  she  did  not 
know  until  after  the  time  for  giving  it  had  passed  that  it  was 
necessary  to  give  notice  of  the  injury;  and  she  is,  in  my  opinion, 
on  the  horns  of  this  dilemma:  either  she  intended  from  the  first 
to  claim  damages,  or  did  not  know  that  she  could  do  so  until  after, 
as  Mrs.  Stephens  testified,  she  told  her,  in  answer  to  her  inquiry 
why  she  had  not  taken  action  before,  that  she  had  not  thought 
of  it  until  she  heard  “that  Mrs.  Bert  Carter  got  about  $2,000 
out  of  the  city  for  falling  on  a slippery  sidewalk,”  and  the  appellant 
herself,  asked  when  she  made  up  her  mind  to  make  a claim  against 
the  respondent,  replied  that  “it  was  after  Mr.  Fuller  went  away 
on  the  17th  November.”  As  the  injury  happened  on  the  7th 
November,  it  was  then  too  late  to  give  the  notice.  The  notice 
given  is  dated  the  27th  November,  but  the  postmark  on  the 
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envelope  shews  that  it  was  not  mailed  until  the  5th  December 
following. 

In  my  view,  the  appellant  failed  to  bring  her  case  within  the 
rule  applicable  where  failure  to  give  the  notice  is  excused,  because 
she  has  not  shewn  that  her  attitude  of  mind  was  that  if  things 
continued  as  they  were  at  first  she  would  never  require  to  give 
notice  of  any  claim  for  compensation.  As  I have  said,  having 
regard  to  the  fact  that  the  injury  was  from  the  first  a serious  one, 
causing  great  pain  and  incapacitating  her  from  performing  her 
household  duties,  it  is  impossible,  in  my  judgment,  to  apply  the 
rule.  It  is  significant  that  nowhere  did  the  appellant  say  that  she 
refrained  from  giving  the  notice  because  she  thought  that  the 
injury  she  had  received  was  not  a serious  one.  All  that  at  the 
most  the  appellant  proved  was  that  she  did  not  at  first  anticipate 
that  the  result  of  her  injury  would  be  as  serious  as  it  ultimately 
turned  out  to  be;  not  that  it  was  not  from  the  outset  a serious 
one. 

An  attempt  was  made  at  the  trial  to  establish  that,  owing  to 
the  administration  to  her  of  morphia,  her  mental  condition  was 
such  that  she  was  unable  to  apply  her  mind  to  business,  and 
that  that  afforded  reasonable  excuse  for  not  giving  the  notice; 
but  the  learned  trial  Judge’s  conclusion  was  that  she  had  failed  in 
establishing  this,  and  in  that  conclusion  we  agree. 

The  result  is  that  the  appeal  fails  and  must  be  dismissed  with 
costs  if  costs  are  asked. 

I take  this  occasion  once  more  to  point  out  the  hardship  of 
the  law  requiring  both  reasonable  excuse  for  not  giving  the  notice 
and  absence  of  prejudice  to  the  corporation  from  the  failure  to 
give  it  to  be  proved.  Surely  it  should  be  enough  if  a plaintiff 
were  required  to  do  one  or  other  of  these  things;  and  it  may 
fairly  be  asked  why,  if  the  corporation  is  not  prejudiced  by  the 
failure  to  give  the  notice,  it  should  be  necessary  to  shew  also 
reasonable  excuse  for  not  having  given  it;  and  it  may  be  pointed 
out  that,  by  the  analogous  provisions  of  the  Workmen’s  Com- 
pensation Act,  1906  (Imp.),  both  are  not  required,  but  if  either 
be  shewn  it  is  sufficient  to  prevent  the  want  of  notice  operating 
to  bar  the  claim  for  compensation. 


Appeal  dismissed. 
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[IN  CHAMBERS.] 

Rex  y.  Fedder. 

Criminal  Law — Magistrate's  Conviction — Failure  of  Magistrate  to  Transmit 
Conviction  and  Depositions  to  Clerk  of  the  Peace — Ontario  Summary  Con- 
victions Act,  sec . 8 — Effect  on  Conviction — Default  Subsequent  to  Con- 
viction— Directory  Provision — Motion  to  Quash  Conviction — Absence  of 
Prejudice. 

The  failure  of  a magistrate,  after  making  a conviction,  to  transmit  it  with  the 
depositions  and  other  papers  to  the  Clerk  of  the  Peace,  as  required  by  sec.  8 
of  the  Ontario  Summary  Convictions  Act,  R.S.O.  1914,  ch.  90,  is  not  a 
good  ground  for  quashing  the  conviction. 

The  provisions  of  sec.  8 are  to  be  regarded  as  merely  directory. 

Rex  v.  McDevitt  (1917),  39  O.L.R.  138,  and  Montreal  Street  R.W.  Co.  v. 
Normandin,  [1917]  A.C.  170,  followed. 

In  this  case  the  default  arose  from  the  fact  that  the  depositions  were  mislaid 
by  the  magistrate;  they  were  found  after  a motion  to  quash  the  conviction 
had  been  launched,  and  were  ample  to  support  the  conviction;  it  was  not 
• shewn  that  the  defendant  bad  been  prejudiced;  and  the  motion  was  refused. 
Semble,  that,  if  the  defendant  had  really  been  the  victim  of  injustice,  or  if 
the  magistrate  had  been  acting  in  bad  faith,  a remedy  would  have  been 
found. 

Motion  to  quash  the  conviction  of  the  defendant,  by  a magis- 
trate, for  an  offence  against  the  Ontario  Temperance  Act,  6 Geo. 
V.  ch.  50. 

October  26.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

R.W.M.  Chitty,  for  the  defendant. 

F.  P.  Brennan,  for  the  magistrate. 

October  27.  Middleton,  J. : — The  only  thing  alleged  against 
the  conviction  is  that  the  magistrate  did  not  file  the  evidence 
with  the  Clerk  of  the  Peace,  as  required  by  sec.  8 of  the  Ontario 
Summary  Convictions  Act,  R.S.O.  1914,  ch.  90.*  This  default 
arose  from  the  fact  that  the  depositions  were  mislaid  by  the 
magistrate.  They  have  been  found  since  this  motion  was  launched, 
and  are  now  with  the  papers.  The  depositions  are  ample  to 
support  the  conviction. 

*8.  Every  Justice  shall  forthwith  after  making  a conviction  or  order  or  an 
order  of  dismissal  transmit  to  the  Clerk  of  the  Peace  for  the  county  or  dist  rict 
the  conviction  or  order  or  order  of  dismissal  together  with  the  information, 
depositions  and  other  papers  relating  to  the  case  and  any  recognizances  in 
respect  of  which  proceedings  are  required  to  be  taken  in  the  Court  of  General 
Sessions  of  the  Peace. 


1920 
Oc (i.  27. 
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It  is  argued  that  the  fact  that  the  depositions  were  not  where 
they  ought  to  have  been  has  prejudiced  the  accused,  because  he 
could  not  obtain  satisfactory  advice  upon  the  question  of  the 
validity  of  his  conviction.  That  he  was  in  any  way  prejudiced 
is  not  shewn,  and  I cannot  find  anything  which  goes  to  support 
this  contention. 

My  views  as  to  the  effect  of  failure  upon  the  part  of  a magis- 
trate to  obey  the  provisions  of  a statute  are  given  in  Rex  v. 
McDevitt  (1917),  39  O.L.R.  138.  Since  that  judgment  was 
written,  the  decision  of  the  Privy  Council  in  Montreal  Street 
R.W.  Co.  v.  Normandin,  [1917]  A.C.  170,  33  D.L.R.  195,  has  been 
received,  and  much  the  same  rule  is  there  stated :• — 

“The  question  whether  provisions  in  a statute  are  directory  or 
imperative  has  very  frequently  arisen  in  this  country,  but  it  has 
been  said  that  no  general  rule  can  be  laid  down,  and  that  in  every 
case  the  object  of  the  statute  must  be  looked  at.  . When 

the  provisions  of  a statute  relate  to  the  performance  of  a public 
duty  and  the  case  is  such  that  to  hold  null  and  void  acts  done  in 
neglect  of  this  duty  would  work  serious  general  inconvenience,  or 
injustice  to  persons  who  have  no  control  over  those  entrusted 
with  the  duty,  and  at  the  same  time  would  not  promote  the  main 
object  of  the  Legislature,  it  has  been  the  practice  to  hold  such 
provisions  to  be  directory  only,  the  neglect  of  them,  though 
punishable,  not  affecting  the  validity  of  the  acts  done”  ([1917] 
A.C.  at  pp.  174,  175). 

I cannot  think  that  to  hold  that  a conviction  became  void  by 
reason  of  the  default  of  the  magistrate  occasioned  by  his  mislaying 
the  papers  would  “promote  the  main  object  of  the  Legislature.” 

I know  of  no  instance  in  which  a failure  to  observe  the  require- 
ment of  a statute  subsequent  to  the  conviction  has  been  allowed 
to  render  void  a conviction  valid  and  unobjectionable  at  the  time 
it  was  made.  All  the  cases  are  those  in  which  a provision  of  the 
statute  has  been  held  to  be  a condition  precedent  to  the  jurisdiction 
to  convict. 

In  any  case  which  may  arise  in  the  future  in  which  it  is  shewn 
that  the  accused  is  really  the  victim  of  injustice  arising  from  some 
accident  or  mischance  by  which  the  depositions  are  lost  or 
destroyed,  or  in  which  there  is  evidence  that  the  magistrate  is 
acting  in  bad  faith,  a remedy  may  be  found. 

This  motion  is  dismissed  with  costs. 
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Vendor  and  Purchaser — Agreement  for  Sale  of  Timber-limit — Cash-deposit  on 
Sale — Balance  of  Purchase-money  Payable  by  Instalments — Failure  to 
Make  First  Deferred  Payment — Time  Made  of  Essence  of  Contract — 
Conditional  Extension  of  Time — Notice — Forfeiture  of  Deposit — Resale — 
W aiver — Qualification — Equitable  Relief — Specific  Performance — Purchaser 
at  Fault. 

The  return  of  the  money-deposit  made  by  the  purchaser  with  the  vendor  upon 
a contract  for  the  sale  and  purchase  of  land  is  ordered  only  in  cases  where 
the  purchaser  seeks  specific  performance  and  is  ready  and  willing  to  carry 
out  his  contract  and  the  circumstances  are  such  that  it  would  be  inequitable 
to  allow  the  vendor  to  retain  the  land  and  the  money.  The  repayment 
in  such  cases  is  decreed  as  a form  of  equitable  relief  against  forfeiture. 

Walsh  v.  Willaughan  (1918),  42  O.L.R.  455,  followed. 

Upon  a contract  for  the  sale  and  purchase  of  a timber-limit  for  $19,000,  a 
cash-deposit,  of  $500  was  made,  the  balance  of  the  price  was  made  payable 
by  instalments,  and  time  was  made  of  the  essence;  if  the  deferred  payments 
should  not  be  made  promptly,  the  vendor  was  to  be  at  liberty  to  enter  and 
resell,  and  any  moneys  paid  by  the  purchaser  were  to  be  forfeited.  The 
purchaser  asked  for  an  extension  of  the  time  f,or  making  the  first  deferred 
payment,  which  was  due  on  the  5th  January,  and  the  vendor  then  said  that 
if  $1,000  was  paid  by  the  12th  January  he  would  extend  the  time  for  pay- 
ment of  the  balance,  $5,500,  until  the  19th  January,  and  that  if  he  did  not 
hear  from  the  purchaser  by  the  12th  January  he  would  sell  to  other  persons. 
The  $1,000  was  not  paid  by  the  12th  January,  and  the  vendor  sold  to  other 
persons : — 

Held,  that  the  purchaser  was  not  entitled  to  recover  the  $500  which  he  had 
paid,  nor  damages  for  breach  of  the  contract. 

Held,  also,  that  the  extension  of  time  was  not  a waiver  of  the  provision  that 
time  should  be  of  the  essence:  there  was  in  effect  a renewed  stipulation 
that  time  would  be  of  the  essence  of  the  agreement  for  the  extended  period, 
and  also  a notice  of  the  vendor's  intention  to  avail  himself  of  the  right  to 
resell. 

Steedman  v.  Drinkle,  [1916]  1 A.C.  275,  explained. 

Action  to  recover  moneys  paid  by  the  plaintiff  as  purchaser 
under  an  agreement  for  the  sale  of  a timber-limit,  and  for  damages 
for  an  alleged  breach  of  the  agreement  by  the  defendant. 


September  24.  The  action  was  tried  by  Orde,  J.,  without  a 
jury,  at  a Toronto  sittings. 

C.  M.  Garvey , for  the  plaintiff. 

No  one  appeared  for  the  defendant. 


November  15.  Orde,  J.: — The  defendant,  although  he  had 
appeared  and  had  delivered  a statement  of  defence,  did  not  appear 
at  the  trial. 
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On  the  1st  December,  1919,  the  plaintiff  and  the  defendant 
entered  into  an  agreement  under  seal  whereby  the  defendant  agreed 
to  sell  to  the  plaintiff  the  license  for  a certain  timber-berth  in  the 
district  of  Algoma,  for  $19,000,  of  which  $500  was  paid  upon  the 
execution  of  the  agreement,  and  the  balance  was  to  be  paid  as 
follows:  $6,500  without  interest  on  or  before  the  5th  January, 

1920,  and  the  remaining  $12,000  in  four  instalments  of  varying 
amount,  with  interest,  on  the  5th  January,  1921,  5th  September, 

1921,  5th  January,  1922,  and  5th  September,  1922,  secured  by  4 
promissory  notes  to  be  dated  the  5th  January,  1920,  and  to  bear 
interest  at  63dz  per  cent,  per  annum  from  that  date.  The  agree- 
ment does  not  say  when  the  4 promissory  notes  were  to  be  delivered, 
but  its 'whole  tenor  makes  it  clear  that  it  was  intended  that  they 
should  be  delivered  on  or  before  the  5th  January,  1920,  along  with 
the  first  payment  of  $6,500.  The  plaintiff  was  to  have  the  im- 
mediate right  to  enter  upon  the  lands  for  the  purpose  of  inspection 
or  of  establishing  camps,  and  was  also  entitled  to  commence 
active  lumbering  operations  after  payment  of  the  $6,500  (and 
presumably  the  delivery  of  the  4 promissory  notes) . The  defend- 
ant was  to  procure  a transfer  of  the  license  (which  was  then  in- 
cumbered)  to  the  plaintiff,  free  from  incumbrance,  and  the 
plaintiff  was  to  assign  it  to  the  defendant  as  security  for  the  pay- 
ment of  the  4 promissory  notes.  There  are  other  provisions  which 
have  no  bearing  upon  the  issues  here,  except  the  following : — 

“Time  shall  be  considered  as  the  very  essence  of  this  agree- 
ment, and  if  the  payments  hereunder  are  not  made  promptly  at 
the  times  and  in  the  manner  above  set  out  the  party  of  the  first 
part  (the  defendant)  shall  be  at  liberty  to  enter  on  the  said  lands 
and  lease  or  sell  the  same  free  from  any  claim  or  demand  what- 
soever of  the  party  of  the  second  part  (the  plaintiff),  and  any 
moneys  paid  by  the  party  of  the  second  part  under  this  agreement 
shall  be  forfeited  by  the  party  of  the  second  part  as  liquidated 
damages  for  breach  of  contract  and  not  as  a penalty.  Provided 
and  it  is  expressly  understood  and  agreed  that,  should  the  party 
of  the  second  part  not  make  the  payment  of  $6,500  on  the  5th  day 
of  January,  1920,  as  herein  set  out,  he  shall  not  be  at  liberty  to 
commence  cutting  on  the  said  lands.” 

The  $500  was  paid  upon  the  execution  of  the  agreement,  and 
upon  the  strength  of  it  the  plaintiff  entered  into  an  agreement  to 
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sell  the  timber-limit  to  certain  other  persons  for  $25,000,  of  which 
a substantial  sum  was  to  be  paid  by  the  31st  December,  1919. 
Some  time  prior  to  that  date,  one  of  those  to  whom  the  plaintiff 
had  contracted  to  sell  told  the  plaintiff  that  he  had  seen  this  limit 
advertised  for  sale  in  ‘ The  Canadian  Lumberman/’  a trade  j oumal. 
There  was  no  evidence  that  the  defendant  was  in  any  way  respons- 
ible for  this  advertisement,  and  it  is  possible  that  its  appearance  was 
due  to  some  mistake.  It  resulted,  however,  in  the  plaintiff  granting 
to  his  sub-purchasers  an  extension  of  time  for  two  weeks;  and, 
as  he  was  evidently  depending  upon  the  payment  from  them  to 
enable  him  to  pay  the  $6,500  to  the  defendant  on  the  5th  January, 
1920,  he  applied  to  the  defendant  to  extend  the  time  for  payment 
from  the  5th  January  to  the  19th  January,  at  the  same  time  asking 
for  an  explanation  of  the  advertisement.  To  this  the  defendant 
replied  that  he  knew  nothing  about  the  advertisement  and  that 
the  plaintiff  could  have  found  out  about  it  by  telegraphing  to  those 
who  had  published  it.  The  defendant  then  said  that  if  the  plaintiff 
would  send  him  a certified  cheque  for  $1,000  or  telegraph  the 
money  to  one  of  the  banks  at  Sault  Ste.  Marie,  by  the  12th  January, 
1920,  he  would  extend  the  time  for  closing  the  deal  until  the  19th 
January.  He  also  notifies  the  plaintiff  that  other  people  are 
negotiating  for  the  limit  and  that  if  the  plaintiff  does  not  “take 
up  the  deal”  the  others  wish  to  do  so,  and  concludes  his  letter  with 
these  words:  “-So  if  I don’t  hear  from  you  by  Monday  night” 
(i.e.,  the  12th  January)  “I  will  close  the  deal  with  them.” 

The  plaintiff  was  unable  to  pay  the  $1,000,  but  wrote  to  the 
defendant  telling  him  that  his  sub-purchasers  had  found  that  the 
advertisement  was  a mistake,  and  that  they  were  willing  to  go  on 
with  the  deal. 

On  the  15th  January,  1920,  the  defendant  acknowledged  the 
receipt  of  the  plaintiff’s  letter  and  told  him  that  it  was  too  late, 
as  he,  the  defendant,  had  accepted  another  offer  by  which  he  was 
paid  in  full.  He  explained  that  he  was  ill  and  “did  not  want  to 
take  another  chance  by  giving  you  2 weeks’  option  and  then  to 
be  thrown  down  again” — not  an  unreasonable  stand  to  take  in 
view  of  the  fact  that  up  to  that  time  he  had  received  only  $500  on 
account  of  a $19,000  sale.  The  plaintiff  swore  that  he  subsequently 
offered  to  the  purchaser  from  the  defendant  first  $25,000,  and  then 
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$29,000,  and  that  the  offers  were  refused,  and  that  the  limit  was 
afterwards  offered  to  the  persons  to  whom  he,  the  plaintiff,  had 
agreed  to  sell,  for  $32,000. 

The  plaintiff  now  claims  the  return  of  the  $500  which  he  paid 
and  $11,000  damages  for  the  alleged  breach  of  contract. 

The  plaintiff  relies  upon  Kilmer  v.  British  Columbia  Orchard 
Lands  Limited,  [1913]  A. C.  319, 10  D.L.R.  172,  Steedman  v.  Drinkle , 
[1916]  1 A.C.  275,  25  D.L.R.  420,  and  Brickies  v.  Snell , [1916] 

2 A.C.  599,  30  D.L.R.  31,  as  establishing  his  right  to  a refund  of 
the  deposit  of  $500  paid  upon  the  execution  of  the  contract.  But 
the  judgment  of  the  Appellate  Division  in  Walsh  v.  Willaughan 
(1918),  42  O.L.R.  455,  42  D.L.R.  581,  establishes  that  the  return 
of  the  deposit  is  ordered  only  in  cases  where  the  plaintiff  seeks 
specific  performance  and  is  ready  and  willing  to  carry  out  his 
contract  and  the  circumstances  are  such  that  it  would  be  inequitable 
to  allow  the  vendor  to  retain  the  land  and  the  money.  The  repay- 
ment in  such  cases  is  decreed  as  a form  of  equitable  relief  against 
forfeiture.  In  the  present  case  specific  performance  is  not  sought 
— perhaps  because  it  could  not  be  granted,  as  the  defendant  has 
resold  the  timber-limit.  The  present  case  is  substantially  on  all 
fours  with  Walsh  v.  Willaughan,  and  it  would  not  be  useful  to 
repeat  the  reasoning  of  that  judgment  here. 

There  is  one  feature  of  the  present  case  which,  however, 
requires  some  comment.  The  plaintiff’s  request  for  an  extension 
of  the  time  fixed  for  paying  the  $6,50.0  was  granted  conditionally, 
that  is,  the  defendant  gave  the  plaintiff  a further  week  within 
which  to  pay  $1,000,  and  if  that  sum  was  paid  within  that  week 
then  the  plaintiff  was  to  have  an  additional  week  in  which  to  pay 
the  remaining  $5,500,  but  the  defendant  expressly  stipulated  that 
“if  I don’t  hear  from  you  by  Monday  I will  close  with  them,” 
that  is,  with  the  other  prospective  purchasers. 

It  is  now  suggested  that  the  extension  of  time  under  these 
conditions  constitutes  an  absolute  waiver  of  the  provision  that 
time  should  be  of  the  essence  of  the  contract,  on  the  authority  of 
Kilmer  v.  British  Columbia  Orchard  Lands  Limited  and  Steedman  v. 
Drinkle,  and  it  must  be  confessed  that  there  is  language  in  the 
judgment  in  Steedman  v.  Drinkle  which  might  indicate  that  a * 
mere  extension  of  time  without  qualification  might  amount  to  a 
waiver  of  the  right  to  insist  upon  time  as  of  the  essence  of  the 
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contract.  Whether  that  is  a principle  which  the  Judicial  Com- 
mittee really  intended  to  lay  down  must  remain  to  be  seen,  but 
I cannot  believe  that  it  was  intended  to  decide  that  every  exten- 
sion, however  qualified,  should  constitute  such  a waiver.  In  the 
present  case  the  plaintiff  was  notified  in  effect  that  if  the  $1,000 
was  not  paid  within  the  extended  period  of  one  week  the  contract 
would  be  at  an  end,  and  the  defendant  would  consider  himself  at 
liberty  to  resell.  This,  in  my  judgment,  constituted  both  a 
renewed  stipulation  that  time  would  be  of  the  essence  of  the 
agreement  for  the  extended  period,  and  also  a notice  of  the  defend- 
ant’s intention  to  avail  himself  of  his  right  to  resell.  The  $1,000 
was  not  paid,  and  the  defendant  resold.  In  these  circumstances, 
I am  of  the  opinion  that  the  contract  went  off  because  of  the 
plaintiff’s  own  default,  and  that  he  cannot  recover  his  deposit. 

The  claim  for  damages  can,  of  course,  have  no  foundation, 
there  being  no  breach  of  contract  by  the  defendant.  It  is  im- 
material at  what  price  the  defendant  resold.  There  was  in  fact 
no  evidence  as  to  the  price  the  defendant  obtained  on  the  resale. 
His  statement  of  defence  alleges  that  he  resold  for  $18,500. 

The  action  will  be  dismissed;  but,  as  the  defendant  did  not 
appear  at  the  trial,  the  dismissal  will  be  without  costs. 
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[IN  CHAMBERS.] 

Rnx  v.  Martel. 

Ontario  Temperance  Act— Magistrate's  Conviction  for  Offence  against  sec  11 

Having  Intoxicating  Liquor  in  Place  other  than  “ Private  Dwelling  House”— 
Suite  of  Rrwms  in  Apartment  House  {not  in  City)— Complete  Separation 
from  other  Suites  m Same  Building — Separate  Entrances — Sec  2 ( i ) of  Act 
—Proviso  {p— Effect  of— Liquor  Kept  in  Box  outside  of  House— Eidence — 
Inadmissible  Testimony— Effect  on  Result— u Some  Substantial  Wrong”— 
Sec.  102a.  {, 8 Geo.  V.  ch.  40,  sec.  19.)  y 

The  defendant  and  his  family  occupied  a dwelling  on  the  ground  floor  of 
a building  (not  in  a city);  another  family  occupied  a similar  dwelling: 
also  on  the  ground  floor;  and  the  part  of  the  building  above  the  ground 
floor  was  occupied,  as  a dwelling,  by  a third  tenant.  Each  tenant  had  his 
own  door  leading  into  the  street,  and  the  defendant  had  another  door 
leading  into  a yard  in  the  rear.  There  was  no  internal  communication 
between  the  dwellings  on  the  ground  floor  or  between  either  of  them  and 
the  dwelling  above.  The  defendant  was  convicted,  by  a Police  Magistrate 
ol  an  offence  against  sec.  41  of  the  Ontario  Temperance  Act  by  reason  of  his 
having  intoxicating  liquor  in  this  dwelling:— 
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Held,  that,  notwithstanding  the  first  proviso  to  para,  (i)  of  sec.  2 of  the  Act, 
which  enacts  that  the  expression  “private  dwelling  house”  does  not  include 
or  mean,  inter  alia,  “any  house  or  building  the  rooms  or  compartments  in 
which  are  leased  to  different  persons,”  the  defendant’s  part  of  the  building 
was  a “private  dwelling  house;”  and  having  intoxicating  liquor  therein 
was  not  an  offence  against  sec.  41. 

There  was  evidence  that  the  defendant  had  intoxicating  liquor  in  a box  in 
the  yard  behind  the  house,  the  box  not  forming  part  of  his  . private  dwelling 
house;  but  the  greater  part  of  the  evidence  was  testimony  extracted  from 
the  defendant  and  his  wife,  whom  the  magistrate  held  to  be  compellable 
witnesses  for  the  prosecution: — 

Held,  that  important  evidence  had  thus  been  wrongly  admitted;  and,  as  in 
all  probability  the  result  was  thereby  affected,  “some  substantial  wrong,” 
within  the  meaning  of  sec.  102a.  (8  Geo.  V.  ch.  40,  sec.  19),  had  been 
occasioned  by  the  admission;  and  the  conviction  must  be  quashed. 

Rex  v.  Collina  (1920),  48  O.L.R.  199,  distinguished. 


Motion  to  quash  a conviction  of  the  defendant,  made  by  the 
Police  Magistrate  for  the  Town  of  Cochrane,  on  the  15th  September 
1920,  for  having  intoxicating  liquor  in  a place  other  than  the 
private  dwelling  house  in  which  the  defendant  resided,  contrary 
to  sec.  41  of  the  Ontario  Temperance  Act. 


November  16.  The  motion  was  heard  by  Rose,  J.,  in  Chambers. 

J . M.  Ferguson,  for  the  defendant: 

F.  P.  Brennan,  for  the  magistrate  and  informant. 

November  20.  Rose,  J. : — It  was  clearly  proved,  by  evidence 
to  which  no  objection  can  be  taken,  that  the  defendant  had  liquor 
in  his  residence;  and  the  first  question  to  be  decided  is  whether 
that  residence  was  or  was  not  a “ private  dwelling  house, ” within 
the  meaning  of  the  Act.  It  answers  the  description  contained  in 
sec.  2 (i)  of  the  Act,  that  is  to  say,  it  is  a “separate  dwelling  with 
a separate  door  for  ingress  and  egress,  and  actually  and  exclusively 
occupied  and  used  as  a private  residence;”  the  difficulty  is  in 
saying  whether  it  is  taken  out  of  the  class  of  private  dwelling  houses 
by  the  first  proviso  to  para,  (i)  of  sec.  2,  which  enacts  that  the 
expression  “private  dwelling  house”  does  not  include  or  mean, 
inter  alia,  “any  house  or  building  the  rooms  or  compartments  in 
which  are  leased  to  different  persons.” 

On  the  ground  floor  of  the  building  in  question  are  two  dwellings, 
the  one  occupied  by  the  defendant  and  his  family,  and  the  other  by 
another  tenant.  Each  tenant  has  his  own  door  leading  into  the 
street;  the  defendant  has,  in  addition,  a door  leading  into  a yard 
at  the  rear;  there  is  no  internal  communication  between  the 
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defendant’s  part  and  the  part  occupied  by  the  other  tenant.  The 
part  of  the  building  above  the  ground  floor  is  occupied,  as  a dwell- 
ing, by  a third  tenant.  Access  to  it  is  by  an  outside  stairway; 
there  is  no  internal  communication  between  it  and  the  ground 
floor.  The  building  is  not  in  a city,  and  the  second  proviso, 
relating  to  suites  of  rooms  in  apartment  blocks,  does  not  apply. 

The  words  quoted  from  the  proviso  are  very  general;  but, 
having  regard  to  the  fact  that  they  follow  words  excepting  from 
the  definition  boarding  houses,  lodging  houses,  inns,  taverns, 
hotels,  and  other  houses  or  places  of  public  entertainment,  and 
also  to  the  fact  that  if  they  were  given  their  widest  possible  mean- 
ing they  would  except  from  the  definition  of  “ private  dwelling 
house”  any  single  house  of  a row  of  small  houses — the  whole  row, 
with  its  single  roof  and  continuous  front  and  rear  walls,  forming 
a single  “ building” — which,  obviously,  they  were  not  intended  to 
do,  I have  come  to  the  conclusion  that  they  have  not  the  effect 
suggested,  and  that,  notwithstanding  the  proviso,  the  defendant’s 
part  of  the  building  is  a private  dwelling  house.  The  defendant, 
therefore,  was  not  guilty  of  any  offence  in  having  liquor  in  the 
house. 

In  the  yard  behind  the  house  was  a large  box,  which  some 
witnesses  said  was,  and  some  said  was  not,  nailed  to  the  wall  of 
the  house.  Upon  the  evidence,  I do  not  think  it  can  be  said  to 
have  formed  part  of  the  defendant’s  private  dwelling  house.  The 
conviction,  then,  could  be  supported  by  evidence  that  the  defend- 
ant had  liquor  in  this  box.  There  was  such  evidence;  but  the 
greater  part  of  it  was  inadmissible — being  testimony  extracted 
from  the  defendant  and  his  wife,  whom  the  magistrate,  in  spite 
of  objection  taken  by  counsel,  held  to  be  compellable  witnesses 
for  the  prosecution.  Apart  from  this  inadmissible  evidence  and 
some  other  evidence,  the  admission  of  which  was  equally  shocking, 
and  which  was  “ruled  out”  on  the  application  of  the  constable 
who  had  given  it,  viz.,  evidence  of  statements  made  by  the  defend- 
ant’s wife,  through  her  son,  aged  nine,  as  interpreter,  and  not  in 
the  presence  of  the  defendant,  it  is  possible  to  find  in  the  record  of 
the  proceedings  evidence  which,  if  believed,  would,  perhaps, 
support,  but  no  more  than  support,  a holding  that  the  defendant 
had  liquor  in  the  box  mentioned.  This  is  as  follows:  evidence 
that  2 cases  of  liquor  were  delivered  at  the  defendant’s  residence 
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and  that  a few  bottles  were  there  when  the  police  went  to  search, 
and  a statement  by  the  little  boy,  whose  evidence  seems  to  have 
been  taken  without  his  being  sworn,  that  when  the  defendant 
opened  the  cases  he  gave  4 bottles  to  his  wife  and  carried  the  others 
away,  and  that,  a day  or  two  later,  the  wife  took  “ bottles”  out 
of  the  box.  It  is  conceivable  that  this  evidence  would  have  been 
believed  and  acted  upon,  even  if  there  had  been  no  other  evidence, 
but  I think  the  probability  is  that,  if  the  decision  was  not  based 
upon  a holding  that  the  defendant’s  residence  was  not  a private 
dwelling  house,  and  if  any  importance  was  attached  to  the  sup- 
posed fact  that  the  defendant  had  had  liquor  in  the  box,  the 
evidence  to  which  weight  was  given  as  regards  the  box  was  the 
inadmissible  evidence,  rather  than  the  evidence  of  the  little  boy. 
“Some  substantial  wrong,”  within  the  meaning  of  sec.  102a. 
(8  Geo.  V.  ch.  40,  sec.  19),  was,  therefore,  occasioned  by  the 
admission  of  the  evidence:  Rex  v.  Duckworth  (1916),  37  O.L.R. 
197,  31  D.L.R.  570;  Rex  v,  Melvin  (1916),  38  O.L.R.  231,  34 
D.L.R.  382;  Rex  v.  Grassi  (1917),  40  O.L.R.  359.  The  case  is  not 
like  Rex  v.  Collina  (1920),  48  O.L.R.  199,  in  which  there  was 
“ample  admissible  evidence  coupled  with  the  prima  facie  proof  of 
guilt  to  justify  the  conviction”  (p.  202). 

What  made  the  magistrate  think  that  a departure  from  the 
well  known  rules  relating  to  the  administration  of  criminal  justice 
was  permissible  in  this  case  does  not  appear:  what  does  appear  is 
that  important  evidence  was  wrongly  admitted,  and  that  in  all 
probability  the  result  was  thereby  affected;  and,  this  appearing, 
the  conviction  must  be  quashed. 

There  will  be  the  usual  order  for  the  protection  of  those  con- 
cerned. 
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Pleet  v.  Canadian  Northern  Quebec  R.W.Co. 

Railway — Carriers — Loss  of  Car-load  of  Potatoes  by  Freezing — Failure  of 
Consignee  to  Remove  from  Car  within  Reasonable  Time  after  Notice  of 
Arrival  at  Destination — Termination  of  Liability  of  Railway  Company  as 
Carriers — Liability  as  Warehousemen — Absence  of  Subsequent  Negligence — 
Bill  of  Lading — Responsibility  for  Loss  of  Goods  on  Connecting  Railway — 
Onus — Evidence — Extent  of  Liability  of  Carriers — “ Act  of  God” — 
“ Inherent  Vice” — Susceptibility  to  Freezing — Delay. 

Potatoes  were  loaded  on  a car  of  the  defendants  upon  a siding  near  H.  station, 
in  the  Province  of  Quebec,  on  the  13th  and  14th  January,  1920.  The  car 
was  picked  up  at  H.  station  on  the  morning  of  the  15th  and  taken  to  St.  J., 
where  it  was  inspected  and  found  to  be  in  good  order,  with  heaters  burning. 
The  potatoes  were  consigned  to  the  plaintiff  at  Ottawa,  and  arrived  there  on 
the  evening  of  the  15th  (Thursday).  A bill  of  lading  was  issued  at  St.  J.,  which 
the  shipper  attached  to  a draft  for  the  price  of  the  potatoes,  and  forwarded 
by  mail  to  a bank  in  Ottawa.  There  was  a conflict  of  evidence  as  to  when 
the  plaintiff  was  notified  of.  the  arrival  of  the  potatoes.  On  Saturday 
morning,  the  plaintiff  paid  the  draft,  and  went  to  the  freight-sheds,  where 
he  paid  the  freight  and  also  charges  for  switching  the  car  to  the  tracks 
of  the  Grand  Trunk,  which  were  nearer  his  place  of  business.  About 
10.30  on  Saturday  night,  the  car  was  placed  on  the  Grand  Trunk  tracks, 
at  the  place  indicated  by  the  plaintiff.  Early  on  Sunday  morning,  the  car 
was  examined  by  a freight  foreman  of  the  Grand  Trunk,  who  found  the 
heaters  burning  and  the  temperature  inside  the  car  40°.  The  weather  had 
been  very  cold  ever  since  the  loading  began.  About  11  a.m.  on  Monday, 
a Government  inspector  opened  the  car,  an,d  found  the  contents  “frozen 
solid.”  This  was  the  only  inspection  between  Sunday  morning  and 
Tuesday  morning,  when  the  plaintiff’s  men  began  to  unload  and  foufid  the 
potatoes  badly  frozen.  The  plaintiff  sued  the  defendants  as  carriers  for 
damages  in  respect  of  bis  loss:— 

Held , upon  the  evidence,  that  the  potatoes  were  not  frozen  when  loaded  or 
when  inspected  at  St.  J. ; that  the  plaintiff  was  notified  by  the  defendants 
on  Friday  morning  that  the  potatoes  had  arrived  on  the  previous  evening 
at  the  point  to  which  they  were  consigned;  that  he  went  out  to  the  defend- 
ants’ freight-sheds  on  the  afternoon  of  the  same  day;  and  that  he  had 
ample  time  to  have  taken  delivery  if  he  had  first  paid  the  shipper’s  draft 
and  obtained  the  bill  of  lading. 

And  held,  that  after  Friday  evening — a reasonable  time  for  unloading  having 
elapsed — the  defendants  were  liable  only  as  warehousemen,  that  is,  merely 
for  negligence;  and  no  negligence  subsequent  to  that  time  had  been  proved 
against  them. 

Chapman  v.  Great  Western  R.W.  Co.  (1880),  5 Q.B.D.  278,  Grand  Trunk 
R.W.  Co.  v.  McMillan  (1889),  16  Can.  S.C.R.  543,  and  Richardson  v. 
Canadian  Pacific  R.W.  Co.  (1890),  19  O.R.  369,  followed. 

By  one  of  the  conditions  of  the  bill  of  lading  the  defendants  were  made  respon- 
sible for  any  loss  to  the  plaintiff  qaused  by  the  act,  neglect,  or  default  of  the 
Grand  Trunk  Railway  Company,  and  must  satisfy  the  Court  that  the 
plaintiff’s  loss  was  not  so  caused: — 

Held,  upon  the  evidence,  that  the  onus  thus  cast  upon  the  defendants  had 
been  fully  discharged. 

At  common  law  and  under  another  provision  of  the  bill  of  lading,  the  defend- 
ants were  liable,  as  and  while  carriers,  for  damage  to  the  potatoes,  unless 
the  damage  could  be  attributed  to  the  “act  of  God”  or  an  “inherent  vice” 
in  the  goods. 

Ham  v.  McPherson  (1842),  6 U.C.  (O.S.)  360,  followed. 
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The  onus  was  on  the  plaintiff  to  prove,  and  he  had  failed  to  prove,  that  the 
damage  to  the  potatoes  took  place  while  they  were  under  the  control  of 
the  defendants. 

Qucere , whether  freezing  is  an  ‘‘act  of  God,”  and  reference  to  American  cases. 
The  inherent  vice  or  character  of  potatoes — their  susceptibility  to  damage 
from  low  temperatures — imposed  upon  the  defendants  the  duty  of  moving 
the  potatoes  as  soon  as  possible;  but  there  was  no  delay,  and  no  negligence; 
on  the  contrary,  there  was  the  utmost  care  and  diligence  on  their  part; 
while  the  plaintiff  was  guilty  of  delay  and  did  not  exercise  ordinary  business 
prudence. 

And  the  action  was  dismissed. 

Action  to  recover  damages  for  loss  suffered  by  the  plaintiff 
by  injury  to  goods  in  transit  on  the  defendants’  railway. 

October  20  and  21.  The  action  was  tried  by  Latchford,  J., 
without  a jury,  at  an  Ottawa  sittings. 

A.  E.  Honeywell , for  the  plaintiff. 

G.  F.  Macdonnell,  for  the  defendants. 

November  20.  Latchford,  J.: — This  action  is  brought  by  a 
produce-merchant  of  Ottawa  against  the  defendants,  who  are 
common  carriers,  for  damages  resulting  from  the  loss  sustained 
by  the  plaintiff  on  a shipment  on  the  15th  January,  1920,  by  the 
defendants’  line  of  railway,  of  a car-load  of  potatoes  from  a siding 
near  Huberdeau  station,  about  40  miles  north  of  St.  Jerome,  in 
the  Province  of  Quebec,  to  the  City  of  Ottawa. 

The  plaintiff  alleges  that  the  potatoes  when  shipped  were  in 
good  order,  and  that  when  delivered  to  him  at  Ottawa  they  were 
greatly  depreciated  in  value,  owing  to  the  fact  that  they  were 
frozen,  through  the  neglect  or  default  of  the  defendants  in  not 
keeping  the  car  properly  heated  while  in  transit  from  Huberdeau 
to  the  point  of  delivery  at  Ottawa. 

The  defendants  assert  that  the  potatoes  were  carried  at  the 
owner’s  risk  of  deterioration,  and  deny  that  they  entered  into 
any  contract  to  heat  the  car,  although  they  did  supply  it  with 
two  heaters,  which  were  kept  burning  from  the  time  the  car  was 
loaded  until  it  was  unloaded.  They  also  allege  that  the  potatoes 
were  not  frozen  while  in  their  possession. 

Upon  the  evidence  I find  that  the  potatoes  were  not  frozen 
when  loaded  near  Huberdeau. 

Loading  was  begun  on  Tuesday  the  13th  January  about 
1 p.m.,  and  was  finished  on  Wednesday  about  5 p.m.  Four 
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hundred  and  thirty  bags  of  potatoes  were  placed  upon  the  car, 
which  was  a potato  car,  or  a car  used  as  a refrigerator  car  in 
summer,  and  in  winter  for  the  shipment  of  potatoes  and  other 
commodities  likely  to  be  affected  by  frost.  At  each  end  of  such 
cars  is  a small  compartment,  in  which  ice  is  placed  at  times  for 
refrigerating  purposes,  and  stoves  at  other  times  for  the  pro- 
duction of  heat.  The  car,  although  an  old  car,  corresponded  to 
the  description  ordered  from  the  defendants  by  the  plaintiff,  and 
while  loading  was  going  on  the  heaters  were  working  well  and  kept 
supplied  with  oil. 

The  weather  on  Tuesday  afternoon  was  mild,  but  was  some- 
what colder  on  Wednesday.  The'  records  of  the  meteorological 
service  of  Canada,  filed  at  the  trial,  indicate  that  on  the  14th  the 
maximum  at  Huberdeau  was  9°  and  the  minimum  —16°.  On  the 
15th  it  varied  there  from  -3°  to  -34°.  The  time  of  maximum  or 
minimum  temperature  is  not  stated,  but  it  is  not  improbable  that 
the  minimum  was  as  usual  some  time  during  the  night. 

The  shipper  telephoned  from  Huberdeau  to  the  agent  of  the 
defendants  at  St.  Jerome  on  the  14th,  and  asked  for  a bill  of 
lading.  In  reply  the  agent  informed  him  that  he  could  not  give 
a bill  of  lading  until  the  car  arrived  at  St.  Jerome  and  was  found 
to  be  in  good  order.  The  car  was  picked  up  at  Huberdeau  on  the 
morning  of  Thursday  the  15th,  and  tak6n  to  St.  Jerome,  where 
it  was  inspected  and  found  to  be  in  good  order,  with  the  heaters 
burning.  The  agent  then  issued  a bill  of  lading,  which  the  shipper 
attached  to  a draft  for  the  price  of  the  potatoes,  and  forwarded 
by  mail  to  La  Banque  Nationale,  Ottawa. 

The  potatoes  arrived  at  Ottawa  on  the  evening  of  Thursday 
the  15th.  The  weather  was  colder  there  than  on  the  previous 
day,  the  maximum  and  minimum  temperatures  being  -2°  to  -18°. 
Early  on  the  following  morning  the  heaters  were  inspected.  They 
were  burning  and  in  apparently  good  condition.  A clerk  in  the 
freight  office  of  the  defendants  says  that  she  telephoned  to  the 
plaintiff’s  place  of  business  about  10  a.m.;  that  the  plaintiff 
came  out  in  the  afternoon  and  asked  permission  to  inspect  the  car; 
but  that,  as  he  had  not  the  bill  of  lading  with  him,  his  request 

was  not  complied  with.  Zero  v weather  still  prevailed 4°  to 

-25°. 
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The  plaintiff  states  that  he  was  not  notified  of  the  arrival 
of  the  car  until  9 a.m.  on  Saturday  the  17th;  that  he  went  to  the 
bank  as  soon  as  it  was  open,  paid  the  draft,  which  was  for  SI, 017.80, 
and  proceeded  to  the  freight-shed,  where  he  paid  the  freight, 
S89.70,  and  a charge  of  S5.85  for  switching  the  car  from  the 
tracks  of  the  defendants  to  a point  about  a mile  nearer  to  the 
plaintiff’s  place  of  business  on  the  tracks  of  the  Grand  Trunk 
Railway  Company.  An  additional  charge  of  $2  for  heating 
was  omitted  by  mistake  from  the  original  freight-bill,  and  was 
afterward,  on  demand,  paid  by  the  plaintiff.  It  does  not  appear 
that  Pleet  examined  the  potatoes  on  Saturday  when  at  the  freight 
office  of  the  defendants. 

The  heaters  were  burning  on  Saturday  morning  when  Barette, 
one  of  the  defendants’  men,  inspected  them.  The  car  lay  on  a 
siding  until  3.30  on  Saturday  afternoon,  when  it  was  moved  to  the 
tracks  called  “exchange  tracks”  between  the  defendants’  arid  the 
Grand  Trunk  system.  About  10.30  on  Saturday  night  it  was 
placed  on  the  delivery  or  truck  tracks  of  the  Grand  Trunk  Railway, 
at  the  central  station,  as  requested  by  the  plaintiff — too  late, 
however,  even  had  the  plaintiff  been  then  notified,  to  permit  of 
its  being  unloaded  that  night.  The  weather  was  less  severe  on 
Saturday,  17°  to  -8°. 

On  Sunday  morning,  about  7.10,  the  car  was  examined  by  a 
freight  foreman  of  the  Grand  Trunk  Railway.  He  found  both 
heaters  burning  and  tested  the  temperature  inside  the  car-door, 
finding  it  to  be  40°.  Outside  the  thermometer  registered  from 
zero  to  -14°. 

At  about  11  a.m.  on  Monday,  Mr.  Charles  H.  Snow,  a fruit 
inspector  for  the  Dominion  Government,  in  the  discharge  of  his 
duties  and  of  his  own  motion,  opened  the  car  and  found  the  con- 
tents to  be,  he  states,  “frozen  solid.” 

Mr.  Snow’s  was  the  only  inspection  of  the  car  made  between 
Sunday  morning  and  Tuesday  morning. 

Although  notified  early  on  Monday  of  the  arrival  of  the  car 
at  the  delivery  tracks,  the  plaintiff  took  no  steps  to  unload  it  on 
that  day.  He  says  that  it  was  impossible  to  unload  it  owing  to 
the  extremely  cold  weather  prevailing.  This  cannot  be  the 
true  reason,  as  unloading  was  proceeded  with  on  Tuesday  morning, 
when  the  temperature  was  still  below  zero.  The  records  for 
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Ottawa  are  for  Monday  -6°  to  -29° — and  for  Tuesday  -2°  to 
-28°.  That  the  plaintiff  did  not  wait  for  a milder  day  was  doubt- 
less due  to  his  inability  to  supply  from  stock  the  demands  of  his 
customers. 

The  plaintiff’s  men  found  the  potatoes  badly  frozen,  and  at 
once  notified  the  plaintiff  and  the  railway  officials. 

There  is  a conflict  of  testimony  as  to  the  condition  of  some  of 
the  potatoes.  Two  witnesses  for  the  defendants  depose  that 
the  upper  layer  of  bags  were  damp  or  wet,  indicating  that  the 
contents  had  been  frozen  and  had  thawed;  and,  while  this  cir- 
cumstance was  unobserved  or  denied  by  the  plaintiff  and  his  wit- 
nesses, it  may  well  have  been  the  case  at  the  time  the  car  was 
opened.  The  temperature  would  naturally  be  higher  where  the 
currents  of  heated  air  arising  from  the  burners  at  each  end  of  the 
car  would  meet  than  at  any  other  place  not  directly  affected  by 
radiation  from  the  heaters  themselves;  and  frozen  potatoes  in 
the  top  layer,  especially  near  the  centre  of  the  car,  would  be  the 
first  to  be  thawed.  In  any  case  the  wet  bags  would  freeze  dry 
very  soon  after  the  car  was  opened. 

Whether  certain  bags  were  wet  or  not  is,  I think,  unimportant. 
The  point  is,  however,  stressed  by  the  defendants,  as  indicating 
that  the  potatoes  were  frozen  at  or  before  shipment.  All  it  does 
indicate  is  that  some  frozen  potatoes  were  thawed  before  Tuesday 
morning. 

I find  that  the  potatoes  were  not  frozen  when  shipped  or  when 
inspected  at  St.  Jerome.  Between  the  morning  of  the  15th  and 
the  morning  of  the  19th,  it  is  certain  that  they  were  badly  damaged 
by  frost.  Just  when  in  the  interval  the  damage  was  done,  it  is, 
I think,  impossible  to  conclude,  except  as  a matter  of  probability. 

At  Ottawa,  zero  weather  had  been  continuous  from  the  15th 
to  the  20th,  except  during  some  hours  on  the  17th,  when  the 
mercury  rose  to  17°.  The  cold  was  even  more  severe  on  the  18th, 
19th,  and  20th  than  it  had  been  on  the  three  days  prior  to  the 
18th.  From  3.30  in  the  afternoon  of  the  17th,  the  car  was  stand- 
ing on  sidings,  except  while  in  motion  for  about  a mile. 

If  Mr.  Snow’s  opinion  is  well-founded,  and  I know  of  no  reason 
for  doubting  it,  that  the  potatoes  were  more  likely  to  freeze 
while  the  car  was  at  rest  than  when  in  motion,  they  were  pro- 
bably frozen  after  their  arrival  at  Ottawa. 
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I find  that  the  plaintiff,  notwithstanding  his  denial,  was 
notified  on  the  morning  of  Friday  that  the  potatoes  had  arrived 
on  the  previous  evening  at  the  point  to  which  they  were  consigned, 
and  that  he  went  out  to  the  defendants’  freight-station  on  the 
afternoon  of  that  day.  He  had  ample  time  to  have  taken  delivery 
on  Friday  if  he  had  first  paid  the  consignor’s  draft  and  obtained 
the  bill  of  lading. 

Time  began  to  run  against  him  from  Friday  morning,  when 
he  had  knowledge  of  the  arrival  of  the  car,  though  formal  notice 
mailed  on  that  day  did  not  reach  him  until  the  morning  of  Satur- 
day. 

It  is  well-established  law  that  on  the  lapse  of  a reasonable 
time  after  knowledge,  actual  or  implied,  on  the  part  of  a con- 
signee, of  the  arrival  of  his  goods  at  their  destination,  the  liability 
of  the  carriers  undergoes  a change  and  they  are  thereafter  respon- 
sible as  warehousemen  only,  that  is,  merely  for  negligence : Richard- 
son v.  Canadian  Pacific  R.W.  Co.  (1890),  19  O.R.  369;  Grand 
Trunk  R.W.  Co.  v.  McMillan  (1889),  16  Can.  S.C.R.  543,  555. 

“What  will  amount  to  reasonable  time  is  sometimes  a question 
of  difficulty,  but  as  a question  of  fact,  not  of  law.  As  such  it 
must  depend  on  the  circumstances  of  the  particular  case:”  per 
Cockburn,  C.J.,  in  Chapman  v.  Great  Western  R.W.  Co.  (1880), 
5 Q.B.D.  278,  282. 

In  this  case  the  most  obvious  circumstances  are  the  known 
susceptibility  of  potatoes  to  damage  from  frost,  their  shipment 
in  mid-winter  from  a point  well  to  the  north  in  Quebec,  the  inte  sit}" 
of  the  cold  continuously  prevailing  during  loading,  transit;  and 
the  delay  after  notice  of  arrival,  the  greater  danger  from  frost  as 
stated  by  Mr.  Snow  while  the  car  was  not  in  motion,  and  the 
proximate  incidence  of  a Sunday,  when  unloading  would  be 
illegal,  and  further  exposure  inevitable. 

In  the  Chapman  case,  Lord  Chief  Justice  Cockburn  observes 
(pp.  281,  282)  that  the  consignee  “cannot,  for  his  own  convenience, 
or  by  his  own  laches,  prolong  the  heavier  liability  of  the  carrier 
beyond  a reasonable  time.” 

It  was  merely  as  a matter  of  convenience  that  the  plaintiff 
desired  the  defendants  to  switch  the  car  to  the.  exchange  tracks 
with  the  connecting  railway.  After  Friday  evening — a reasonable 
time  for  unloading  having  elapsed — the  defendants  were,  in 
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my  opinion,  liable  only  as  bailees.  Negligence  subsequent  to 
that  time  not  having  been  proved  against  them,  their  only  lia- 
bility is  as  carriers  for  acts  done  or  omitted  before  Friday  evening, 
unless  their  position  is  altered  to  their  prejudice  by  the  switching 
contract  made  with  the  plaintiff. 

P | .Under  sec.  1 of  the  conditions  of  the  bill  of  lading,  the  carriers 
of  the  goods  therein  described  are  declared  to  be  liable  for  any 
loss  thereof  or  damage  thereto  except  as  thereinafter  provided. 
f.  ; Section  2 of  the  conditions  provides,  inter  alia,  that,  in  the 
case  of  shipments  from  one  point  in  Canada  to  another  point  in 
Canada,  the  carrier  issuing  the  bill  of  lading,  in  addition  to  any 
other  liability  thereunder,  shall  be  liable  for  any  loss,  etc.,  from 
which  another  carrier  to  whom  the  goods  are  delivered  is  not 
by  the  terms  of  the  bill  of  lading  exempt,  “caused  by  or  resulting 
from  the  act,  neglect,  or  default  of  any  other  carrier  to  whom 
such  goods  may  be  delivered  in  Canada  ...  or  over  whose 
line  or  lines  such  goods  may  pass  in  Canada  . . . the  onus 

of  proving  that  such  loss  was  not  so  caused  or  did  not  so  result” 
being  upon  the  carrier  issuing  the  bill  of  lading.  The  defendants 
are  not,  by  any  other  provision,  exempt  from  liability  for  loss 
occasioned  by  the  other  carrier. 

The  defendants  are  thus  made  responsible  for  any^loss  to  the 
plaintiff  caused  by  the  act,  neglect,  or  default  of  the  Grand  Trunk 
Railway  Company,  and  must  satisfy  the  Court  that  the  plaintiff’s 
loss  was  not  so  caused. 

The  onus  cast  upon  the  defendants  by  sec.  2 has,  I find,  been 
fully  discharged.  Affirmative  proof  has  been  given  that  the  loss 
was  not  caused  by  or  resulting  from  the  act,  neglect,  or  default 
of  the  other  carrier.  The  car  was  promptly  moved,  the  heaters 
were  in  good  order  and  burning  on  Sunday  morning  when  inspected, 
and  on  Tuesday  when  the  car  was  opened.  It  is,  I consider, 
fairly  to  be  inferred  that  they  were  burning  during  the  interval. 

At  common  law  and  under  sec.  1 of  the  bill  of  lading,  the 
defendants  were  liable,  as  and  while  carriers,  for  damage  to  the 
potatoes,  unless  the  damage  can  be  attributed  to  the  “act  of 
God”  or  an  “inherent  vice  in  the  goods”  mentioned  in  sec.  3. 

In  Ham  v.  McPherson  (1842),  6 U.C.  (O.S.)  360,  Robinson, 
C.J.,  says  (p.  364):  “Nothing  is  better  settled  than  that,  in  the 
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case  of  common  carriers,  the  rule  which  makes  them  in  effect 
insurers  against  all  risk  (with  the  two  exceptions  specified)  is 
inflexible.”  The  exceptions  referred  to  are  the  act  of  God  and 
the  King’s  enemies.  “Act  of  God”  he  defines  (p.  364)  as  “such 
an  accident  as  must  in  its  nature  have  been  wholly  independent 
of  human  means.”  His  Lordship  observes  further  (pp.  365,  366) : 
“We  must  presume  the  law  to  be  founded  on  good  reason;  and,  at 
any  rate,  if  it  is  clearly  with  the  plaintiff,  it  is  our  duty  to  give 
him  the  benefit  of  it.  On  the  other  hand,  before  we  throw  the 
loss  upon  the  defendants,  not  on  the  ground  that  they  have  been 
in  any  way  to  blame,  but  simply  because  they  came  within  a rule, 
which,  whether  it  be  fair  or  not,  is  inflexible,  it  is  obviously  neces- 
sary that  we  should  be  satisfied  that  the  case  comes  really  within 
the  rule.” 

In  the  present  case  the  plaintiff  has  failed  to  prove — and  the 
onus  was  on  him  to  prove — that  the  damage  to  the  potatoes  took 
place  while  they  were  under  the  control  of  the  defendants.  As  I 
have  stated,  the  probabilities  all  favour  the  conclusion  that  the 
freezing  occurred  after  the  car  had  passed  out  of  their  possession. 

In  two  American  cases — Wolf  v.  American  Express  Co.  (1869), 
43  Mo.  421,  and  Vail  v.  Pacific  R.R.  Co.  (1876),  63  Mo.  230,  it 
was  held  that  freezing  was  an  act  of  God. 

In  West  Virginia,  where  frost  doubtless  more  commonly  pre- 
vails than  in  Missouri,  the  freezing  of  a quantity  of  potatoes  was 
held  not  to  fall  within  the  definition  of  a cause  operating  without 
any  act  or  interference  from  man:  McGraw  v.  Baltimore  and 
Ohio  R.R.  Co.  (1881),  18  W.  Va.  361.  After  stating  several  defi- 
nitions of  “act  of  God”,  including  that  of  Lord  Mansfield  in 
Forward  v.  Pittard  (1785),  1 T.R.  27,  Mr.  Justice  Patton  observes 
(18  W.  Va.  at  p.  365):  “It  seems  to  me  that  freezing  weather 
coming  especially  in  that  season  of  the  year”  (February  13-16) 
“cannot  be  brought  within  the  definitions  above  given  of  the  act 
of  God.”  The  defendants  were  held  liable  because  they  had  not, 
at  a time  when  cold  weather  might  be  expected,  promptly  moved 
the  potatoes  after  loading  was  completed. 

The  inherent  vice  or  character  of  potatoes — their  susceptibility 
to  damage  from  low  temperatures — imposed  upon  the  defendants 
in  the  present  case  the  duty  of  moving  the  potatoes  as  soon  as 
possible;  but  it  is  not  suggested  that  there  was  any  delay  on  the 
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part  of  the  defendants.  They  manifested  in  fact  the  utmost 
expedition  in  moving  the  car,  and  in  notifying  the  plaintiff  of 
its  arrival  at  Ottawa. 

None  of  the  allegations  that  the  defendants  were  negligent  has 
been  proved.  The  contrary  has,  in  fact,  been  established.  The 
car  supplied  was  of  the  type  asked  for  by  the  plaintiff.  The 
method  of  heating  it  was  that  known  to  him  to  be  in  common  use 
on  such  cars.  The  heaters  were  in  good  order,  well  supplied  with 
oil,  inspected  from  time  to  time,  and  kept  burning.  More  the 
defendants  could  not  do. 

The  plaintiff,  on  the  other  hand,  did  not  exercise  ordinary 
business  prudence.  He  should  have  anticipated  that  the  delay 
in  unloading  in  continuous  zero  weather — a delay  for  which  he 
alone  is  responsible — would  result  precisely  as  it  did  result. 
His  action  wholly  fails,  and  is  dismissed  with  costs. 


[IN  BANKRUPTCY.] 


Re  Croteau  and  Clark  Co.  Limited. 


Bankruptcy  and  Insolvency — Petition  in  Bankruptcy  Followed  by  Receiving 
Order — Voluntary  Authorised  Assignment  Made  between  Date  of  Service 
of  Petition  and  Notice  of  Hearing  and  Return-day  of  Notice — Ineffectiveness 
— Bankruptcy  Act,  1919,  secs.  3 (a),  4 CO,  {6),  9. 

Under  the  Bankruptcy  Act,  1919,  an  authorised  assignment  is  itself  an  act  of 
bankruptcy,  upon  which  the  Court  may,  if  it  see  fit,  upon  the  petition  of  a 
creditor,  declare  the  debtor  bankrupt  and  make  a receiving  order:  sec. 
3 (a)  and  sec.  4 (1);  ^nd  the  Court  may,  upon  such  application,  if  satisfied 
that  the  estate  can  be  best  administered  under  the  assignment,  dismiss  the 
petition:  sec.  4 (6).  But  sec.  4 (6)  does  not  apply  to  a case  where  the 
debtor,  with  the  palpable  intention  of  choosing  his  own  trustee,  makes  an 
assignment  after  he  has  been  served  with  a petition  in  bankruptcy  and 
before  the  return  of  the  notice  of  hearing.  And  the  provision  in  sec.  9 
that  an  assignment  may  be  made  before  the  making  of  a receiving  order 
does  not  justify  any  such  practice. 

On  the  1st  November,  1920,  a creditor  ol  a company  filed  a petition  in  bank- 
ruptcy and  gave  notice  of  hearing  for  the  11th  November;  the  petition  and 
notice  were  served  on  the  debtor  bn  the  2nd  November,  and  on  the  8th 
November  the  debtor  made  what  purported  to  be  an  authorised  assignment 
to  an  authorised  trustee.  On  the  11th  November,  no  one  appeared  for  the 
debtor,  and  a receiving  order  was  made,  whereby  the  debtor  was  adjudged 
bankrupt  and  a receiver  of  the  estate  was  appointed: — 

Held,  that  the  receiving  order  rendered  the  assignment  ineffective. 
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Motion  by  the  Canadian  Credit  Men’s  Association  Limited, 
as  receivers  under  a receiving  order,  for  an  order  directing  the 
London  and  Western  Trusts  Company  to  deliver  possession  of 
the  estate  of  the  Croteau  and  Clark  Company  Limited  to  the 
applicants. 


November  17  and  18.  The  motion  was  heard  by  Orde,  J., 
the  Judge  in  Bankruptcy,  in  Chambers. 

A . W.  Ballantyne , for  the  applicants. 

H.  S.  White,  for  the  London  and  Western  Trusts  Company. 


November  29.  Orde,  J.: — This  matter  came  before  me  on 
the  17th  and  18th  November,  1920;  and,  although  the  motions 
were  disposed  of  summarily,  the  questions  involved  seemed  of 
sufficient  importance  to  require  that  the  reasons  for  my  orders 
should  be  reduced  to  writing. 

On  the  1st  November,  1920,  Nisbet  and  Auld  Limited  filed  a 
petition  in  bankruptcy  against  the  Croteau  and  Clark  Company 
Limited,  an  incorporated  company  carrying  on  business  as  general 
merchants  at  Essex,  Ontario.  Notice  of  hearing  of  the  petition 
was  given  for  the  11th  November,  1920,  and  the  petition  and 
notice  were  served  on  the  debtors  on  the  2nd  November,  1920. 

Upon  the  return  of  the  notice  of  hearing,  on  the  11th 
November,  no  one  appeared  for  the  debtors,  and  a receiving  order 
was  made,  adjudging  the  debtors  bankrupt,  and  appointing 
the  Canadian  Credit  Men’s  Association  receivers  of  the  estate. 

When  the  receivers  proceeded  to  take  possession  of  the  assets 
of  the  debtors,  they  found  the  London  and  Western  Trusts  Com- 
pany in  possession,  under  what  purported  to  be  an  authorised 
assignment  under  the  Bankruptcy  Act,  1919,  which  the  debtors 
had  made  to  them,  as  authorised  trustees,  on  the  8th  November, 
1920.  The  London  and  Western  Trusts  Company  had  taken 
charge  and  called  a meeting  of  creditors  for  the  afternoon  of  the 
17th  November,  1920. 

The  Canadian  Credit  Men’s  Association,  as  receivers  under 
the  receiving  order,  thereupon,  upon  leave  given  by  me,  moved 
before  me  on  the  17th  November,  1920,  for  an  order  directing  the 
London  and  Western  Trusts  Company  to  deliver  possession  of  the 
estate  to  the  duly  appointed  receivers  under  the  receiving  order. 
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It  was  urged  before  me  on  behalf  of  the  London  and  Western 
Trusts  Company  that,  as  sec.  9 of  the  Bankruptcy  Act  provides 
that  an  insolvent  debtor  “may,  at  any  time  prior  to  the  making 
of  a receiving  order  against  him,  make  to  an  authorised  trustee” 
an  assignment  of  all  his  property  for  the  general  benefit  of  his 
creditors,  the  voluntary  assignment  which  the  debtors  had  made 
on  the  8th  November  had  priority  over  the  receiving  order  of 
the  11th  November  and  rendered  the  latter  ineffective.  That 
this  cannot  be  its  effect  is,  however,  quite  clear  from  the  fact  that 
an  authorised  assignment  is  itself  an  act  of  bankruptcy,  upon 
which  the  Court  may,  if  it  see  fit,  upon  the  petition  of  a creditor, 
declare  the  debtor  bankrupt  and  make  a receiving  order:  sec. 
3(a)  and  sec.  4(1);  and  that  the  Court  may,  upon  such  application, 
if  satisfied  that  the  estate  can  be  best  administered  under  the 
assignment,  dismiss  the  petition:  sec.  4(6). 

Upon  the  presentation  of  the  petition  to  the  Court,  the  Court’s 
power  is  absolute  to  determine  whether  or  not  a receiving  order 
shall  be  made,  notwithstanding  any  prior  authorised  assignment. 
Sections  3(a)  and  4(6)  doubtless  were  intended  to  apply  to  cases 
where  the  authorised  assignment  had  been  made  before  the  filing 
of  the  bankruptcy  petition;  but,  that  being  so,  sub-sec.  6 of  sec. 
4 cannot,  d fortiori , apply  to  a case  where  the  debtor,  with  the 
palpable  intention  of  choosing  his  own  trustee,  makes  an  assign- 
ment after  he  is  served  with  the  petition  and  before  the  return  of. 
the  notice  of  hearing.  If  that  were  not  so,  then  the  whole  scheme 
of  the  Act  could  be  frustrated  in  every  case  by  the  debtor’s  making 
a voluntary  assignment  immediately  after  the  service  of  the  peti- 
tion. The  provision  in  sec.  9 that  an  assignment  may  be  made 
before  the  making  of  a receiving  order  cannot  have  been  intended 
to  authorise  or  justify  any  such  practice.  The  words  “at  any 
time  prior  to  the  making  of  a receiving  order  against  him”  in  that 
section  are  perhaps  unfortunate  as  lending  colour  to  the  suggestion 
that  it  is  open  to  a debtor  to  make  an  assignment  after  a petition 
has  been  served,  and  the  strict  language  of  the  section  apparently 
entitles  him  to  do  so;  but,  having  done  so,  he  stands,  upon  the 
return  of  the  notice  of  hearing  of  the  petition,  in  no  better  position 
than  if  he  had  made  the  assignment  prior  to  the  service  of  the 
petition  upon  him.  In  my  judgment,  the  authorised  trustee  who 
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claims  under  an  assignment  made  to  him  under  such  circumstances 
does  not  stand  in  as  good  a position  before  the  Court  as  one  to 
whom  an  assignment  is  made  before  the  service  of  a petition, 
because  such  an  assignment  is  clearly  made  with  a view  to  thwart- 
ing the  proceedings  in  bankruptcy.  There  may  be  exceptional 
cases  where,  for  the  purpose  of  preserving  the  property  of  a debtor, 
such  an  assignment  after  service  of  a petition  might  be  justified, 
but  the  circumstances  would  have  to  be  unusual.  It  ought  to 
be  clearly  understood  that  insolvent  debtors  will  not  be  permitted 
to  make  a practice  of  choosing  their  own  trustees  after  a bankruptcy 
petition  has  been  served. 

I therefore  declared  upon  the  motion  that  the  receiving  order 
of  the  11th  November  had  rendered  the  assignment  of  the  8th 
November  ineffective,  and  that  the  London  and  Western  Trusts 
Company  should  forthwith  deliver  the  debtors’  property  to  the 
receiver  appointed  by  the  receiving  order. 

This  order  was,  the  next  day,  by  agreement  varied  by  sett'ng 
aside  the  receiving  order  and  allowing  the  estate  to  be  adminis- 
tered under  the  assignment,  under  sub-sec.  6 of  sec.  4,  but  the  only 
reason  for  permitting  this  was  that  the  creditors,  including  the 
creditor  who  presented  the  petition  in  bankruptcy,  so  desired  it, 
and  the  London  and  Western  Trusts  Company  had  acted  in  good 
faith  and  in  the  belief  that  in  claiming  to  hold  possession  in  spite 
of  the  receiving  order,  they  were  acting  within  their  legal  rights. 
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[APPELLATE  DIVISION.] 

Re  Solicitor. 

Solicitor — Taxation  of  Bill  of  Costs — County  Courts  Tariff — Rule  676 — Allow- 
ances over  and  above  Party  and  Party  Costs — Appeal — Items  of  Bill — 

Disbursements. 

The  order  of  Middleton,  J.,  47  O.L.R.  522,  was  affirmed. 

An  appeal  by  the  client  from  the  order  of  Middleton,  J.» 

47  O.L.R.  522. 

November  29.  The  appeal  was  heard  by  Mtjlock,  C.J.  Ex., 
Riddell,  J.,  Ferguson,  J.A.,  and  Masten,  J. 

T.  Hislop,  for  the  appellant,  argued  that  the  Taxing  Officer 
had  no  right  to  allow  the  disputed  items  Nos.  6 and  12  in  No.  1 
bill.  No.  6 was  “ preparation  for  trial,”  and  the  Taxing  Officer 
had  increased  the  allowance  from  $10  to  $20.  This  fee  could  be4 
increased  only  on  application  to  a Judge.  [Mulock,  C.J.  Ex.: — 
We  are  all  of  opinion  that  under  the  County  Courts  tariff  (see 
the  note  at  p.  208  of  the  volume  “ containing  the  Consolidated 
Rules  of  Practice,  1913),  the  Taxing  Officer  had  the  right  to 
increase  the  fee  from  $10  to  $20.]  Hislop , continuing,  contended 
that  item  No.  12,  counsel  fee  at  trial,  was  not  taxable  at  all, 
because  the  disbursement  had  not  been  made  before  the  bill  was 
delivered,  and  because  the  words  “ counsel  fee”  were  omitted.  He 
further  argued  that,  reading  together  the  heading  of  the  County 
Courts  tariff,  at  p.  205  of  the  volume  mentioned,  and  the  note  at 
the  bottom  of  p.  214,  no  fees,  charges,  or  disbursements  could  be 
allowed  the  solicitor  other  than  those  contained  in  tariffs  A and  D, 
and  that  no  further  allowances  were  to  be  made  in  solicitor  and 
client  taxations  than  in  party  and  party  taxations.  The  only 
fees,  charges,  and  disbursements  which  a solicitor  could  recover 
were  those  allowable  in  a party  and  party  taxation.  In  support 
of  these  contentions,  he  referred  to  Re  Solicitors  (1914),  6 O.W.N. 
625;  Re  Solicitors  (1917),  12  O.W.N.  386;  Crichton  v.  Township  of 
Chapleau  (1915),  8 O.W.N.  67;  22  D.L.R.  796. 

G.  T.  Walsh  j for  the  solicitor,  respondent,  was  not  called  upon. 

Mulock,  C.J.  Ex.  (at  the  conclusion  of  the  argument  for  the 
appellant): — We  cannot  see  the  case  in  the  same  light  as  you  do, 
Mr.  Hislop.  The  appeal  will  be  dismissed  with  costs. 
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Bell  y.  Matthewman. 


Will — tAction  to  Establish — Proof  in  Solemn  Form — Attempt  by  Testator  to 
Revoke — Ineffectiveness — “Cancelling ” — “ Destroying ” — Wills  Act , sec.  23 
— Revocation  by  Subsequent  Will — Failure  to  Prove  Execution  thereof — 
Omnia  Prcesumuntur  Rite  Esse  Acta,  Application  of. 

A will  appearing  on  its  face  to  be  regularly  executed  and  attested,  but  bearing 
marks  of  an  attempted  revocation,  was  offered  for  probate.  Written  across 
the  last  three  clauses,  one  being  the  testimonium  clause,  were  the  words 
and  figures  “Cancelled  July  22  1910”  and  the  signature  of  the  testator, 
all  written  by  himself;  two  lines  were  drawn  through  the  signature  of  the 
testator  at  the  foot  of  the  will;  and  two  strokes  in  the  form  of  a cross  were 
made  over  the  signatures  of  the  three  witnesses.  Nothing  further  was 
done  by  way  of  cancellation,  and  what  was  done  did  not  make  any  part 
of  the  wffl  illegible.  The  will  was  executed  in  1902  or  1903,  and  the  testator 
died  in  1919.  Proof  of  the  will  in  solemn  form  was  ordered,  and  evidence 
was  given  to  establish  its  authenticity.  There  was  also  evidence  that  the 
testator  had  said  that  he  had  made  a now  will  after  his  attempt  at  cancelling 

, this  will.  A few  days  before  the  testator’s  death,  the  will  now  in  question, 
with  the  cancelling  marks  upon  it,  was  handed  by  him  to  one  of  his 
daughters,  the  plaintiff,  with  whom  he  was  living,  for  the  purpose 
apparently  of  enabling  her,  when  the  new  will  (in  her  favour)  should  be 
produced,  to  exhibit  the  cancelled  will  as  evidence  that,  before  he  went  to 
live  with  her,  he  had  benefited  certain  of  his  children,  she  being  one,  to  the 
exclusion  of  others:— 

Held,  upon  the  evidence,  that  the  execution  of  this  will,  in  conformity  with 
the  Wills  Act,  had  been  established. 

And  held,  that  it  had  not  been  revoked  either  by  the  cancellation  attempted 
or  by  the  subsequent  will  alleged  to  have  been  made. 

There  was  no  “burning,  tearing,  or  otherwise  destroying”  of  the  will;  and 
“cancelling”  is  omitted  from  the  destructive  methods  by  which  a testator 
may  revoke  his  will:  Wills  Act,  R.S.O.  1914,  ch.  120,  sec.  23. 

The  subsequent  will  spoken  of  by  the  testator  had  not  been  found,  and  its 
execution  had  not  been  proved.  Without  more  evidence  than  had  been 
adduced,  it  was  impossible  to  apply  to  its  execution  the  maxim  omnia 
prcesumuntur  rite  esse  acta. 

What  the  testator  did  by  way  of  cancellation  was  done  animo  revocandi,  but 
the  will  cOuld  not  be  regarded  as  “otherwise  destroyed”  by  the  attempted 
cancellation. 

Review  of  the  authorities. 

Held,  therefore,  that  the  will  should  be  admitted  to  probate. 


An  action  by  Mary  Elizabeth  Bell,  one  of  the  daughters  of 
Arthur  Houghton  Matthewman,  deceased,  to  establish  as  the 
last  will  and  testament  of  the  deceased,  a testamentary  document 
offered  by  the  plaintiff  for  probate,  in  the  circumstances 
mentioned  below. 


October  6.  The  action  was  tried  by  Latchford,  J.,  without 
a jury,  at  an  Ottawa  sittings. 
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George  McLaurin,  for  the  plaintiff. 

R.  G.  Code,  K.C.,  for  the  defendants  the  Royal  Trust  Company 
and  Ernest  H.  Matthewman. 

Charles  J.  Holman,  K.C.,  for  the  defendants  Alice  M.  Knowles, 
Annie  A.  Sihler,  and  Ethel  Chamberlain. 

M.  J.  Gorman,  K.C.,  for  the  defendant  George  P.  Matthewman. 

James  F.  Smellie,  for  the  Official  Guardian,  representing  all 
infants  who  might  be  interested. 

December  2.  Latchford,  J. : — This  action  was  brought  in 
the  Surrogate  Court  of  the  County  of  Carleton,  and  was  transferred 
for  trial  to  the  Supreme  Court  of  Ontario  by  order  of  Mr.  Justice 
Orde,  dated  the  30th  June,  1920. 

The  plaintiff  is  one  of  the  daughters  of  the  late  Arthur  Houghton 
Matthewman,  of  Ottawa,  who  died  on  or  about  the  6th  day  of 
November,  1919. 

On  the  17th  December,  1919,  the  defendant  the  Royal  Trust 
Company  was  appointed  administrator  of  the  estate  of  the 
deceased.  By  order  of  the  Court,  dated  the  28th  May,  1920,  it 
was  provided  that  the  Official  Guardian  of  infants  should  repre- 
sent all  infants,  bom  or  unborn,  who  might  be  interested  in  the 
said  estate. 

The  plaintiff  and  the  defendants,  other  than  the  Royal  Trust 
Company,  are  the  six  children  of  the  deceased,  and  all — including 
the  plaintiff — joined  in  renouncing  their  right  to  administration 
in  favour  of  the  Royal  Trust  Company. 

After  administration  had  been  granted  to  the  Royal  Trust 
Company,  tile  plaintiff  put  forward  for  probate  a will,  alleging 
that  it  was  the  last  will  and  testament  of  her  deceased  father. 
Her  application  was  contested,  and  it  was  ordered  that  the 
alleged  will  should  be  proved  in  solemn  form  of  law.  The  action 
came  on  before  me  for  trial,  at  Ottawa,  on  the  6th  October,  in 
the  presence  of  counsel  for  all  parties. 

This  document  was  originally  dated  the  20th  June,  1902. 
The  final  digit  of  1902  was  altered  at  some  time  to  the  figure 
“3.” 

Two  of  the  testator’s  daughters— the  plaintiff  and  her  sister 
Alice  Maud  (now  Mrs.  Knowles)  and  her  brother  Ernest  11. — 
are  named  as  executors. 
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All  the  testator’s  real  and  personal  property,  with  his  realty 
in  Manitoba,  was  devised  to  his  wife  for  life.  On  the  death  of 
his  wife,  the  rents  and  profits  of  his  property  in  Ontario  were  to 
be  divided  in  equal  shares  quarterly  “between  three  of  my 
daughters,  Alice  Maud  Matthewman,  Mary  Elizabeth  Bell,  Annie 
Alberta  Sihler,  and  my  son  Ernest  Houghton  Matthewman,  for 
and  during  the  whole  of  their  life  respectively  in  equal  shares.” 

Part  or  the  whole  of  the  real  estate  might  be  sold  after  his 
wife’s  death,  if  the  three  daughters  and  the  son  Ernest  so  agreed 
in  writing.  The  net  proceeds  were  to  be  lent  at  interest — which, 
when  in  hand,  was  to  be  equally  divided  among  the  children  of 
the  testator  named  in  his  will. 

In  the  event  of  any  of  the  daughters  benefited  dying  without 
issue,  her  share  is  to  pass  to  the  surviving  daughters  mentioned. 
If  any  of  such  daughters  dies  leaving  a single  child,  such  child 
is  to  take  the  mother’s  share:  if  more  than  one,  the  mother’s 
share  is  to  pass  “to  the  ones”  the  mother  shall  direct  by  will. 

The  final  clauses  in  the  will,  in  the  condition  in  which  it  was 
proffered  for  probate,  appear  in  a|  photographic  reproduction 
filed  at  the  trial: — 


QhMjlcL  'Az  ykahjl  jJicuuu  &U&;  Awt 

/o  u At  med  ofy  wloj]  IsLd^tj  if  iuJumk 

1 QJhz  At  attotfu 

’JtextAjuo  wiUtrxtzi)  AajLLjAAhxj  h - 

oulcLAji  of 

OrUtntCfrU  Ausf  €o 

dJhvbvfir  ftuvr  ^ 

itXJLt^yyU 

Srruj  Awo  ktwjAjtfb  d-&d 

■cut  cl (rust  _ 
^AJM-cbaci  cutdb  fkt&L 
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That  the  words  and  figures  “Cancelled  July  22  1910  A.  H. 
Matthewman”  are  in  the  handwriting  of  the  testator,  was  estab- 
lished beyond  question. 

The  plaintiff  states  that  the  will  came  into  her  possession  on 
the  Friday  before  her  father  died,  that  is,  the  last  day  of  October, 
1919.  She  says  that  on  that  day,  in  the  afternoon,  when  she 
brought  her  father  up  his  meal,  she  urged  him  to  get  a doctor. 
“He  told  me/’  she  says,  “not  to  worry,  everything  was  all  right. 
I said,  ‘Well,  Father,  you  know  that  George  will  come  in  and  he 
will  say  I haven’t  done  what  was  right,  that  I influenced  you,’ 
and  I turned  and  cried,  and  I said:  ‘Father,  for  God’s  sake,  do  not 
leave  me  in  my  brother’s  hands.  They  will  come  and  take 
possession  of  everything,  and  they  will  say  I have  used  undue 
influence  with  you.’  He  mentioned  before  that — he  told  me  every- 
thing was  mine,  that  I had  nothing  to  worry  about — told  me 
before,  told  me  very  many  times,  ‘When  I am  gone,  Mary,  every- 
thing is  yours,  you  can  do  as  you  like  with  it.’  I said,  ‘Father, 
that  is  all  right,  they  will  say  I have  used  undue  influence  with 
you.’  No,  I am  wrong,  that  was  at  noon  hour — when  I came  up 
at  half-past  two  we  spoke  again,  and  he  stooped  down,  and  on  his 
table,  a double  table,  below  there  is  a shelf,  he  stooped  down  to 
the  shelf  and  handed  me  this  paper.  I didn’t  know  it  was  a 
cancelled  will.  He  didn’t  tell  me.  He  said,  ‘You  take  that,’ 
and  I didn’t  want  to  take  it;  ‘That  will  shew  you  have  used  no 
undue  influence  with  me.’  I put  no  stress  on  the  paper  whatever 
of  course.  I went  to  le^ve  it  on  his  dresser,  and  he  said,  ‘No, 
you  take  it  away  and  keep  it.’ 

“Q.  So  you  took  the  paper  which  turned  out  to  be  this  will? 
A.  Yes.  I took  it  and  threw  it  on  our  mantel  downstairs. 

“Q.  It  never  went  back  to  his  possession?  A.  No.  . . . 

“Q.  Did  he  ever  tell  you  he  had  made  another  will?  A.  He 
told  me  he  had  made  another  will,  that  he  had  cancelled  the  will, 
when  mother  was  alive,  and  made  a new  will — on  mother’s  death 
altered  all  the  things. 

“Q.  What  year  did  your  mother  die?  A.  Mother  came  to  us 
in  1905.  She  died  in  1907.  She  was  a year  and  a half  with  us. 

“Q.  She  died  before  ‘cancelled’  was  written  on  the  will?  A.  Yes. 
He  was  alone  for  a few  years  after  mother’s  death. 
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aQ.  Anyway  he  apparently  at  times  told  you  he  had  made 
another  will?  A.  Very  often,  that  he  had  made  another  will,  he 
cancelled  the  old  will  on  account  of  mother’s  death  and  made  a 
new  will,  and  told  me  distinctly  he  made  a new  will,  and  every- 
thing was  ours.  He  told  me  I would  do  what  was  right.  . . . 

“Q.  He  never  gave  any  other  intimation  of  where  the  will  was? 
A.  No,  he  gave  me  to  understand  that  his  papers,  everything  was 
there  in  black  and  white,  and  of  course  I knew  where  his  papers 
were. 

“Q.  You  never  saw  this  will  until  it  was  given  to  you?  A. 
Not  before  it  was  given  to  me  on  Friday  before  he  died.  I didn’t 
even  know  it  was  in  existence. 

“Q.  I suppose  that  is  practically  all  you  know  about  this 
will?  A.  I knew  this  will  was  cancelled  and  I knew  there  was  a 
will. 

“Q.  That  he  had  told  you  there  was  a will?  A.* I have  every 
confidence  that  there  was  a will — there  was  a will  and  is  a will, 
if  it  has  not  been  destroyed.” 

Mrs.  Bell  admitted  on  her  examination  for  discovery  that 
the  will  she  now  propounds,  which  she  thought  her  father  cancelled 
after  her  mother  died,  and  which  was  followed,  according  to  her 
father’s  statement  and  her  own  belief,  by  another  will,  is  now  in 
the  same  condition  as  when  she  received  it  from  her  father. 

The  purpose  of  the  deceased  in  delivering  to  Mrs.  Bell  the 
will  which  both  considered  cancelled  was,  I think,  that  when 
the  new  will  in  her  favour  was  produced  she  would  be  able  to 
exhibit  the  cancelled  will  as  evidence  that  * before  he  went  to 
live  with  her,  and,  as  might  be  suggested,  became  subject  to  her 
influence,  he  had  benefited  her  as  well  as  certain  of  his  children 
to  the  exclusion  of  the  others.  . 

After  his  death,  search  was  made  for  the  new  will,  but  no 
trace  of  it  could  be  found.  There  is  no  evidence  apart  from  what 
Mrs.  Bell  states  that  such  a will  was  in  fact  made,  and  she  believed 
for  a time  that  the  old  will  had  been  effectively  revoked  by  can- 
cellation. Like  h'fer  brothers  and  sisters,  she  believed  her  father 
died  intestate  as  to  all  his  estate,  and  joined  with  them  in  pro- 
curing administration  to  issue  to  the  Royal  Trust  Company  as 
upon  an  intestacy.  Subsequently,  upon  advice  that  the  old  will 
had  not  been  revoked,  Mrs.  Bell  applied  for  probate  of  it.  Her 
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brother  Ernest  and  her  sister  Maud,  named  in  it  as  joint  executors 
with  herself,  declined  to  join  in  the  application,  and  now  oppose 
it,  contending  that  what  was  done  by  their  father  on  the  22nd 
July,  1910,  was  done  with  the  intention  of  revoking  the  will  and 
is  tantamount  to  revocation. 

It  may  be  observed  that  the  will  not  only  discriminates 
against  two  of  the  testator’s  children- — Ethel  and  George — but 
that  it  gives  to  his  other  children  during  their  lives  only,  or  to 
their  issue  in  certain  events,  merely  the  income  from  the  estate, 
while  it  ties  up  the  corpus  until  all  the  children  whom  it  purports 
to  benefit  shall  be  dead,  when,  and  only  when,  the  corpus  is  to 
be  divided  per  stirpes  among  their  children  if  any  are  living. 

The  will  is  not  proffered  because  of  disappointment  on  the 
part  of  Mrs.  Bell  at  not  being,  as  she  expected,  the  sole  legatee 
of  her  father,  nor  because  her  brother  Ernest  and  two  of  her 
sisters  will,  like  herself,  be  in  a much  worse  position  if  the  will  is 
established  than  if  her  father  died  intestate.  She  is  actuated  by 
a high  sense  of  justice  and  by  regard  for  what  is  the  law  as  to  the 
cancellation  of  wills,  regardless  of  the  consequences  to  herself  and 
to  those  who,  like  herself,  would  upon  an  intestacy  be  immediately 
entitled  to  a one-sixth  share  in  a large  estate. 

Little  evidence  was  given  at  the  trial  on  behalf  of  the  plaintiff, 
but  that  little  was  important. 

One  of  the  witnesses  to  the  will,  Mr.  Henry  B.  Hill,  deposed 
that  he  had  known  the  testator  well  for  many  years;  that  in  the 
shop  of  Bate  & Co.  on  Bank  street,  where  he  was  employed 
from  1896  until  1908,  on  a date  which  he  could  not  fix,  Matthewman 
asked  him  to  witness  his  will.  A Mr.  York  "was  along”  at  the 
time,  came  in  with  Matthewman,  and  was  asked  by  Matthewman 
to  sign  or  witness  "my  will.”  Hill  says  he  glanced  over  the  will 
and  signed  his  name  to  it,  and  that  York  also  signed  it  in  his 
presence,  the  testator  standing  alongside.  The  signing  was 
done  in  a small  office  in  the  rear  of  the  store.  The  will  was  taken 
away  by  the  testator,  and  is  that  now  in  question. 

Hill  was  not  positive  whether  Stuart  was  present  or  not — 
thinks  it  “possible  he  was.”  He  was  not  positive  at  first  whether 
Matthewman  signed  in  his  presence  or  not — “I  am  pretty  sure,” 
he  says,  “that  he  did  not  sign  in  our  presence.” 
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I asked  Hill,  “Did  he  (Matthewman)  in  your  presence  admit 
it  was  his  signature?”  His  answer  was:  “Yes,  I think  he  did.” 
“I  think  he  said,  This  is  my  will  and  signatured  ” To  Mr. 
Holman,  Hill  said,  “He  (Matthewman)  told  me  that  is  his  will 
and  signature  to  it.” 

William  Stuart  deposed  that  in  Bate’s  store  Matthewman  asked 
him  to  witness  the  will,  and  that  he  did  so.  Hill  was  not  far  away, 
but  was  busy  at  the  time  attending  to  customers  and  not  in  the 
inner  office.  Stuart  did  not  see  Hill  sign  the  will.  His  impression 
is  that,  when  he  signed,  the  other  witnesses  had  already  affixed 
their  signatures.  York  he  did  not  know.  Mr.  Stuart  appears 
to  be  in  error  as  to  the  order  in  which  the  witnesses  signed. 

Ernest  H.  Matthewman  swore  that  “Cancelled  July  22  1910 
A.  H.  Matthewman”  are  words,  figures,  and  signature  written 
by  his  late  father.  Although  his  interest  under  this  will  is  virtually 
identical  with  the  plaintiff’s,  his  desire  was  that  the  cancellation 
should  stand. 

Mr.  York  did  not  testify,  and  Mr.  Holman,  relying  on  Owen 
v.  Williams  (1863),  4 Sw.  & Tr.  202,  urged  that  York,  as  well 
as  Hill,  should  have  been  called  as  a witness.  That,  however, 
was  a case  where  only  one  of  two  witnesses  was  called,  and  he 
deposed  that  a will  was  not  duly  executed.  On  the  authority  of 
Belbin  v.  Skeats  (1858),  1 Sw.  & Tr.  148,  and  the  case  there  cited, 
it  is  plain  that  the  evidence  of  one  witness  in  support  of  the 
due  execution  of  the  will  is  sufficient.  I thought  it  well,  however, 
upon  reconsidering  the  evidence  of  Mr.  Stuart,  that  Mr.  York 
should  be  called.  He  came  before  me  and  testified  that  he  had 
signed  the  will  at  Mr.  Matthewman’s  request,  but  where,  when, 
or  in  what  circumstances,  he  could  not  remember. 

I held,  and  hold,  upon  the  evidence  of  Mr.  Hill,  which  is  not 
contradicted,  that  the  execution  of  the  will  of  1902  or  1903,  in 
conformity  with  the  statute,  has  been  established. 

The  question  of  difficulty  is:  has  that  will  been  revoked 
either  by  the  cancellation  attempted  or  by  the  subsequent  will 
alleged  to  have  been  made? 

By  the  6th  section  of  the  Statute  of  Frauds,  29  Car.  II.  ch.  3, 
it  was  enacted  that  no  devise  in  writing  of  any  lands,  tenements, 
or  hereditaments,  nor  any  clause  thereof,  shall  be  revocable  other- 
wise than  by  some  other  will  or  codicil  in  writing,  declaring  the 
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same,  or  by  burning,  cancelling,  tearing  or  obliterating  the  same 
by  the  testator  himself,  or  in  his  presence  and  by  his  directions 
and  consent. 

By  1 Viet},  ch.  26,  sec.  20  (Imp.),  it  was  provided  that  no  will 
shall  be  revoked  otherwise  than  by  marriage  or  by  another  will 
or  codicil  duly  executed  or  by  some  writing  declaring  an  intention 
to  revoke  the  same  and  executed  as  a will,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same  by  the  testator,  or  by 
some  person  in  his  presence  and  by  his  direction  with  the  intention 
of  revoking  the  same. 

By  various  Wills  Acts  enacted  in  this  Province  since  1868 
(32-  Viet.  ch.  8,  sec.  5)  the  language  of  the  Imperial  Act  was 
adopted,  and  “cancelling”  was  omitted  from  the  enumeration 
of  the  destructive  methods  by  which  a testator  might  revoke 
his  will. 

The  same  provisions  are  now  to  be  found  in  the  Wills  Act, 
R.S.O.  1914,  ch.  120,  sec.  23.  Section  22  provides  that  no  will 
shall  be  revoked  by  any  presumption  of  intention  on  the  ground 
of  an  alteration  in  circumstances. 

The  plaintiff’s  contention  is  that  the  cancellation  of  this  will 
by  her  father  did  not  in  law  effect  its  revocation.  There  was  no 
“burning,  tearing,  or  otherwise  destroying”  of  the  will  by  the 
testator.  The  cancellation  attempted  is  ineffective  because  not 
within  the  statute. 

Then  the  subsequent  will  spoken  of  by  the  testator  has  not 
been  found.  Its  execution  has  not  been  proved.  The  case  does 
not  fall  within  the  purview  of  the  decisions  in  Sugden  v.  Lord  St. 
Leonards  (1876),  1 P.D.  154,  Harris  v.  Knight  (1890),  15  P.D. 
170,  or  In  re  Phibbs,  [1917]  P.  93,  for  the  reason  that  in  these 
cases  the  due  execution  of  each  of  the  lost  wills  was  proved. 

If  the  later  will  was  proved  to  have  been  signed  with  the 
necessary  formalities,  it  would  follow,  on  the  authority  of  M’Ara 
v.  M’Cay  (1889),  23  L.R.  Ir.  138,  that  the  earlier  will  was  revoked. 
Without  more  evidence  than  has  been  adduced,  it  is  impossible 
to  apply  to  its  execution  the  maxim  omnia  prxsumuntur  rite 
esse  acta.  For  the  same,  if  not  for  a greater  reason,  the  will 
mentioned  by  her  father  to  Mrs.  Bell  cannot  be  said  to  have 
revoked  the  will  now  in  question. 
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This  will  must  be  granted  probate,  unless  it  can  be  regarded 
as  “otherwise  destroyed”  by  the  attempted  cancellation. 

What  the  testator  did,  in  writing  “cancelled,”  stating  the 
date,  signing  his  name  beneath  the  words  and  figures,  and  drawing 
lines  through  his  signature  and  across  the  signatures  of  the 
three  witnesses,  was,  I find,  done  with  the  intention  of  revoking 
the  will. 

Notwithstanding  the  act  so  deliberately  done  animo  revocandi, 
I am  of  the  opinion  that  the  cancellation  intended  must,  upon 
authority,  be  held  to  be  ineffective. 

In  Doe  d.  Reed  v.  Harris  (1837),  6 A.  & E.  209,  a case  under 
the  old  statute,  the  facts  were  that  the  testator  had  thrown  his 
will  on  the  fire  intending  to  burn  it.  It  was  rescued  when  only 
the  envelope  had  been  partly  burned  or  singed.  After  referring 
to  Bibb  d.  Mole  v.  Thomas  (1776),  2 Wm.  Bl.  1043,  where  there 
had  been  a partial  tearing  and  burning,  Lord  Denman  says  (p. 
216):  “Great  inconvenience  would  be  introduced  by  holding 

that  there  may  be  a virtual  compliance  with  the  statute;  but 
there  is  none  in  saying  that,  if  a testator  perseveres  in  the  inten- 
tion of  revoking  his  will,  he  shall  fulfil  it  by  some  of  the  means 
pointed  out  in  the  statute;  that  he  shall  revoke  his  will,  if  not 
in  his  possession,  by  writing  properly  attested;  or  cancel  it,  if 
in  his  power,  by  some  of  the  other  acts  which  the  statute  pre- 
scribes.” Coleridge,  J.,  observes  (p.  217):  “When  a will  has 
been  made,  to  revoke  it,  there  must  be  some  act,  coupled  with 
the  intention  of  revoking,  to  bring  the  case  within  the  sixth 
section.” 

So  to-day  there  must  be,  coupled  with  the  intent  to  revoke, 
an  act  to  bring  the  case  within  sec.  23  of  the  statute  now  in  force, 
that  is,  by  another-  will,  by  a revocation  in  writing  executed  in 
the  manner  in  which  a will  is  required  to  be  executed,  or  by  the 
burning,  tearing,  or  otherwise  destroying  of  the  will  by  the 
testator  or  at  his  instance  animo  revocandi. 

It  is,  I think,  quite  unnecessary  to  refer  at  length  to  the  many 
cases  in  which  the  destruction  of  part  of  a will  was  held  to  be 
effective  as  to  the  whole  will : as  where  the  signature  of  the  testator 
had  been  cut  from  the  will  ( Hobbs  v.  Knight  (1838),  1 Curt.  768); 
where  from  a will  expressed  (unnecessarily)  to  be  made  under 
seal,  the  seal  had  been  torn  off  {Price  v.  Powell  (1858),  3 H.  & N. 
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341) ; where  a will  was  found  with  the  seal  cut  out,  which- was  held 
to  be  a “tearing”  {In  re  Drury’s  Will  (1882),  22  N.B.R.  318); 
where  the  signature  of  the  testator  had  been  cut  out  but  later 
gummed  in  {Margary  v.  Robinson  (1886),  12  P.D.  8);  or  where 
the  signature  had  been  completely  scratched  out  with,  apparently, 
a pen-knife,  “laterally  cut  out”  {In  the  Goods  of  Morton  (1887), 
12  P.D.  141). 

Nor,  on  the  other  hand,  is  it  necessary  to  do  more  than  mention 
a few  of  the  cases  in  which  a partial  destruction  was  held  ineffec- 
tive: as  Cheese  v.  Lovejoy  (1877),  2 P.D.  251;  In  the  Goods  of 
Godfrey  (1893),  69  L.T.R.  22- — signatures  of  witnesses  struck 
through  with  a pen,  and  the  signature  of  the  testator  erased  to 
some  extent,  but  still  legible. 

An  abortive  attempt  at  revocation  is  dealt  with  'in  the  recent 
case  of  Re  Mulholland  and  Van  den  Berg  (1915),  34  O.L.R.  242, 
24  D.L.R.  785. 

There  was  no  “destroying”  of  the  Matthewman  will,  within 
the  meaning  of  the  statute  as  interpreted  since  1838. 

“Cancelling”  has  been  excluded  as  a means  of  revocation, 
unless  in  writing,  not  only  signed,  but  also  attested  in  the  manner 
the  statute  prescribes  for  the  proper  execution  of  a will. 

The  will  of  1902  or  1903  has  not  been  so  cancelled.  It  has 
been  proved  in  solemn  form,  and  probate  of  it  should  be  granted. 

This  conclusion  will,  no  doubt,  result  in  hardships  to  all  con- 
cerned, even  to  Mrs.  Bell;  and  is,  I acknowledge,  arrived  at 
with  reluctance.  But  our  law  regarding  wills  was  not  enacted 
or  interpreted  without  the  utmost  solicitude  for  the  general  good, 
which,  now,  when  perjury  and  covetousness  are  rife,  requires 
more  than  at  any  former  time  that  the  revocation,  like  the  making, 
of  a will  shall  not  be  wholly  dependent  on  parol  testimony. 

If  the  executors  named  in  the  will  are,  as  has  been  stated, 
unlikely  to  be  able  to  agree  in  regard  to  the  administration  of  the 
estate,  I would  suggest  that  they  at  least  unite  in  asking  the 
Surrogate  Court  to  appoint  the  Royal  Trust  Company  adminis- 
trator of  the  estate. 

Failing  such  agreement,  probate  should  be  issued  to  the 
executors,  Alice  Maud  Knowles,  Mary  Elizabeth  Bell,  and  Ernest 
Houghton  Matthewman. 

The  costs  of  all  parties  should  be  paid  out  of  the  estate,  those 
of  the  administrator  as  between  solicitor  and  client. 
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[MIDDLETON,  J.] 

Ferris  v.  Ellis. 


Vendor  and  Purchaser— Agreement  for  Sale  of  Land— Objection  to  Title- 
Milling  Property— Preservation  of  Dam— Maintenance  of  Fishing  Privi- 
leges— Bond — Obligation  Personal  to  Covenantor  and  not  Running  with 
Land— Grant  of  Fishing  Privileges  to  Third  Person— Compensation- 
Specific  Performance  with  Abatement  in  Price— J udgment  not  Binding  on 
Third  Person — Rule  602 — Judgment  Stayed  to  Allow  Motion  to  be  Made 
for  Order  Binding  on  Third  Person. 

The  plaintiff  in  1919  agreed  to  sell  to  the  defendant  a parcel  of  land,  described 
in  the  agreement  as  being  the  “lands  only”  described  in  a deed  of  1905 
from  G.  to  P.  When  the  property  was  conveyed  to  G.,  it  was  described 
as  a parcel  of  nearly  7 acres,  upon  which  a mill  and  dam  were  situated. 
The  conveyance  also  gave  G.  fishing  privileges  over  a larger  area  than  that 
conveyed  to  him.  Before  the  conveyance  by  G.  to  P.  in  1905,  G.  had 
transferred  to  M.  all  the  fishing  privileges  that  he  enjoyed  upon  his  own 
parcel  and  also  those  appertaining  to  the  larger  area,  and  the  instrument  of 
transfer  was  registered  against  the  land.  At  the  time  of  this  transfer, 
G.  executed  a bond  to  M.  in  the  penal  sum  of  $10,000,  by  which  he  bound 
himself,  his  “heirs,  executors  and  administrators,”  to  keep  the  dam  at 
all  times  at  the  height  it  then  was  and  go  keep  it  in  a good  state  of  repair. 
The  defendant  objected  to  the  title  because  of  the  burden  of  the  bond  and  also 
of  the  fishing  privileges  granted  to  M.  in  respect  of  the  parcel  in  question : — 

Held , that  the  obligation  which  the  bond  created  was  purely  personal  to  the 
obligor,  because  the  covenant  was  not  one  the  burden  of  which  would 
run  with  the  land  so  as  to  bind  the  grantee — it  was  not  a covenant  capable 
of  running  with  the  land  at  all. 

Remarks  upon  covenants  which  do  or  do  not  run  with  the  land  and  review  of 
the  authorities. 

Held,  as  to  the  fishing  privileges  granted  to  M.,  that  the  plaintiff  was  bound 
by  the  terms  of  the  written  contract,  and  should  make  compensation  to 
the  defendant  for  the  burden  placed  upon  the  parcel  which  was  the  subject 
of  the  contract. 

Judgment  for  specific  performance  of  the  contract,  with  an  abatement  in  the 
price,  was  awarded  to  the  plaintiff. 

M.  was  not  bound  by  this  judgment,  not  being  a party  to  the  action;  and 
there  might  be  some  hardship  in  forcing  the  title  upon  the  defendant, 
with  the  prospect  of  possible  litigation;  and  so  it  was  ordered  that  the 
judgment  should  remain  in  abeyance  until  the  defendant  could  serve  notice 
upon  M.  under  Rule  602,  by  which  the  Court  is  empowered  to  determine 
a question,  not  only  as  between  vendor  and  purchaser!,  but  so  as  to  bind  a 
third  person. 


Action  by  a vendor  of  land  against  the  purchaser  to  compel 
specific  performance  of  the  agreement  of  sale  and  purchase. 

October  12.  The  action  was  tried  by  Middleton,  J.,  without 
a jury,  at  Orangeville. 

C.  R.  McKeown,  K.C.,  and  Rufus  Layton , for  the  plaintiff. 

W.  D.  Henry } for  the  defendant. 
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December  3.  Middleton,  J.: — By  an  agreement  in  writing, 
bearing  date  the  28th  July,  1919,  Ferris  agreed  to  sell  to  Ellis 
certain  lands,  described  in  the  agreement  as  being  the  “lands  only” 
described  in  a deed  of  the  7th  February,  1905,  from  Gadke  to 
Pound,  for  the  price  of  $3,000,  payable  $200  on  the  1st  October, 
1919,  $200  on  the  1st  January,  1920,  $200  on  the  1st  March,  1920, 
and  the  balance,  $2,400,  to  be  secured  by  mortgage  upon  the 
terms  set  out,  interest  to  be  computed  from  the  1st  September, 
1919,  and  the  title  stipulated  to  be  free  from  all  dower  and  other 
incumbrances. 

The  agreement  further  provides  that  the  purchaser  is  to  be 
allowed  to  occupy  the  property  from  the  1st  August,  1919,  until 
default  in  payment  of  the  purchase-money;  that  the  purchaser  is 
to  search  the  title  at  his  own  expense;  and,  if  the  vendor,  without 
any  default  on  his  part,  is  unable  to  make  a good  title  to  the  land 
within  ten  days  from  the  date  thereof,  and  the  party  of  the  second 
part  declines  to  take  such  title  as  he  is  able  to  make,  then  he  may 
withdraw  from  this  contract,  on  payment  to  the  party  of  the  second 
part  of  all  his  expenses  reasonably  incurred  in  investigating  the 
title,  and  repayment  to  him  of  any  sum  of  money  paid  bn  account 
of  the  purchase-money.”  It  is  further  provided  that  time  is  to  be 
of  the  essence  of  the  agreement. 

The  first  three  instalments  of  $200  were  duly  paid,  and  the 
parties  met  on  the  1st  March  for  the  purpose  of  closing  the  trans- 
action. Objection  was  taken  to  the  vendor’s  title — hence  this 
litigation. 

The  property  in  question  is  a grist  mill,  situate  at  the  eastern 
end  of  a river  expansion.  When  the  property  was  conveyed  to 
Gadke,  it  was  described  as  a parcel  of  land  which  contains  GtVo 
acres,  upon  which  the  mill  and  dam  are  situate.  The  parcel  is 
shewn  in  a plan,  exhibit  9.  The  conveyance  also  gives  to  the 
grantee  the  full  and  uninterrupted  use  and  liberty  from  time  to 
time  and  at  all  times  of  the  streams  flowing  through  lot  32  into  the 
pond  for  a fishing  preserve,  and  for  the  propagation  of  fish,  and 
the  free  and  uninterrupted  use  and  liberty  of  passing  and  repassing 
oti  foot  or  with  horses  and  other  animals,  waggons,  or  other 
vehicles,  and  of  camping  on,  for  the  purposes  of  pleasure  or  fishing, 
a strip  of  land  30  feet  on  each  side  of  the  stream  at  high  water 
mark,  and  also  the  sole  use  and  benefit  of  the  living  timber  growing 
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on  this  30  feet  on  either  side  of  the  stream.  It  will  be  observed, 
by  reference  to  the  plan  exhibit  10,  that  this  right  covers  the  banks 
of  the  expansion  or  pond  for  a very  considerable  distance  up- 
stream. 

A syndicate  formed  by  Mr.  Morgan  and  his  associates  desiring 
to  purchase  the  fishing  privileges,  an  agreement  was  entered  into 
between  Gadke  and  the  syndicate,  bearing  date  the  1st  August, 
1904,  and  under  this  Gadke  transferred  all  the  fishing  privileges 
that  he  had  over  lot  32,  and  gave  similar  privileges  with  reference 
to  the  part  of  the  pond  upon  his  own  lot,  and  the  banks  of  this 
pond  and  dam.  The  red  line,  shewn  upon  exhibit  9 indicates  the 
portion  of  his  6to6o  acres  which  is  affected  by  the  privilege  thus 
granted. 

Contemporaneously  with  this,  Gadke  gave  a bond,  bearing 
date  the  1st  August,  1904,  to  Morgan  and  his  associates,  in  the 
penal  sum  of  $10,000,  conditioned  that,  if  Gadke,  his  heirs  and 
assigns,  do  and  shall  from  time  to  time,  and  at  all  times,  well  and 
truly  keep  the  dam  on  the  lands  in  question  at  the  height  the  said 
dam  now  is,  that  is  to  say,  6 feet,  and  in  a good  state  of  repair,  so 
that  the  fish  may  be  preserved  in  the  dam  and  in  the  streams  and 
creek  flowing  into  the  dam,  then  this  bond  is  to  be  void.  The 
operative  words  of  this  bond  are,  “I  bind  myself,  my  heirs,  execu- 
tors and  administrators.”  This  is  of  importance,  as  it  seems  to 
have  been  thought,  as  assigns  are  not  mentioned,  that  the  obli- 
gation of  this  bond  would  not  run  with  the  lands.  Both  the  grant 
of  the  fishing  privileges  and  the  pond  are  registered  against  the 
land  in  question. 

When  Ferris  acquired  title,  he  knew  that  he  had  no  right  to 
the  fishing  privileges;  and,  when  the  agreement  in  question  came 
to  be  drawn,  he  explained  that  all  he  was  selling  was  the  land 
described  in  the  deed  from  Gadke  to  Pound;  and  the  conveyancer, 
therefore,  in  drawing  the  agreement,  as  already  pointed  out, 
described  that  which  was  to  be  conveyed  as  the  “ lands  only”  in 
this  deed.  The  mistake  was  that  Gadke  had  sold  to  Morgan  et  al., 
not  merely  the  fishing  privileges  secondly  described  in  the  deed, 
but  a wider  right  of  the  similar  fishing  privileges  around  the 
borders  of  that  part  of  the  pond  and  stream  in  his  own  plot.  The 
objection  to  the  title  is  based  upon  these  two  instruments.  Ellis 
complains,  first,  that  he  cannot  get  a fee  in  the  land,  as  the  grant 
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to  Morgan  has  to  a large  extent  sterilised  the  bank  of  the  stream 
and  dam,  and  has  deprived  him  of  any  fishing  right  in  that  portion 
of  the  pond  upon  the  lands,  but  he  also  complains  that  the  bond 
has  rendered  him  liable  to  maintain  the  dam  at  all  times  or  to 
answer  in  the  penal  sum  of  $10,000. 

The  fishing  privileges  are  not  really  of  any  value.  All  that 
Gadke  got  for  everything  he  granted  and  for  undertaking  the 
maintenance  of  the  dam  at  all  times,  at  a time  when  these  fishing 
privileges  really  had  some  value,  was  the  sum  of  $400.  Ellis, 
however,  contends  that  the  existence  of  these  obligations  is  a 
most  material  matter,  and  that  the  existence  of  this  fishing  privilege 
and  bond  obligation  reduces  the  value  of  the  property  by  one-half, 
and  he  is  ready  to  carry  out  the  transaction  if  the  price  is  reduced 
from  $3,000  to  $1,500.  In  the  alternative,  he  is  ready  to  give 
the  property  back  to  Ferris;  but,  in  that  event,  he  claims  to  be 
allowed  for  improvements  made  upon  the  property  since  he  took 
it  over,  claiming  that  these  have  cost  over  $600,  and  have  increased 
the  selling  value  of  the  property  by  at  least  that  sum.  He  is  not 
willing  to  pay  any  occupation  rent  for  the  property,  although  it  is 
admitted  that  he  has  done  Well  since  he  has  been  in  occupation. 

The  first  question  to  be  determined  is  the  effect  of  the  bond. 
I have  come  to  the  conclusion  that  the  obligation  which  it  creates 
is  purely  personal  to  the  covenantor,  not  upon  the  ground  suggested 
on  the  argument,  the  absence  of  the  word  ‘ assigns,”  but  because 
the  covenant  is  not  one  the  burden  of  which  would  run  with  the 
land  so  as  to  bind  the  grantee.  Most  of  the  cases  dealing  with 
the  matter  will  be  found  collected  in  the  notes  to  Spencer’s  Case 
(1583),  1 Sm.  L.C.,  11th  ed.,  p.  55,  at  pp.  62  et  seq.,  and  I have 
little  to  add  to  what  is  there  elaborately  set  forth.  The  cases  fall 
into  two  classes,  those  dealing  with  covenants  between  lessor 
and  lessee,  which  are  entirely  distinct  from  cases  where  the  relation- 
ship of  landlord  and  tenant  does  not  exist.  Cases  falling  in  the 
latter  class  must  again  be  subdivided,  for  there  is  a marked 
distinction  between  the  cases  in  which  the  grantee  of  the  land 
seeks  to  claim  the  benefit  of  the  covenant,  and  cases  in  which  it 
is  sought  to  impose  a burden  upon,  the  grantee  of  the  land;  and 
here,  again  there  is  a wide  distinction  between  the  cases  where 
damages  are  sought  at  law  and  where  the  aid  of  equity  is  sought 
to  restrain  a use  of  land  in  a way  which  is  regarded  as  violating 
the  terms  of  the  covenant. 
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The  high  water  mark  was  reached  in  Tulk  v.  Moxhay  (1848), 
2 Ph.  774,  where  Lord  Cottenham  laid  down  the  principle  that  a 
covenant  made  by  the  purchaser  of  land  that  he  or  his  assigns 
would  use  or  abstain  from  using  the  land  in  a particular  way  may 
be  enforced  in  equity  against  a purchaser  from  him  with  notice 
of  the  covenant,  without  reference  to  the  question  whether  the 
covenant  would  be  liable  to  be  deemed  to  run  with  the  land  or  not. 

In  Haywood  v.  Brunswick  Permanent  Building  Society  (1881), 
8 Q.B.D.  403,  the  Court  of  Appeal  dealt  with  Tulk  v.  Moxhay 
and  pointed  out  that  the  doctrine  of  that  case  applies  to  restrictive 
covenants  only,  that  is,  covenants  to  use  or  not  to  use  the  land  in 
a particular  way,  and  it  cannot  be  extended  so  as  to  impose  upon 
the  grantee  of  the  land  a positive  obligation  to  build  or  repair. 

Since  then,  in  London  and  South  Western  R.W.  Co.  v.  Gomm 
(1882),  20  Ch.  D.  562,  and  in  Austerherry  v.  Corporation  of  Oldham 
(1885),  29  Ch.  D.  750,  the  Court  of  Appeal  again  considered  the 
question  and  again  affirmed  the  view  that  the  doctrine  of  Tulk  v. 
Moxhay  is  not  to  be  extended,  and  that  it  is  limited  in  the  way 
pointed  out. 

From  all  the  cases  it  is  plain  that  a covenant  to  pay  money 
could  not  be  regarded  as  running  with  the  land  so  as  to  impose 
an  obligation  at  law  upon  the  grantee,  and  all  that  the  purchaser 
here  has  to  fear  is  the  application  of  the  equitable  doctrine. 

I am,  however,  of  opinion  that,  quite  apart  from  the  reasons 
given,  the  bond  here  imposed  a mere  personal  liability  on  the 
obligor,  and  it  is  not  to  be  regarded  as  a covenant  capable  of  run- 
ning with  the  land  at  all.  The  parties  were  at  liberty  to  give  the 
transaction  any  shape  which  they  saw  fit;  and,  instead  of  taking  a 
direct  covenant  as  to  the  use  of  the  land,  the  direct  covenant  is  a 
purely  personal  one  upon  the  part  of  Gadke,  conditioned  to  be 
void  if  the  land  is  used  in  a certain  way.  I do  not  think  this  can 
be  distorted  into  a covenant  as  to  the  mode  of  user  of  the  land 
at  all. 

This  bond  was  the  main  objection  to  the  title,  but  the  question 
as  to  the  effect  of  the  grant  of  the  right  to  use  the  bank  of  the 
stream  and  the  pond  for  fishing  purposes  still  remains.  The 
plaintiff  contends  that  it  was  thoroughly  understood  between  the 
purchaser  and  himself  that  these  fishing  privileges  existed  and 
were  excepted  from  the  grant.  This  of  course  is  in  contradiction 
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of  the  express  terms  of  the  written  document;  and,  while  I give 
complete  credit  to  the  plaintiff  in  this  respect,  and  prefer  his 
evidence  to  that  of  the  defendant  and  his  son,  I think  I must  hold 
him  bound  by  the  terms  of  the  written  contract;  and,  therefore, 
there  ought  to  be  compensation  made  in  respect  of  this  defect,  and 
I fix  the  amount  of  such  compensation  at  $200.  There  will  be  a 
decree  for  specific  performance  of  the  agreement,  with  this  abate- 
ment of  the  price. 

It  is  of  course  obvious  that,  in  expressing  my  opinion  as  I have 
in  reference  to  the  effect  of  the  bond,  I cannot  bind  Morgan  and 
his  associates,  and  it  may  be  thought  that  there  is  some  hardship 
in  forcing  title  upon  the  purchaser  where  he  may  in  the  result 
find  himself  saddled  with  a law-suit.  In  Smith  v.  Colbourne, 
[1914]  2 Ch.  533,  in  a somewhat  similar  case,  Lord  Cozens-Hardy, 
M.R.,  said  (p.  541):  “ Lastly  it  was  urged  that  the  title  is  too 
doubtful  to  be  forced  upon  a purchaser.  The  Courts  have  in 
modem  times  not  listened  with  favour  to  such  a defence.  It  is 
the  duty  of  the  Court,  unless  in  very  exceptional  circumstances, 
to  decide  the  rights  between  the  vendor  and  the  purchaser,  even 
though  a third  person  not  a party  to  the  action  will  not  be  bound 
by  the  decision/ 7 

I am  inclined  to  think  that  a somewhat  different  practice  ought 
to  prevail  here,  for  we  have  a provision  in  Rule  602  under  which 
the  Court  is  empowered  to  determine  a question,  not  only  as 
between  vendor  and  purchaser,  but  so  as  to  bind  a third  person 
interested;  and,  if  the  defendant  here  desires  to  have  Morgan  and 
his  associates  bound,  I am  willing  to  direct  that  this  judgment 
shall  remain  in  abeyance  until  the  defendant  serves  notice  under 
that  Rule.  Such  proceedings  will,  of  course,  give  him  an  in- 
dubitable title,  but  he  will  be  at  the  risk  of  costs. 

As  the  plaintiff  thus  substantially  succeeds,  I can  see  no 
reason  for  withholding  costs  of  the  action,  which  will  be  added 
to  the  price  to  be  paid;  the  defendant  to  make  his  election  as  to 
the  giving  of  notice  in  the  way  suggested  within  the  next  10  days. 
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Ellis  v.  Hamilton  Street  R.W.  Co. 


Street  Railway — Injury  to  Passenger  Alighting  in  Highway — Street  Car  Stopped 
at  Point  between  Street  Intersections — Request  of  Passenger — Injury  by 
Passing  Motor  Vehicle — Increased  Danger — Duty  of  Motorman — Right  to 
Stop — W arning — Assumption  of  Risk  by  Passenger — Municipal  By-law — 
Motor  Vehicles  Act,  sec.  15 — Negligence — Evidence — Findings  of  Jury. 

The  plaintiff,  alighting  in  the  highway  from  a street  car,  which  was  specially 
■stopped,  at  her  request,  at  a point  between  street  intersections,  after  having 
stopped  at  the  regular  stopping  place,  from  40  to  75  feet  distant,  was  struck 
by  a passing  automobile  and  injured: — 

Held,  reversing  the  judgment  of  Kelly,  J.,  47  O.L.R.  526,  that  there  was  no 
evidence  of  any  negligence  on  the  part  of  the  street  car  company  causing 
the  injury  which  would  support  the  findings  of  the  jury  in  favour  of  the 
plaintiff. 

It  was  not  the  case  of  a car  being  stopped  at  a place  selected  by  the  persons 
operating  the  car,  coupled  with  an  express  or  implied  invitation  to  the 
passenger  to  alight.  The  selection  of  the  place  to  stop  -was  made  by  the 
plaintiff. 

No  statute  or  other  law  imposes  upon  a street  car1  company  the  duty  of  warning 
passengers  about  to  leave  the  car  of  the  danger  of  being  struck  by  other 
vehicles  in  the  street.  Section  15  of  the  Motor  Vehicles  Act,  R.S.O.  1914, 
ch.  207,  was  passed  to  protect  persons  about  to  board  or  to  alight  from  cars, 
but  the  duties  and  obligations  are,  by  that  section,  put. upon  the  driver  of  the 
automobile,  and  not  upon  the  street  car  company.  Neither  the  Act  nor  the 
municipal  by-law  relied  on  by  the  plaintiff  made  it  unlawful  to  stop  at  any 
place  other  than  the  regular  stopping  place.  In  the  absence  of  any  statutory 
or  other  regulation  in  regard  to  these  matters,  the  plaintiff  must  be  taken 
to  have  assumed  the  risk  of  any  extra  danger  from  injury  by  reason  of  the 
ordinary  traffic  in  the  street. 

Oddy  v.  West  EndStreet  R.W.  Co.  (1901),.  178  Mass.  341,  approved. 

Wallace  v.  Employers’  Liability  Assurance  Corporation  (1911-13),  25  O.L.R. 
80,  26  O.L.R.  10,  referred  to. 

Per  Meredith,  C.J.O. : — Where  a passenger  has  not  got  off  the  car  at  the 
stopping  place  where  he  intended  to  alight,  and,  when  the  car  has  gone 
but  a few  feet  farther,  asks  the  motorman  to  let  him  get  off,  the  motorman 
should  not  be  deterred  from  complying  with  that  request,  as  he  would  be 
if  this  case  were  decided  in  accordance  with  the  plaintiff’s  contention. 

Per  Hodgins,  J.A. : — Apart  from  statutory  regulation  or  municipal  by-law, 
the  stopping  of  a street  car  upon  the  highway  is  not  different  from  the 
stopping  of  any  other  vehicle  carrying  passengers  for  the  purpose  of  dis- 
charging them.  No  absolute  rule  should  be  laid  down  which  would  exclude, 
in  another  case,  the  consideration  of  circumstances  which  might  cast  a duty 
on  the  driver  greater  than  that  which  arose  in  this  particular  case. 


An  appeal  by  the  defendant  company  from  the  judgment  of 
Kelly,  J.,  47  O.L.R.  526. 


October  25.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

G.  Lynch-Staunton,  K.C.,  and  Colin  Gibson,  for  the  appellant 
company,  contended  that  there  was  no  duty  on  the  part  of  the 
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company  to  see  that  that  the  place  where  the  woman  alighted 
was  safe.  Section  15  of  the  Motor  Vehicles  Act,  R.S.O.  1914, 
ch.  207,  provides  simply  for  the  case  where  a street  car  is  stationary, 
either  at  a stopping  place  or  elsewhere,  while  the  by-law  of  the 
City  of  Hamilton  No.  2139,  as  amended  by  No.  2149,  enacts 
merely  that  a car  shall  stop  before  passing  a street  intersection, 
rather  than  after.  We  come  under  the  decision  in  Canadian 
Pacific  R.W.  Co.  v.  Hay  (1919),  58  Can.  S.C.R.  283,  46  D.L.R, 
87,  where  an  experienced  traveller,  desiring  to  alight  at  a flag 
station,  agreed  to  the  brakesman’s  suggestion  that  the  train  be 
slowed  down  to  allow  him  to  jump,  took  all  the  risks  of  alighting 
from  a moving  train,  and  failed  to  recover;  and  see  also  Burke 
v.  British  Columbia  Electric  R.W:  Co.  Limited  (1900),  7 B.C.R. 
85,  which  is  nearly  on  all  fours  with  this  case. 

M.  J.  O’Reilly,  K.C.,  for  the  plaintiff,  respondent,  referred 
to  the  evidence,  and  contended  that  this  case  did  not  on  the 
facts  fall  within  the  cases  cited  by  the  learned  counsel  for  the 
appellant  company.  He  referred  to  Wallace  v.  Employers’ 
Liability  Assurance  Corporation  (1911),  25  O.L.R.  80;  S.C.  (1912), 
26  O.L.R,  10,  2 D.L.R,  854. 

December  10.  Ferguson,  J.A. — Appeal  by  the  defendant 
railway  company  from  a judgment  of  Kelly,  J.,  dated  the  14th 
May,  1920,  pronounced  on  the  verdict  of  a jury,  awarding  the 
plaintiff  $1,500  damages  against  the  company,  and  dismissing 
the  action  against  the  defendant  Stiles.  There  is  no  cross-appeal 
by  the  plaintiff,  and  the  defendant  Stiles  is  therefore  not  a party 
to  this  appeal. 

The  facts  leading  up  to  this  action  are  stated  in  the  reasons  for 
judgment  of  Kelly,  J. 

[The  learned  Judge  set  out  those  reasons,  as  found  in  47  O.L.R. 
526.] 

The  verdict  and  judgment  appear  to  have  been  based  upon 
the  theory  that  there  is  more  danger  of  a passenger  being  injured 
by  passing  automobiles  when  the  car  is  stopped  at  a place  other 
than  the  regular  stopping  place;  and,  though  there  is  no  law  to 
prevent  the  street  car  being  stopped  where  it  was,  yet  that  the 
railway  company  owed  the  disembarking  passenger  a greater 


App.  Div. 
1920 


Ellis 

v. 

Hamilton 
Street 
R.W.  Co. 


382 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1920 

Ellis 

v. 

Hamilton 
Street 
R.W.  Co. 

Ferguson,  J.A. 


duty  to  protect  her  against  injury  from  passing  vehicles  than  it 
would  have  owed  her  had  the  stop  been  made  at  a regular  stopping 
place. 

The  plaintiff’s  claim  was  made  upon  the  theory  that  the 
defendant  company  selected  an  improper  and  unsafe  stopping 
place,  and  invited  the  plaintiff  to  alight  there. 

Paragraph  6 of  the  claim  reads : — 

“The  plaintiff  alleges  that  the  defendant  the  Hamilton  Street 
Railway  Company  was  negligent  in  stopping  its  said  car  in  the 
middle  of  a block  and  not  at'  the  regular  stopping  place,  and 
inviting  her  to  alight  in  a dangerous  place,  where  she  was  liable 
to  be  run  down  by  passing  vehicles,  and  the  plaintiff  alleges  that 
the  defendant  Stiles  was  negligent  in  carelessly  and  negligently 
running  his  motor  car  at  a high  rate  of  speed  on  the  highway 
while  passing  a street  car  while  in  the  act  of  allowing  the  plaintiff 
to  alight.” 

The  plaintiff  stated  that  she  had  intended  to  get  off  at  Arthur 
street,  but  did  not  reach  the  door  in  time  to  disembark  when 
the  car  stopped  there;  that  she  reached  the  vestibule  just  after 
the  car  had  started;  that  she  then  asked  the  motorman  to  let  her 
off;  that  the  car  was  again  stopped,  and  she  stepped  out,  alighting 
safely  on  a paved  street;  that,  before  she  had  time  or  opportunity 
to  reach  the  kerb,  she  was  struck  by  a passing  automobile  owned 
by  the  defendant  Stiles. 

The  distance  between  the  first  and  second  stops  was  stated 
differently  by  different  witnesses,  varying  from  40  to  75  feet. 

This  is  not  a case  of  a car  being  stopped  at  a place  selected  by 
the  defendant  company,  coupled  with  an  expressed  or  implied 
invitation  to  alight.  The  selection  was  made  by  the  plaintiff — 
she  was  responsible  for  the  making  of  the  second  stop. 

The  learned  trial  Judge  and  the  jury  appear  to  have  thought, 
and  I am  inclined  to  agree  with  them,  that,  the  street  car  having 
stopped  and  started  again,  drivers  of  motor  vehicles  who  had 
observed  the  stopping  would  be  led  to  believe  that  the  car  would 
not  stop  again  for  some  distance,  and  that  it  would  be  safe  for  them 
to  speed  up  to  pass  it,  and  that  the  bringing  of  it  to  a second  stop, 
within  75  feet  of  the  first,  was  not  calculated  to  give  the  driver 
of  such  a motor  vehicle  either  time  or  opportunity  to  obey  the 
requirements  of  sec.  15  of  the  Motor  Vehicles  Act,  R.S.O.  1914, 
ch.  207,  which  reads:— 
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“When  a motor  vehicle  meets  or  overtakes  a street  car  which 
is  stationary  for  the  purpose  of  taking  on  or  discharging  passengers, 
the  motor  vehicle  shall  not  pass  the  car  on  the  side  on  which 
passengers  are  getting  on  or  off  until  such  passengers  have  got  on 
or  got  safely  to  the  side  of  the  street  as  the  case  may  be.” 

It  is  unlikely  that  either  the  plaintiff  or  the  motorman  appre- 
ciated the  danger  involved  in  making  the  second  stop;  but  the 
question  is,  should  the  motorman  have  had  the  danger  in  mind, 
and  in  the  circumstances  refused  the  plaintiff's  request  or  warned 
her  of  the  danger,  and  was  his  failure  to  appreciate  the  danger, 
and  warn  the  plaintiff,  negligence  for  which  the  defendant  company 
is  responsible? 

There  is  nothing  in  the  evidence  to  shew  that  the  motorman 
knew  that  the  plaintiff  did  not  know  and  appreciate,  as  much  as 
he  did,  any  risk  she  was  taking  in  asking  that  the  car  be  stopped; 
and,  though  she  had  an  opportunity  of  doing  so,  she  did  not, 
before  stepping  from  the  car,  look  for  an  approaching  motor. 
Situated  as  she  was,  she  must  have  had  a better  opportunity  of 
doing  this  than  had  the  * motorman.  I know  of  no  statute  or 
case,  and  none  was  cited  to  us,  which  imposes  on  a street  car 
company  the  duty  of  warning  passengers  about  to  leave  the  car 
of  the  danger  of  being  run  over  or  injured  by  other  vehicles  in 
the  street.  Section  15  of  the  Motor  Vehicles  Act  was,  no  doubt, 
passed  to  protect  persons  about  to  board  or  to  alight  from  cars, 
but  the  duties  apd  obligations  are  put  by  that  Act  upon  the  driver 
of  the  automobile,  and  not  upon  the  street  car  company.  There 
is  nothing  in  the  Act  which  obliges  a street  car  company  not  to 
stop  for  the  purpose  of  discharging  passengers  when  other  vehicles 
are  passing,  or  not  to  permit  a passenger  to  alight  without  seeing 
that  the  street  is  free  from  vehicular  traffic,  or  even  to  warn  its 
passengers  to  look  out  for  passing  traffic.  Neither  the  Act  nor 
the  by-law  makes  it  unlawful  to  stop  at  any  place  other  than  the 
regular  stopping  place  and  there  is  nothing  in  the  Act  that  makes 
the  obligation  or  duty  of  the  driver  of  an  automobile  less  when 
the  street  car  is  stopped  at  a point  other  than  the  regular  stopping 
place.  It  might  be  well  to  have  regulations  on  these  points,  but 
until  such  a law  is  enacted  it  seems  to  me  that  a passenger  who 
requests  a street  railway  company  to  stop  at  a place  other  than  a 
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regular  stopping  place,  should  be  taken  to  have  assumed  the 
risk  of  any  extra  danger  from  injury  by  reason  of  the  ordinary 
traffic  in  the  street.  See  Canadian  Pacific  R.W.  Co.  v.  Hay, 
58  Can.  S.C.R.  283,  46  D.L.R.  87. 

There  is  much  in  the  case  of  Wallace  v.  Employers’  Liability 
Assurance  Corporation,  26  O.L.R.  10,  2 D.L.R.  854,  to  support 
the  view  that  where  a passenger  has  landed  safely  on  the  street 
before  the  accident  the  obligation  of  the  street  car  company  to 
him  or  her  has  ceased.  However,  such  a conclusion  was  not 
necessary  to  the  determination  of  that  appeal,  and  the  point  was 
not,  I think,  determined;  but  in  a somewhat  similar  case  the 
point  seems  to  me  to  have  been  determined  adversely  to  the 
plaintiff  by  the  Appellate  Division  of  the  State  of  Massachusetts: 
see  Oddy  v.  West  End  Street  R.W.  Co.  (1901),  178  Mass.  341. 
True,  that  case  is  not  binding  upon  us,  but  the  reasoning  of  the 
Court  commends  itself  to  my  judgment,  and  seems  to  me  to 
justify  the  conclusion  stated  at  p.  349  as  follows: — 

“Street  car  companies  carrying  passengers  in  ordinary  public 
streets  or  highways  are  not  negligent  'in  not  providing  means 
for  warning  passengers  about  to  leave  a car  of  the  danger  of 
colliding  with  or  of  being  run  over  by  other  vehicles  in  the  street. 
The  risk  of  being  hurt  by  such  vehicles  is  the  risk  of  the  passenger 
and  not  that  of  the  carrier.  It  is  not  a danger  against  which 
the  carrier  is  bound  to  protect  the  passenger  or  to  give  him  warn- 
ing/’ 

I would  allow  the  appeal  with  costs,  and  dismiss  the  action 
with  costs. 

Meredith,  C.J.O. — I agree  entirely  in  the  reasons  for  judg- 
ment of  my  brother  Ferguson. 

It  is  clear,  as  he  points  out,  that  it  was  the  respondent,  and 
not  the  motorman,  who  selected  the  place  at  which  the  car  was  to 
be  stopped  in  order  to  enable  her  to  alight,  and  the  fact,  if  it 
be  the  fact,  that  she  thought  the  place  where  it  was  stopped  was 
the  regular  stopping  place  at  the  next  street  intersection  is  imma- 
terial, because,  if  she  so  thought,  the  motorman  was  not  informed 
of  and  did  not  know  what  was  in  her  mind. 
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I should  be  sorry  to  decide  anything  which  would  deter  a 
motorman  who  finds  that  a passenger  has  not  got  off  the  car 
at  the  stopping  place  at.  which  he.  intended  to  alight,  and  is  asked 
by  the  passenger,  when  the  car  has  gone  but  a few  feet  beyond 
the  stopping  place,  to  let  him  get  off,  from  complying  with  that 
request.  To  declare  the  law  to.be  what  the  respondent’s  counsel 
contended  it  is  would  have  that  effect. 

Magee,  J.A.,  agreed  with  Ferguson,  J.A. 

Hodgins,  J.A.:— I agree  in  the  judgment  of  my  brother 
Ferguson,  upon  the  facts  appearing  in  this  case.  I regard  the 
stoppage  of  a street  car,  apart  from  statutory  regulation  or  by-law, 
in  the  same  way  as  the  stoppage  upon  the  highway  of  any  other 
vehicle  carrying  passengers  for  the  purpose  of  discharging  them. 
There  may  be  circumstances,  however,  arising  out  of  the  traffic, 
the  dangers  at  a particular  point  of  stoppage,  the  condition  of  the 
passenger,  or  other  causes,  which  might  cast  a duty  on  the  driver 
greater  than  that  which  arose  in  this  particular  case.  While, 
therefore,  I agree  in  allowing  the  appeal,  I do  not  consider  that 
we  are  laying  down  any  absolute  rule  which  excludes,  in  each  case 
as  it  arises,  considerations  such  as  I have  pointed  out. 
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Contract — Formation — Agreement  for  Sale  of  Land — Memorandum  in  Writing — 
Receipt  for  Money-deposit — Cheque  for  Deposit  not  Cashed  and  not  Endorsed — 
Reading  Documents  together — Statute  o jFrauds — Incomplete  Memorandum 
— Omission  of  Essential  Terms — Mortgage — Interest — Date  for  Giving 
Possession — Dismissal  of  Action  jor  Specific  Performance. 

The  defendant  intended  to  sell  and  the  plaintiff  intended  to  buy  a certain 
parcel  of  land  in  the  city  of  Kitchener,  known  as  No.  62  St.  George  street, 
and  the  plaintiff  alleged  that  a complete  agreement  had  been  made  between 
them  and  that  a memorandum  sufficient  to  satisfy  sec.  5 of  the  Statute  of 
Frauds,  R.S.0. 1914,  ch.  102,  had  been  signed  by  the  defendant — the  plaintiff 
relying  on  a receipt  and  a bank  cheque,  in  the  following  words  and  figures: — - 
“Kitchener,  Ont.,  December  29th,  1919.  Received  from  Clayton  Peterson 
the  sum  of  $100  on  deposit  for  house  at  No.  62  St.  George  street — $1,400 
payable  1st  May,  1920,  and  balance  of  $2,300  on  five  year  mortgage. 
Adeline  Bitzer.” 

“Kitchener,  Ont.,  December  29th,  1919.  To  Canadian  Bank  of  Commerce, 
Waterloo,  Ont.  Pay  to  the  order  of  Mrs.  Adeline  Bitzer  $100,  one  hundred 
dollars,  deposit  on  62  St.  George  street  at  purchase-price  of  $3,800 — $1,400 
payable  May  1st,  1920,  and  assume  a 5 yr.  mtg.  of  $2,300.  C.  Peterson.” 
The  cheque  was  not  cashed  and  was  not  endorsed:- — 

Held , that  the  two  documents  might  be  read  together  (Ferguson,  J.A., 
inclining  to  the  opinion  that  they  could  not  be  so  read);  but  (Meredith, 
C.J.O.,  dissenting),  that  they  did  not  constitute  a sufficient  memorandum 
of  the  whole  bargain  between  the  parties;  the  terms  of  the  mortgage, 
particularly  the  rate  of  interest,  and  the  date  at  which  and  the  terms  on 
which  possession  would  be  given  to  the  plaintiff,  were  nowhere  stated; 
and  these  were  essential  parts  of  the  agreement. 

Review  of  the  authorities. 

Judgment  of  Masten,  J.,  establishing  the  agreement  and  directing  specific 
performance,  reversed. 

An  action  for  specific  performance  of  an  alleged  agreement 
between  the  plaintiff  and  defendant  for  the  sale  by  the  defendant 
and  purchase  by  the  plaintiff  of  a house  property  in  Kitchener. 

May  11.  The  action  was  tried  by  Masten,  J.,  without  a jury, 
at  Kitchener. 

V.  H.  Hattin,  for  the  plaintiff. 

Gideon  Grant  and  A.  L.  Bitzer,  for  the  defendant. 

May  27.  Masten,  J. : — At  the  close  of  the  hearing  I found  as 
a fact  that  the  misrepresentation  alleged  by  the  defendant  had 
not  been  established,  and  I now  find  as  a fact  against  the  con- 
tention of  the  defendant  that  the  parties  were  never  ad  idem. 

I find  that  the  defendant  intended  to  sell  and  the  plaintiff 
intended  to  buy  the  premises  No.  62  St.  George  street,  in  Kitchener, 
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and  that  the  reason  of  the  defendant's  refusal  to  carry  out  the 
contract  is  correctly  stated  in  her  examination  for  discovery, 
where  she  says  that  she  refused  to  carry  out  the  agreement  because 
her  son  was  returning,  from  the  war,  and  the  house  would  be  needed 
for  his  occupation. 

The  remaining  defence  is  the  Statute  of  Frauds.  On  that 
question  numerous  points  were  raised  on  behalf  of  the  defendant. 
The  agreement  relied  upon  by  the  plaintiff  is  as  follows: — 

“ Kitchener,  Ont.,  December  29th,  1919.  Received  from 
Clayton  Peterson  the  sum  of  $100  on  deposit  for  house  at  No.  62 
St.  George  street' — $1,400  payable  1st  May,  1920,  and  balance  of 
$2,300  on  five  year  mortgage.  Adeline  Bitzer.” 

There  is  also  a cheque  signed  by  the  plaintiff  as  follows:- — 
“Kitchener,  Ont.,  December  29th,  1919.  To  Canadian  Bank 
of  Commerce,  Waterloo,  Ont.  Pay  to  the  order  of  Mrs.  Adeline 
Bitzer  $100.00,  one  hundred  dollars,  deposit  on  62  St.  George 
street  at  purchase-price  of  $3,800- — $1,400  payable  on  May  1st, 
1920,  and  assume  a 5 yr.  mtg.  of  $2,300.  C.  Peterson.” 

The  cheque  is  not  endorsed. 

I think  that  these  two  documents  are  sufficiently  connected 
by  .means  of  dates,  name  of  place,  and  description  of  the  terms,  to 
entitle  them  to  be  read  together  as  evidence  of  the  contract  for 
the  purpose  of  satisfying  the  requirements  of  the  statute. 

I deal  with  the  various  points  raised  in  support  of  the  defence 
in  the  order  in  which  they  were  presented  in  the  argument. 

First,  it  is  contended  by  the  defendant  that  the  documents  do 
not  say  whether  Peterson  is  buying  the  freehold  of  the  house  or 
some  lesser  interest,  e.g.,  an  assignment  of  a lease.  But  it  has 
been  held  that  a contract  to  sell  a house  simply,  implies  that  the 
interest  sold  is  the  fee  simple:  Hughes  v.  Parker  (1841),  8 M.  & W. 
244.  See  also  Fry  on  Specific  Performance,  5th  ed.,  para.  372. 

Second,  that  the  house  No.  62  St.  George  street  is  insufficiently 
described.  That,  as  it  seems  to  me,  is  answered  by  the  decision 
of  my  brother  Middleton  in  the  case  of  Canadian  Dyers  Association 
Limited  v.  Burton  (1920),  47  O.L.R.  259.  The  receipt  and  the 
cheque  being  dated  at  Kitchener,  I think  that  the  plain  meaning 
of  the  documents  is  that  the  property  described  as  No.  62  St. 
George  street  is  property  in  the  town  of  Kitchener. 
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Third,  that  the  purchase-price  is  insufficiently  set  forth, 
referring  to  the  case  of  Fenske  v.  Farbacher  (1912),  2 D.L.R.  634. 
In  that  case  the  payments  set  forth  in  the  memorandum  were  $300 
short  of  the  total  purchase-price.'  In  this  case  the  payments  as 
set  forth  cover  the  whole  of  the  purchase-price. 

Fourth,  that  the  receipt  does  not  mention  on  what  property 
the  balance  of  the  purchase-price  is  to  be  secured.  If  there  is 
otherwise  an  enforceable  agreement,  the  vendor  has  a lien  for  the 
balance  of  the  purchase-price,  $2,300,  and  I think  that  the  plain 
implication  from  the  agreement  is,  and  I so  find  as  a fact,  that, 
no  other  provision  being  made,  the  balance  of  $2,300  was  to  be 
secured  by  a five-year  mortgage  on  the  premises  forming  the 
subject-matter  of  the  purchase. 

The  fifth  and  most  serious  point  raised  is  in  regal’d  to  the 
question  of  interest,  namely,  that  the  documents  did  not  deal 
with  the  rate  of  interest  to  be  paid  on  the  mortgage  of  $2,300.  It 
is  plain  law,  well  settled,  that  a mortgage,  being  a debt,  carries 
interest;  consequently  this  mortgage  would  carry  interest  at  the 
legal  rate  of  5 per  cent.  With  regard  to  the  subsequent  offer  made 
by  the  purchaser  to  the  vendor  to  pay  6 per  cent,  interest,  that 
was  npt  a rate  agreed  upon  before  the  bargain  was  made;  on  the 
contrary,  it  is  clear  from  the  evidence  on  both  sides  that  the  rate 
of  interest  was  not  mentioned  or . discussed.  The  offer  of  the 
plaintiff  to  pay  6 per  cent,  was  never  accepted  and  has  no  bearing, 
as  I see  it,  on  the  rights  of  the  parties.  The  cases  of  Rogers  v. 
Hewer  (1912),  8 D.L.R.  288,  and  Reynolds  v.  Foster  (1913),  4 
O.W.N.  694,  are  clearly  distinguishable  on  the  facts.  In  the  first 
case  tfyere  was  an  agreement  that  interest  should  run  at  the  rate 
of  8 per  cent,  on  the  balance  of  the  purchase-price,  and  all  reference 
to  that  was  omitted  from  the  memorandum.  In  the  latter  case 
it  was  a term  of  the  agreement  that  a mortgage  on  other  property 
should  be  given  to  secure  the  balance  of  the  purchase-price,  and 
this  was  not  set  out  in  the  memorandum.  The  memoranda  were 
therefore  incomplete  and  did  not  cover  the  agreement  entered 
into  between  the  parties.  The  judgment  of  Mr.  Justice  Strong  in 
the  case  of  Williston  v.  Lawson  (1891),  19  Can.  S.C.R.  673,  appears 
to  me  to  be  in  the  plaintiff  s favour.  With  respect  to  the  case  of 
Martin  v.  Jarvis  (1916),  37  O.L.R.  269,  31  D.L.R.  740, 1 think  I am 
bound  to  follow  the  views  expressed  by  the  Chancellor  in  that  case. 
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It  was  not  a hasty  judgment,  and  embraces  a full  review  of  the 
earlier  cases  in  our  own  Courts,  and  it  is  my  duty  to  follow  the 
Chancellor’s  interpretation  of  them. 

For  these  reasons,  I am  of  opinion  that  the  plaintiff  is  entitled 
to  the  usual  judgment  for  specific  performance  with  costs. 


Masten,  J. 

1920 


Peterson 

v. 

Bitzer. 


The  defendant  appealed  from  the  judgment. of  Masten,  J. 


October  13  and  14.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

R.  McKay , K.C.,  for  the  appellant,  contended  that  there  was 
not  a sufficient  memorandum  in  writing  to  satisfy  the  Statute  of 
Frauds.  In  Martin  v.  Jarvis,  37  O.L.R.  269,  31  D.L.R.  740,  the 
authority  which  the  learned  trial  Judge  followed,  it  was  held  that 
the  contract  was  complete  as  far  as  essentials  were  concerned — 
a -case  quite  distinguishable  from  this.  If  Martin  v.  Jarvis  is  at 
variance  with  Green  v.  Stevenson  (1905),  9 O.L.R.  671,  it  is  not 
good  law.  Here,  however,  the  contract  contained  no  words  of 
agreement  as  to  a sale,  and  the  word  “ deposit”  is  not  one  from 
which  a necessary  implication  of  a sale-agreement  arises : Reynolds 
v.  Foster,  4 O.W.N.  694;  McDonald  v.  Murray  (1883),  2 O.R.  573, 
at  p.  581;  S.C.  (1885),  11  A.R.  101.  An  agreement  which  will 
satisfy  the  statute  must  contain  all  the  essential  terms:  Green  v. 
Stevenson,  supra;  McKinnon  v.  Doran  (1916),  53  Can.  S.C.R.  609, 
31  D.L.R.  307,  where  parol  evidence  was  admitted  to  bring  the 
case  within  the  statute.  Bank  of  New  Zealand  v.  Simpson,  [1900] 
A.C.  182,  and  Morrell  v.  Studd  & Millington,  [1913]  2 Ch.  648,  are 
distinguishable  on  the  facts,  and  the  decisions  in  those  oases  have 
no  bearing  on  this  one.  Williston  v.  Lawson,  19  Can.  S.C.R.  673, 
cited  by  the  learned  trial  Judge,  is  in  the  appellant’s  favour,  in  so 
far  as  the  facts  make  it  applicable  to  this  case. 

V.  H.  Hattin,  for  the  plaintiff,  respondent,  contended  that  the 
learned  trial  Judge  was  right  in  following  Martin  v.  Jarvis,  supra, 
and  in  determining  according  to  the  true  intention  of  the  parties. 
He  maintained  that  all  the  essentials  were  contained  in  the  docu- 
ments, and  that,  following  the  decision  in  Stokes  v.  Whicher, 
[1920]  1 Ch.  411,  at  p.  419,  it  was  proper  to  connect  the  documents 
and  thus  obtain  a sufficient  memorandum  in  writing  to  satisf}' 
the  statute.  Green  v.  Stevenson,  supra,  was  an  entirely  different 
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December  10.  Magee,  J.A.: — The  defendant  appeals  from 
a judgment  directing  specific  performance  by  her  of  an  alleged 
agreement  by  her  to  sell  a house  and  lot  in  Kitchener  to  the 
plaintiff.  She  sets  up  two  grounds  of  defence;  (1)  that  there 
was  not  in  fact  a completed  certain  bargain;  and  (2)  that  there 
is  no  writing  sufficient  to  bind  her  under  the  Statute  of  Frauds. 

That  the  parties  had,  in  December,  1919,  verbally  agreed  upon 
13,800  as  the  price  for  the  land,  if  sold,  is  clear,  and  that  the  sale, 
if  made,  would  be  closed  and  possession  given  on  the  1st  May,  1920. 
It  is  also  clear  that  the  price  was  not  to  be  paid  in  cash,  but  part  of 
it  was  to  be  paid  *at  some  time  not  later  than  five  years,  but  in  how 
many  payments  and  when  was  not  discussed;  and,  although  the 
parties  contemplated  that  interest  would  be  payable  at  some  rate, 
the  rate  of  interest  was  not  arrived  at  or  mentioned  between  them. 

The  property  adjoined  other  land  of  the  defendant,  and  a 
roadway  over  the  adjoining  property  led  to  it,  and  was  in  fact 
used  with  it,  but  was  not  a way  of  necessity,  and  by  reason  of  the 
common  ownership  it  had  not  the  character  of  an  easement.  The 
way  was  not  dealt  with  in  the  verbal  arrangement,  but  the  defendant 
has  by  the  judgment  been  ordered  to  convey  a right  to  it. 

The  defendant  maintained  that,  even  apart  from  these  ques- 
tions, no  final  verbal  agreement  was  arrived  at,  but  only  a pro- 
visional basis  of  sale  if  she  finally  decided  to  sell.  This,  however, 
has  been  found  against  her  by  the  learned  trial  Judge,  on  the 
disputed  evidence,  and  his  finding  must  be  accepted. 

The  property  was  at  the  time  subject  to  a mortgage  for  about 
$2,000,  bearing  interest,  which  the  defendant  thought  she  could 
pay  off. 

Under  the  Statute  of  Frauds  the  action  does  not  lie  against  the 
defendant  unless  the  agreement  or  some  memorandum  or  note 
thereof  be  in  writing  and  signed  by  her.  The  only  writing  of 
any  sort  signed  by  her  is  a receipt  which  reads  thus:  “Kitchener, 
Ont.,  December  29th,  1919.  Received  from  Clayton  Peterson 
the  sum  of  $100  on  deposit  for  house  at  No.  62  St.  George  street — 
$1,400  payable  1st  May,  1920,  and  balance  of  $2,300  on  five  year 
mortgage.  Adeline  Bitzer.” 

At  the  time  she  gave  this  receipt  and  as  payment  of  the  sum 
thereby  acknowledged  to  be  received,  the  plaintiffs  cheque  of  the 
same  date  was  given  to  her,  reading  as  follows:  “Pay  to  the  order 
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of  Mrs.  Adeline  Bitzer  $100.00,  one  hundred  dollars,  deposit  on  02 
St.  George  street  at  purchase-price  of  $3,800 — $1,400  payable  on 
May  1st,  1920,  and  assume  a 5 yr.  mtg.  of  $2,300.  C.  Peterson/' 

This  cheque  was  not  cashed,  used,  or  endorsed  by  the  defend- 
ant, and  was  subsequently  sent  back  to  the  plaintiff  with  a letter 
from  the  defendant’s  son  declining  to  make  a sale.  The  letter  was 
written  with  defendant’s  authority,  but  of  course  not  by  an  agent 
authorised  to  contract,  as  it  refuses  to  sell.  The  question  is, 
whether  these  writings  are  sufficient  to  bind  the  defendant  under 
the  statute. 

It  was  argued  for  t^ie  plaintiff,  but  contested  for  the  defendant, 
that  the  cheque  could  be  read  along  with  the  receipt,  although 
not  endorsed  by  the  defendant,  in  order  to  eke  out,  if  necessary, 
the  full  memorandum  required  by  the  statute.  It  is  well-recogn- 
ised in  cases  under  the  statute  that  if  in  a writing  signed  by  the 
party  to  be  charged  reference  is  made  to  another  or  to  a subject- 
matter,  parol  evidence  to  identify  what  is  referred  to  so  as  to  con- 
nect the  two  is  admissible.  Here  the  receipt  is  for  “the  sum  of 
$100.”  A cheque  for  $100  may  be  payment  of  that  sum.  I §ee 
no  more  reason  why  the  cheque  should  not  be  identified  as  that 
which  was  paid  than  bank-notes  or  gold  pieces  if  payment  were 
made  thereby.  If  it  is  identified  as  being  the  payment  which  was 
received,  then  it  appears  to  me  that  the  receipt  would  be  read  as 
if  it  said,  “Received  from  C.  Peterson  his  cheque  for  $100.” 
Therefore  I am  of  opinion  that  the  receipt  and  cheque  can  be  read 
together. 

But  without  the  cheque  the  receipt  itself  would,  in  my  view, 
be  a sufficient  memorandum — apart  from  the  question  of  its  correct 
representation  of  the  true  understanding  of  the  parties — and  the 
cheque,  I think,  only  throws  difficulties  in  the  plaintiff’s  way. 

The  receipt-  shews  that  something  is  to  be  paid  “for  a house 
at  No.  62  St.  George  street” — $100  is  a “deposit,”  $1,400  is  “pay- 
able” on  the  1st  May,  1920,  and  how  much  the  total  is  is  indicated 
by  the  “balance”  being  $2,300 — and  that  balance  is  to  be  on  5-year 
mortgage.  If  the  parties  had  agreed  and  the  receipt  had  stated 
that  it  was  to  be  on  a mortgage  payable  in  5 years  or  in  5 yearly 
instalments,  with  interest  yearly  at  5 per  cent,  per  annum,  it 
appears  to  me  that  it  would  be,  not  a complete  contract,  but  a 
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sufficient  memorandum  of  the  complete  contract — sufficiently 
indicating  its  terms  to  enable  the  Court  to  enforce  it.  No  ordinary 
person,  I think,  would  dream — and  I do  not  see  that  the  Court 
should  assume — that  the  $1,400  “on  mortgage’7  could  mean  “by  a 
mortgage”  on  other  property.  The  memorandum  then  would 
imply  that  a mortgage  was  to  be  given,  which  implies  a conveyance 
which  the  purchaser  would  be  entitled  to  when  the  purchase- 
money  other  than  the  mortgage  is  given  along  with  the  mortgage, 
that  is  to  say,  the  purchaser  would  be  entitled  to  give  both  on  the 
1st  May,  1920,  and  the  conveyance  implies  possession  at  the  same 
time.  No  mention  is  made  of  the  existing  mortgage  for  $2,000, 
but  that  the  vendor  would  be  bound  to  remove. 

The  cheque  would  not,  in  this  view,  add  anything  to  the  value 
of  the  receipt,  except  the  words  “purchase-price”  of  $3,800.  It 
gives  no  more  indication  than  the  receipt  that  C.  Peterson  is  the 
purchaser,  and  it  renders  the  whole  written  transaction  of  less 
value,  by  adding  the  untrue  words  “assume  a 5 vr.  mtg.  of  $2,300.” 
The  existing  mortgage,  even  if  to  be  assumed,  was  only  $2,000, 
and  thus  the  cheque  makes  no  provision  for  the  other  $300,  and 
only  adds  confusion  by  shewing  that  the  existing  mortgage  is  to 
be’ assumed,  instead  of  being  removed  by  the  vendor,  as  would  be 
called  for  by  the  receipt.  The  two  documents,  therefore,  on  which 
the  plaintiff,  relies,  are  contradictory. 

But  it  appears  to  me  that  these  parties  never  had  really  made 
a definite  bargain.  They  had  not  decided  how  the  mortgage- 
money  would  be  payable,  nor  what  rate  of  interest  would  in  these 
financially  varying  days  be  called  for — though  both  intended 
interest.  It  would  be  a gross  fraud  upon  the  defendant  to  say 
that  she  should  get  no  interest.  It  would  be  only  less  unfair  to 
say  that  she  should  get  only  the  legal  rate  of  5 per  cent.,  when 
neither  she  nor  the  other  side  contemplated  leaving  it  to  the  law 
or  doing  otherwise  than  make  their  own  bargain  if  they  could,  or 
part  if  they  could  not.  It  was  simply  an  uncompleted  bargain  in 
respect  to  two  very  important  matters  which  the  parties  on  both 
sides  intended  at  the  time  to  settle  for  themselves,  but  did  not. 

Specific  performance  should  not  be  granted  so  as  to  force  upon 
either  party  a bargain  which  was  not  contemplated  bv  either. 

I would  allow  the  appeal. 
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Hodgins,  J.A. : — I am  satisfied  that  the  cheque  is  sufficiently 
referred  to  in  the  receipt  signed  by  the  respondent  to  enable  the 
Court  to  read  it  as  part  of  the  memorandum  of  the  bargain.  The 

words  in  the  receipt,  “ Received $100  on  deposit  for  house  at 

No.  62  St.  George  street,”  are  enough,  in  my  judgment,  to  allow 
reference  to  the  cheque,  which  was  the  form  in  which  the  deposit  of 
$100  was  made.  It  would  be,  I think,  a reproach  to  our  lawif,  under 
the  circumstances,  the  cheque  used  in  making  the  deposit,  containing, 
as  is  often  the  case,  conditions  or  terms  on  which  it  is  payable,  was 
excluded  because  it  was  not  sufficiently  referred  to  in  the  receipt. 
In  any  case  it  becomes  available  as  evidence  through  its  return 
some  time  later  on,  in  a letter  signed  by  the  duly  authorised  agent 
of  the  respondent.  See,  on  the  question  of  reference,  Studds  v. 
Watson  (1884),  28'Ch.  D.  305,  per  North,  J.,  at  pp.  308,  309. 

But,  when,  read  with  the  receipt,  there  does  not  seem  to  be 
constituted  a sufficient  memorandum  of  the  whole  bargain  between 
the  parties.  One  very  important  part  of  the  agreement,  in  view 
of  the  fact  that  the  house  was  then  tenanted,  was  the  date  at 
which  and  terms  on  which  possession  would  be  given  to  the 
respondent.  No  doubt  the  date,  the  1st  May,  1920,  mentioned 
in  the  receipt  and  cheque,  was  fixed  because  on  that  date  possession 
was  to  be  given.  But  nowhere  is  anything  found  in  either  docu- 
ment which  deals  with  the  time  for  the  transfer  of  actual  possession, 
although  this  was  an  essential  part  of  the  verbal  bargain. 

The  importance  of  it  is  obvious,  but  it  has  a bearing  on  the 
other  part  of  the  case.  Had  it  been  inserted  in  the  memorandum, 
it  would  have  settled  the  question  of  interest  on  the  balance  of 
purchase-money,  of  which  no  mention  is  made  in  writing. 

In  Birch  v.  Joy  (1852),  3 H.L.C.  565,  the  doctrine  of  equity  is 
thus  stated  by  Lord  St.  Leonards,  L.C.  (pp.  590,  591) : — 

“From  the  time  at  which  the  purchaser  was  to  take  possession 
of  the  estate  he  would  be  deemed  its  owner,  and  he  would  be 
entitled  as  owner  to  the  rents  of  the  estate,  and  would  have  kept 
them  without  account.  From  the  same  period  the  seller  would 
have  been  deemed  owner  of  the  purchase-money,  and  that  pur- 
chase-money not  being  paid  by  the  man  who  was  receiving  the 
rents,  would  have  carried  interest,  and  that  interest  would  have 
belonged  to  the  seller  as  part  of  his  property.  A Court  of  Equity, 
as  a general  rule,  considers  this  to  follow. v 
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The  head-note  further  states  that  an  agreement  which  appears 
to  prevent  the  application  of  this  rule  will  be  examined  in  a Court 
of  Equity,  and  will  or  will  not  be  enforced  according  to  circum- 
stances. 

In  the  case  in  hand,  the  presence  in  the  documents  of  a pro- 
vision as  to  the  date  at  which  possession  was  to  be  given  would 
have  enabled  the  Court  to  say  that  interest  must  be  paid  from 
that  date  upon  the  unpaid  purchase-money,  at  the  legal  rate. 

In  this  connection  it  may  be  noted  that  in  Gould  v.  Hamilton 
(1855),  5 Gr.  192,  parol  evidence  was  allowed  to  be  given  shewing 
that  interest  was  intended  to  be  paid  on  the  balance  of  purchase- 
money,  where  the  contract  made  no  mention  of  interest.  But 
that  evidence  was  admitted  so  as  to  shew  that  it  would  have  been 
inequitable  to  grant  specific  performance  without  interest,  in  face 
of  an  understanding  that  interest  should  be  paid. 

Here  the  circumstances  indicate  a tacit  agreement  to  pay 
interest;  and,  if  specific  performance  were  given  to  the  respondent, 
it  could  only  be  on  terms  of  paying  interest  on  the  unpaid  purchase- 
money. 

Upon  the  whole,  I think  the  appeal  should  be  allowed. 


Ferguson,  J.A. — Appeal  by  the  defendant  from  a judgment 
of  Masten,  J.,  dated  the  27th  May  .last,  whereby  he  decreed  that 
the  plaintiff  had  established  -an  agreement  between  himself  and 
the  defendant  for  the  purchase  and  sale  of  62  St.  George  street, 
Kitchener,  and  directed  specific  performance  of  the  agreement. 

The  learned  trial  Judge  found  that  the  parties  were  ad  idem; 
that  the  defendant  intended  to  buy  62  St.  George  street,  Kitchener; 
that  the  underwritten  receipt  and  cheque  might  be  read  together; 
and  that,  read  together,  the  two  documents  constituted  a memo- 
randum of  the  agreement  and  all  its  essential  terms,  sufficient  to 
satisfy  the  requirements  of  the  Statute  of  Frauds.  The  receipt 
and  cheque  read/ — 

“ Kitchener,  Ont.,  December  29th,  1919.  Received  from 
Clayton  Peterson  the  sum  of  $100  on  deposit  for  house  at  No.  62 
St.  George  street — $1,400,  payable  1st  May,  1920,  and  balance  of 
$2,300  on  five  year  mortgage.  Adeline  Bitzer.’’ 

“Kitchener,  Ont.,  December  29th,  1919.  To  Canadian  Bank 
of  Commerce,  Waterloo,  Ont.  Pay  to  the  order  of  Mrs.  Adeline 
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Bitzer  $100.00,  one  hundred  dollars,  deposit  on  62  St.  George 
street,  at  purchase-price  of  $3,800' — $1,400  payable  on  May  1st, 
1920,  and  assume  a 5 yr.  mtg.  of  $2,300.  C.  Peterson.” 

The  appellant  contends:  (1)  that,  read  by  itself,  the  receipt 
is  not  a sufficient  memorandum,  in  that  it  does  not  shew  any 
contract  of  purchase  and  sale;  (2)  that  the  cheque  is  not  referred 
to  in  the  receipt  signed  by  the  defendant  and  cannot  be  read  along 
with  the  receipt  to  supplement  any  terms  that  are  missing  from 
the  receipt;  (3)  that  the  evidence  establishes  that  the  parties 
agreed  that  adjustments  were  to  be  made  and  possession  was  to  be 
given  as  of  the  1st  May,  1920,  yet  that  the  receipt  and  cheque, 
read  together,  do  not  shew  when  the  purchase  was  to  become 
effective,  when  possession  was  to  be  given,  when  the  mortgage 
was  to  be  dated,  or  on  what  date  adjustments  were  to  be  made; 
(4)  that  the  proper  conclusion,  on  the  oral  evidence,  is  that  the 
parties  agreed  that  the  mortgage  referred  to  in  the  receipt  and 
cheque  should  bear  interest,  and  that  that  term  is  omitted  from 
both  the  receipt  and  cheque;  (5)  that  the  plaintiff  alleges  a term 
entitling  him  to  a conveyance  of  a right  of  way  over  property 
other  than  that  described  in  the  receipt  and  cheque;  and  that, 
for  these  reasons,  the  plaintiff  has  not  proven  a memorandum  of 
the  whole  or  real  agreement  between  the  parties,  as  is  required 
by  the  Statute  of  Frauds. 

It  appears  necessary  to  a satisfactory  consideration  of  the 
appellant’s  contentions  that  we  should  first  inquire,  determine, 
and  state  the  agreement  between  the  parties  and  the  terms  thereof. 
A careful  perusal  of  the  pleadings  and  exhibits  has  led  me  to  the 
following  conclusions : — * 

On  the  29th  December,  1919,  the  defendant  agreed  to  sell  to 
the  plaintiff,  and  the  plaintiff  agreed  to  purchase,  house  No.  62 
St.  George  street,  Kitchener,  for  $3,800,  the  transaction  to  be 
closed  and  possession  given  and  adjustments  made  as  of  the  1st 
day  of  May,  1920;  the  purchase-price  to  be  payable  $100  as  a 
deposit  on  the  29th  day  of  December,  1919,  $1,400  on  the  date  of 
closing,  the  1st  May,  1920,  and  the  balance  of  $2,300  to  be  secured 
by  a mortgage  on  the  premises  sold,  payable  in  5 years  from  the 
date  of  closing;  and,  though  the  interest  was  not  mentioned 
between  the  parties,  it  was  intended  and  well  understood  by  both 
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parties  that  interest  was  to  be  paid  on  the  mortgage-moneys 
during  the  currency  of  the  mortgage;  and,  though  the  rate  of 
interest  was  not  discussed,  the  proper  inference  and  conclusion 
in  the  circumstances  is  that  both  parties  intended  and  understood 
that  the  defendant  would  pay  off  an  existing  mortgage  of  $2,000, 
bearing  interest,  and  that  a mortgage  for  $2,300  should  be  sub- 
stituted therefor,  and  that  the  substituted  mortgage  should  carry 
interest  at  the  same  rate,  payable  yearly  or  half-yearly,  as  was 
provided  in  the  mortgage  to  be  paid  off. 

It  seems  to  me  to  be  well-settled  that  where  it  is  sought  to 
read  together,  for  the  purpose  of  meeting  the  requirements  of  the 
Statute  of  Frauds,  two  or  more  documents,  the  connection  between 
the  documents  must  be  physical,  such  as  the  connection  bet  ween  a 
letter  and  the  envelope  enclosing  it:  Pearce  v.  Gardner,  [1897] 
1 Q.B.  688;  or  that  the  paper  into  which  the  other  document  is 
sought  to  be  incorporated  must  refer  to  the  document  which  it  is 
sought  to  read:  North  Staffordshire  R.W.  Co.  v.  Peek  (1860), 
E.B.&E.986,  at  p.  1000;  also  that  parol  evidence  is  admissible 
to  identify  the  document  referred  to  or  to  shew  that  what  may  be 
a reference  to  a document  is  so  in  fact:  Long  v.  Millar  (1879), 
4 C.P.D.  450;  Doran  v.  McKinnon,  53  Can.  S.C.R.  609,  31 
D.L.R.  307. 

What  constitutes  physical  connection  between  documents,  or 
a sufficient  reference  in  t one  document  to  another  document, 
within  the  meaning  of  the  foregoing  authorities,  has  been 
discussed  and  considered  in  many  cases,  a number  of 
which  are  reviewed  and  considered  in  the  recent  case  of 
Stokes  v.  Whicker,  [1920]  1 Ch.  411.  The  plaintiff  relies  on  the 
Stokes  case;  but,  after  careful  study  of  it,  I am  of  the  opinion 
that  Mr.  Justice  Russell  did  not  intend  to  carry  the  law 
beyond  the  statement  thereof  by  Baggallay,  L.J.,  in  Long  v. 
Millar,  at  p.  455,  where  he  says:  “The  true  principle  is  that  there 
must  exist  a writing  to  which  the  document  signed  by  the  party 
to  be  charged  can  refer,  but  that  this  writing  may  be  identified 
by  verbal  evidence;”  and  by  Thesiger,  L.J.,  at  p.  456,  where  he 
says:  “If,  however,  it  appears  from  the  instrument  itself  that 
another  document  is  referred  to,  that  document  may  be  identified 
by  verbal  evidence.  A simple  illustration  of  this  rule  is  given  in 
Ridgway  v.  Wharton  (1857),  6 H.L.C.238;  there  ‘instructions’ 
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were  referred  to;  now  instructions  may  be  either  written  or  verbal; 
but  it  was  held  that  parol  evidence  might  be  adduced  to  shew  that 
certain  instructions  in  writing  were  intended.  This  rule  of  inter- 
pretation is  merely  a particular  application  of  the  doctrine  as  to 
latent  ambiguity.  Although  parol  evidence  may  be  given  to 
identify  the  document  intended  to  be  referred  to,  it  must  be  clear 
that  the  words  of  the  document  signed  by  the  party  to  be  charged 
will  extend  to  the  document  sought  to  be  identified.” 

Taking  the  foregoing  quotations  from  Long  v.  Millar  as  an 
accurate  statement  of  the  law,  as  I see  it,  the  questions  for  our 
consideration  are : is  there  any  statement  in  the  receipt  signed 
by  the  defendant  which  does,  or  can,  refer  to  the  cheque  signed 
by  the  plaintiff  so  as  to  make  the  cheque  and  all  its  terms  part 
of  the  transaction  referred  to  in  the  receipt? 

It  may  be  argued  that  the  receipt  acknowledges  a payment, 
and  that  the  payment  so  acknowledged  can  refer  to  a payment  by 
cheque,  and  that  the  cheque  may  be  identified  as  the  payment 
received,  and  that  thereupon  it  is  proved  that  not  only  the  payment 
acknowledged  in  the  receipt  was  made  by  cheque  but  made  on  the 
terms  set  out  in  the  cheque.  On  the  other  hand,  it  may  be  argued 
that  the  receipt  does  not  on  its  face  acknowledge  the  cheque  as  a 
payment,  or  the  receipt  of  the  cheque  as  cash,  but  simply  the 
receipt  of  cash,  and  not  the  receipt  of  cash  on  terms,  or  on  the 
terms  set  out  in  the  cheque.  Also  that  in  Long  v.  Millar  it  was 
not  the  acknowledgment  of  the  receipt  of  £31  that  admitted 
evidence  of  the  purchase  agreement  referred  to,  but  the  words 
in  the  receipt  “ deposit  on  the  purchase  of  3 lots”  that  allowed  in 
evidence  to  identify  the  purchase  agreement.  I cannot  satisfy 
myself  that,  had  these  words  “ deposit  on  the  purchase  of  3 lots” 
been  omitted  from  the  receipt  in  Long  v.  Millar,  it  would  have 
been  held  that  the  remaining  words  of  the  receipt  constituted  a 
sufficient  reference  to  the  agreement  so  as  to  allow  it  to  be  identified 
and  read  into  the  receipt  for  the  purpose  of  establishing  a memo- 
randum to  satisfy  the  requirements  of  the  Statute  of  Frauds. 

On  a consideration  of  all  the  documents  and  circumstances, 
I incline  to  the  opinion  that  there  is  not  in  the  receipt,  in  the  case 
at  bar,  sufficient  to  enable  us  to  read  the  cheque  and  its  terms 
into  or  along  with  the  receipt,  for  the  purpose  of  making  out  a 
memorandum  to  satisfy  the  Statute  of  Frauds.  It  seems  clear 
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that  if  the  two  documents  cannot  be  read  together  the  wording 
of  the  receipt  is  consistent  with  the  defendant’s  view  that  there 
was  not  to  be  a sale  but  only  a right  to  purchase,  depending  on 
contingencies,  and  that  the  deposit  was  only  a deposit  on  an  option, 
and  that  the  receipt  does  not  in  itself  contain  evidence  of  the 
agreement  of  purchase  and  sale,  which  it  has  been  found  was  the 
true  transaction  entered  into  between  the  parties,  sufficient  to 
satisfy  the  requirements  of  the  statute.  But,  as  I read  the 
evidence,  it  is  not  necessary  to  base  my  judgment  on  an  opinion 
that  the  receipt  and  cheque  cannot  be  read  together,  or  into  one 
another,  for  I am  of  opinion  that,  read  together,  the  receipt  and 
cheque  do  not  constitute  a memorandum  of  the  agreement  and 
all  its  essential  terms.  True,  these  documents  may  evidence  an 
agreement,  but  I think  the  law  is  clear  that  the  memorandum 
must  evidence  the  agreement  and  that  evidence  of  an  agreement 
is  not  sufficient.  That  proposition  is  stated  by  Lord  Selborne  in 
Jervis  v.  Berridge  (1873),  L.R.  8 Ch.  351,  at  p.  360,  in  these  words: — 
“The  Statute  of  Frauds  . . . is  a weapon  of  defence, 

not  offence,  and  . . . does  not  make  any  signed  instrument 

a valid  contract  by  reason  of  the  signature  if  it  is  not  such  according 
to  the  good  faith  and  real  intention  of  the  parties.” 

The  same  proposition  is  stated  in  other  words  by  a Divisional 
Court  in  Green  v.  Stevenson,  9 O.L.R.  671,  in  which  case  Anglin,  J., 
in  delivering  the  judgment  of  the  Court,  at  p.  679,  said: — 

“He  (the  defendant)  shews  a parol  contract  of  which  only 
some  of  the  terms  are  evidenced  as  required  by  the  Statute  of 
Frauds.  His  defence  is  thus  completed.  By  no  known  process 
can  those  terms  not  so  evidenced  be  put  into  a writing  signed  by 
the  defendant.  Nothing  else  can  constitute  an  enforceable  agree- 
ment so  long  as  the  Statute  of  Frauds  prevails.” 

See  also  Scott  v.  Melady  (1900),  27  A.R.  193,  where  the  Court 
of  Appeal  for  Ontario  adopted  and  followed  the  same  principle. 

Now  I am  clearly  of  the  opinion  that  the  memorandum  of  the 
agreement  of  purchase  and  sale  evidenced  by  reading  together  the 
receipt  and  cheque — if  that  may  be  done — omits  two,  if  not  more, 
of  the  essential  terms  which,  according  to  the  good  faith  and  real 
intention  of  the  parties,  form  part  of  their  agreement:  (1)  that 
the  transaction  was  to  be  closed,  possession  given,  and  adjustments 
made,  not,  as  might  be  inferred  from  the  documents  as  of  the  date 
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of  the  making  of  the  agreement,  the  29th  December,  1919,  but 
as  of  the  1st  May,  1920;  (2)  that  the  mortgage  to  secure  the 
unpaid  purchase-money  should  bear  interest  from  the  1st  day  of 
May,  1920.  That  the  omitted  term  numbered  (1)  was  agreed 
to  is,  I think,  admitted:  see  the  transcript  of  evidence  at  pp. 
1,  4,  5,  7,  and  12.  The  omitted  term  numbered  (2)  is  not  admitted; 
in  fact,  both  parties  say  that  it  was  not  mentioned;  but,  on  the 
evidence,  it  is  clear  that  the  parties  did  discuss  the  mortgage 
which  was  then  on  the  property,  the  amount  thereof,  the  assump- 
tion thereof  by  the  purchaser,  the  payment  thereof  by  the  vendor, 
and  the  substitution  therefor  of  a mortgage  for  $2,300,  either  to  be 
made  or  assumed  by  the  purchaser;  and  I think  it  should  be 
inferred  from  what  was  done  and  said  by  the  parties,  considered 
in  the  light  of  the  surrounding  circumstances,  that,  though  interest 
was  not  expressly  mentioned,  yet,  according  to  the  good  faith  and 
true  intention  of  the  parties,  interest  was  to  be  paid  on  the  $2,300 
mortgage-moneys  from  the  date  fixed  for  the  closing,  that  is,  the 
1st  May,  1920. 

Counsel  for  the  plaintiff  did  not  seriously  contend  that  such 
was  not  the  true  intention  of  both  parties.  On  the  contrary,  he 
and  the  learned  trial  Judge  assumed  that  it  was  the  intention  of 
both  parties  that  interest  should  be  paid  on  the  mortgage-moneys 
during  the  currency  of  the  mortgage,  and  that  the  rate  thereof 
was  fixed  by  the  Interest  Act,  R.S.C.  1906,  ch.  120,  sec.  3. 

On  this  point  the  position  taken  by  the  respondent  is  stated 
by  his  counsel  in  these  words : — 

“It  was  not  necessary  to  discuss  the  question  of  interest  on 
the  mortgage  between  the  parties  because  both  of  them  knew 
what  a mortgage  was  and  both  of  them  believed  that  a mortgage 
carried  interest,  and  they  had  a common  idea  as  to  what  a mortgage 
was;  and  I therefore  suggest  that  the  use  of  the  word  1 mortgage/ 
in  the  circumstances  under  which  the  word  was  used,  raises  an 
inference  that  the  parties  intended  interest;  and  therefore  I 
claim  that,  both  by  law  and  by  intention  of  the  parties,  which 
might  be  termed  tacit  agreement,  interest  is  payable,  and  that 
rate  of  interest  is  the  legal  rate  fixed  by  the  Interest  Act,  R.S.C. 
1906,  ch.  120,  sec.  3. 

“If  you  look  at  the  pleadings,  you  will  see  that  the  defendant 
offered  to  pay  cash  for  the  property,  and  by  the  pleadings  still 
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offers  to  pay  cash.  I beg  leave  to  suggest  that  the  right  to  give 
back  a mortgage  is  a term  of  the  contract  simply  and  solely  for 
the  benefit  of  the  purchaser;  and,  being  such,  is  one  that  he  could 
waive  and  still  obtain  judgment  for  specific  performance  of  the 
rest  of  the  contract — see  Fry  on  Specific  Performance,  5th  ed., 
p.  185,  para.  374.” 

It  seems  to  me  that  the  foregoing  argument  misses  the  point 
and  makes  against  the  plaintiff  rather  than  in  his  favour,  in  that 
it  admits  that  an  essential  term  of  the  agreement  has  been  omitted, 
not  from  the  actual  agreement  of  the  parties,  but  from  the  memo- 
randum which  the  Statute  of  Frauds  says  is  necessary  to  the 
enforcement  of  the  contract. 

For  these  reasons,  I am  of  the  opinion  that  the  plaintiff  has 
failed  to  establish  a memorandum  in  writing  of  the  agreement 
between  the  parties  sufficient  to  satisfy  the  requirements  of  the 
Statute  of  Frauds;  and  that  the  appeal  must  be  allowed  and  the 
action  dismissed. 

j , •'  / • • ^ -v 

Meredith,  C.J.O.: — The  question  for  decision  is,  whether  or 
not  the  agreement  between  the  parties,  or  a memorandum  or  note 
of  it,  is  “in  writing  and  signed  by  the  party  to  be  charged  there- 
with . . . ” as  is  required  by  sec.  5 of  the  Statute  of  Frauds, 

R.S.O.  1914,  ch.  102,  to  enable  an  action  to  be  brought  upon  the 
agreement. 

There  is  nothing  to  prevent  it  from  being  shewn  by  parol  what 
the  agreement  is;  but,  unless  it  is  evidenced  as  the  statute  requires, 
an  action  cannot  be  brought  upon  it. 

The  first  step  in  the  inquiry  is  to  ascertain  what  the  agreement 
was  in  fact,  and  then  to  ascertain  whether  it  is  in  writing  or  there 
is  a memorandum  or  note  of  it  in  writing  “signed  by  the  party  to 
be  charged”  with  it. 

The  cases  establish  that  all  the  material  terms  of  the  agreement 
must  be  evidenced  as  the  statute  requires.  See  Green  v.  Stevenson, 
9 O.L.R.  671,  and  cases  there  cited. 

What  then  was  the  agreement?  It  was  that  the  appellant 
should  sell  and  the  respondent  should  buy  the  property  in  question 
for  S3, 800;  that  a deposit  of  $100  should  be  paid  down  and  $1,400 
be  paid  on  the  1st  May  following,  and  that  the  remainder  of  the 
purchase-money  should  be  paid  in  5 years  and  be  secured  by 
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mortgage  of  the  property;  that  the  mortgage-money  should  bear 
interest,  though  that  part  of  the  agreement  was  not  expressed 
in  words;  and  that  possession  should  be  given  on  the  1st  May 
following. 

In  my  opinion,  subject  to  the  question  as  to  the  interest  and 
the  time  for  taking  possession,  the  receipt  signed  by  the  appellant 
is  a memorandum  of  the  agreement,  signed  by  her,  sufficient  to 
satisfy  the  provisions  of  the  Statute  of  Frauds. 

The  only  reasonable  construction  of  the  receipt  is  that  the 
deposit  is  a deposit  on  the  purchase  of  the  house;  the  provision 
that  $1,400  is  to  be  paid  on  the  1st  May,  1920,  and  “ balance  of 
$2,300  on  5 year  mortgage,”  makes  it  clear,  I think,  that  the 
deposit  was  upon  a sale  and  that  the  price  to  be  paid  was  $3,800. 

While  it  is  unnecessary  in  this  view  to  decide  whether  the 
cheque  which  the  respondent  gave  to  the  appellant  for  the  $100 
is  so  connected  with  the  receipt  given  by  the  appellant  that  the 
two  documents  may  be  read  together,  I am  of  opinion  that  they 
may.  The  receipt  acknowledges  payment  of  a deposit  of  $100, 
and  the  cheque,  which  was  given  by  the  respondent  and  was 
handed  to  the  appellant  when  the  receipt  signed  by  her  was  given, 
was  in  fact  for  the  deposit,  as  is  stated  on  the  cheque,  and  I see 
no  reason  why  the  receipt  may  not  be  looked  at  to  identify  the 
deposit  which  is  referred  to  in  the  cheque;  the  case  falls,  I think, 
within  the  principle  of  the  recent  decision  in  Stokes  v.  Whicker . 
[1920]  1 Ch.  411,  and  of  such  cases  as  Long  v.  Millar,  4 C.P.D.  450, 

It  is  beyond  question  that  the  two  documents  were  signed  on 
the  same  occasion  and  as  parts  of  one  and  the  same  transaction; 
indeed  it  is  a reasonable  inference  that  the  cheque  was  drawn  first 
and  handed  to  the  appellant,  and  that  the  receipt  ite  and  was 
intended  to  be  a receipt  for  the  money  paid  by  the  cheque. 

The  appellant  must  have  seen  what  the  cheque  stated,  and 
acquiesced  in  it  as  a correct  statement  of  what  the  money  was 
paid  for. 

It  was,  however,  argued  that  two  material  terms  of  the  bargain 
are  not  evidenced  by  the  writing,  viz.,  the  term  as  to  possession 
and  the  term  as  to  interest,  and  that  therefore  the  documents  do 
not  constitute  a sufficient  memorandum  of  the  agreement  to 
satisfy  the  Statute  of  Frauds. 

It  is  well-settled  law  that  the  absence  from  the  memorandum 
of  terms  which  are  implied  by  law  does  not  render  the  contract 
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incomplete:  Fry  on  Specific  Performance,  5th  ed.,  para.  372, 
and  cases  there  cited. 

“The  Court,  however,  will  not  imply  a term  in  a contract 
unless  there  arises  from  the  language  of  the  contract  itself,  and  the 
circumstances  under  which  it  is  entered  into,  such  an  inference 
that  the  parties  must  have  intended  the  stipulation  in  question, 
that  the  Court  is  necessarily  driven  to  the  conclusion  that  it  must 
be  implied:”  ibid. 

The  documents  do  not  in  terms  fix  a time  for  the  completion 
of  the  purchase,  but  the  fair  inference  from  what  is  stated  in 
them  is  that  the  1st  May,  1920,  is  that  time.  The  sum  of  $1,400 
is  to  be  paid  on  that  day,  and  a mortgage  is  to  be  given  for  the 
balance  of  the  purchase-money.  In  the  absence  of  any  provision 
to  the  contrary,  and  having  regard  to  what  was  the  oral  agreement 
as  to  the  time  for  giving  possession,  it  must  have  been  intended 
that  the  purchase  should  be  completed  on  the  1st  May,  1920; 
and  that  term  is,  I think,  to  be  implied. 

When  the  time  for  completion  is  fixed,  that  time,  prima  facie , 
and  in  the  absence  of  stipulation,  is  the  time  from  which  the 
purchaser  is  liable  to  the  payment  of  interest  and  is  entitled  to  the 
rents  or  to  be  given  possession. 

There  is  no  stipulation  that  the  mortgage-money  is  not  to 
bear  interest;  and,  having  regard  to  what  has  just  been  said  as 
to  the  time  from  which  the  purchaser  is  liable  to  pay  interest,  the 
fair  meaning  of  the  documents  is,  I think,  that  the  $2,300,  the 
balance  of  the  purchase-money,  is  to  bear  interest,  and  the  mort- 
gage for  it  is  to  bear  interest  from  its  date  until  its  maturity,  and 
if  necessary  that  term  should,  I think,  be  implied. 

If  the  $2,300  had  been  payable  on  the  1st  May,  1920,  the 
interest  for  which  the  purchaser  would  have  been  liable,  there 
being  no  stipulation  to  the  contrary,  would  have  been  at  the  rate 
of  5 per  centum  per  annum:  Interest  Act,  R.S.C.  1906,  ch.  120, 
sec.  3;  and  I see  no  reason  why,  when  the  time  for  payment  is 
postponed  for  5 years,  the  rate  of  interest  during  that  period 
should  not  be  the  same. 

Upon  the  whole,  I am  of  opinion  that  the  appeal  fails  and 
should  be  dismissed  with  costs. 


Appeal  allowed  (Meredith,  C.J.O. , dissenting). 
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[IN  CHAMBERS.] 
Rex  v.  Newton. 


1920 


Dec.  14. 


Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  1+1 — 
“Have  Keep  or  Give ” Liquor  in  Place  other  than  Private  Dwelling  House — 
Conviction  Bad  on  its  Face — No  Specific  Offence — Motion  to  Quash — 
Notice  of  Motion  not  Directed  to  Objection — Leave  to  Serve  Supplementary 
Notice — Adjourned  Hearing — Application  of  Magistrate  to  Amend  or 
Substitute  Amended  Conviction — Conviction  for  “ Having ” only — Opinion 
of  Judge  Hearing  Motion  as  to  Sufficiency  of  Evidence  to  Support  Amended 
Conviction — Consideration  of  Evidence — Inference  from  Receipt  of  Large 
Quantity  of  Liquor  at  Dwelling  House  and  Small  Quantity  Found  when 
Search  Made — Onus — Suspicion — Benefit  of  Doubt — Refusal  of  Amend- 
ment— Conviction  Quashed — Transportation  of  Liquor  from  one  Lawful 
Place  to  another — Secs.  1+1,  43,  88,  101,  102  of  Act. 

The  defendant  was  convicted  by  a magistrate  for  that  he,  the  defendant, 
between  the  2nd  and  25th  August,  1920,  “did  have  keep  or  give  liquor  in  a 
place  other  than  the  private  dwelling  house  in  which  he  resides  without 
having  first  obtained  a license  under  the  Ontario  Temperance  Act 
authorising  him  so  to  do:” — 

Held,  that  the  conviction  was  bad  on  its  face  because  not  for  any  specific  offence. 

Rex  v.  Kaplan  (1920),  47  O.L.R.  110,  113,  followed. 

Upon  a motion  to  quash  the  conviction  the  only  ground  specified  in  the  notice 
of  motion  was  that  there  was  no  evidence  to  support  the  conviction;  and 
on  the  return  of  the  motion  leave  was  given  to  the  defendant  (as  in  Rex  v. 
Leduc  (1918),  43  O.L.R.  290)  to  serve  a supplementary  notice  stating  as  a 
ground  that  the  conviction  was  bad  on  its  face  for  the  reason  above  given, 
and  the  hearing  was  adjourned,  with  leave  to  the  magistrate  to  move  to 
have  the  conviction  amended  under  secs.  101  and  102,  and  to  file  an  affidavit 
in  support  of  his  motion,  and  with  leave  to  the  defendant  to  file  an  affidavit 
in  answer.  All  these  things  were  done;  and  the  magistrate,  in  addition, 
asked  leave,  at  the  adjourned  hearing,  to  substitute  an  amended  conviction 
which  had  been  drawn  up  and  executed  by  him,  reading  that  the  defendant 
“did  have  liquor  in  a place,”  etc.  The  affidavit  of  the  magistrate  shewed 
that  the  conviction  was  based  on  his  opinion  that  the  evidence  proved 
that  the  defendant,  on  the  23rd  August,  1920,  had  liquor  in  some  place 
other  than  his  private  dwelling — it  was  not  for  selling,  keeping,  or  giving: — 

Held,  that  the  question  whether  the  amended  conviction  should  be  received 
and  substituted  should  be  dealt  with  in  the  same  way  as  an  application 
to  the  Judge — i.e.,  the  Judge  hearing  the  motion  to  quash — to  amend  the 
original  conviction;  and  the  conclusion  must  depend  upon  whether  there 
was,  in  the  opinion  of  the  Judge  (not  the  magistrate),  evidence  to  support 
the  amended  conviction.  The  Judge  must  reach  his  own  conclusions  on 
the  evidence,  and  make  or  permit  the  amendment  if  he  is  himself  satisfied 
that  justice  requires  it  (sec.  101). 

In  this  case,  the  magistrate  had  made  it  plain  that  he  did  not  base  his  con- 
viction on  any  statutory  presumption  raised  by  sec.  88,  but  on  the  evidence; 
and  held,  assuming  it  to  be  proved  that  the  defendant  received  at  his 
dwelling  house,  on  the  2nd  August,  24  quarts  of  whisky,  and  again  on.  the 
10th  August  24  quarts,  and  that  on  the  23rd  August  he  had  only  17  quarts 
left  out  of  the  48,  that  the  absence  of  the  31  quarts  did  not  establish  or 
tend  to  establish  (as  the  magistrate  thought  it  did)  that  the  defendant  had 
them  somewhere  else  than  in  his  house.  The  onus  is  on  the  prosecutor, 
suspicion  is  not  evidence,  and  the  defendant  is  entitled  to  the  benefit  of  the 
doubt. 

The  amended  conviction  should,  therefore,  not  be  substituted,  no  amendment 
should  be  made,  and  the  conviction  should  be  quashed. 

Section  43  of  the  Act,  when  read  in  conjunction  with  secs.  41  and  88,  permits 
the  having  of  liquor  in  a place  other  than  a private  dwelling  during  trans- 
portation from  one  lawful  place  to  another;  and  here  the  liquor  was  con- 
veyed direct  from  the  express  office  to  the  private  dwelling  of  the  defendant, 
where  it  was  “at  home.” 

Rex  v.  Moore  (1917),  41  O.L.R.  372,  distinguished. 
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Motion  by  the  defendant  for  an  order  quashing  a conviction, 
dated  the  4th  September,  1920,  made  by  W.  H.  Floyd,  Police 
Magistrate  for  the  Town  of  Cobourg,  “for  that  he,  the  said  John 
Newton,  between  the  2nd  day  of  August,  A.D.  1920,  and  the  25th 
day  of  August,  A.D.  1920,  at  the  said  town  of  Cobourg,  did  have 
keep  or  give  liquor  in  a place  other  than  the  private  dwelling  house 
in  which  he  resides  without  having  first  obtained  a license  under 
the  Ontario  Temperance  Act  authorising  him  so  to  do;”  and  for 
this  offence  the  defendant  was  fined  $500. 

The  motion  was  heard  by  Masten,  J.,  in  Chambers.  . 

F.  M.  Field,  K.C.,  and  T.  N.  Phelan,  for  the  defendant. 

F.  P.  Brennan,  for  the  magistrate. 

December  14.  Masten,  J. : — On  its  face  the  conviction  is 
plainly  bad  because  it  does  not  convict  the  defendant  of  any 
specific  offence,  but  describes  the  offence  in  an  alternative  form, 
the  words  being,  “did  have  keep  or  give  liquor”  in  a place  other 
than  his  private  residence:  Rex  v.  Kaplan  (1920),  47  O.L.R.  110, 
at  p.  113. 

The  only  ground  of  objection  stated  in  the  notice  of  motion, 
as  originally  served,  is  that  there  was  no  evidence  to  support  the 
conviction.  That  being  so,  I followed  the  practice  established  in 
Rex  v.  Leduc  (1918),  43  O.L.R.  290,  and  gave  leave  to  the  defend- 
ant to  serve  a supplementary  notice  specifying  the  objection  above' 
noted,  and  adjourned  the  argument  so  that  the  Crown  or  the 
magistrate  might,  if  so  advised,  ask  to  have  the  conviction  amended 
pursuant  to  secs.  101  and  102  of  the  Act. 

As  there  did  not  appear  among  the  papers  returned  by  the 
magistrate  any  reasons  for  his  judgment,  I gave  leave  to  the 
magistrate  to  file  an  affidavit  in  support  of  the  application  to 
amend,  and  gave  to  the  defendant  leave  to  file  an  affidavit  in 
answer.  This  has  now  been  done,  and  the  motion  has  been  further 
argued  on  the  grounds  set  forth  by  the  defendant  and  on  the 
application  of  the  magistrate  to  amend  the  conviction. 

As  part  of  the  supplementary  material  now  presented  to  the 
Court  by  the  magistrate,  he  has  executed  an  amended  conviction, 
and  asks  leave  to  substitute  it  for  the  original.  This  amended 
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conviction  so  proposed  is  “for  that  he,  the  said  John  Newton, 

. did  have  liquor  in  a place  other  than  the  private  dwelling 
house  in  which  he  resides,’’  etc. 

The  affidavit  filed  by  the  magistrate  makes  it  plain  that  the 
conviction  recorded  by  him  was  based  on  his  opinion  that  the 
evidence  proved  that  the  defendant  on  the  23rd  August  had  liquor 
in  some  place  other  than  his  private  dwelling.  It  is  not  for  selling, 
keeping,  or  giving. 

On  the  question  whether  the  amended  conviction  which  it  is 
now  sought  to  substitute  should  be  received  and  substituted  as 
asked,  my  opinion  is  that  it  should  be  dealt  with  in  the  same  way 
as  an  application  that  the  Court  itself  amend  the  conviction;  and 
the  conclusion  must  depend  upon  whether  there  is,  in  the  opinion  of 
the  Court  (not  the  magistrate),  evidence  to  support  the  proposed 
amended  conviction.  The  distinction  between  the  two  situations 
is  broad  and  obvious. 

If  the  conviction  is  regular  on  its  face  and  relates  to  an  offence 
within  the  jurisdiction  of  the  magistrate,  the  Court  before  which 
the  motion  to  quash  is  made  has  no  jurisdiction  to  quash,  if  there 
is  any  evidence  on  which  the  magistrate  might  have  convicted;  the 
Court  cannot  review  his  finding  of  fact,  no  matter  how  strongly 
it  may  differ  from  it.  But,  if  the  conviction  is  bad  on  its  face,  and 
the  Crown  seeks  to  amend  it  so  as  to  make  it  good,  the  amendment 
is  to  be  made  “in  such  manner  as  justice  may  require”  (sec.  101), 
provided  there  is  evidence  to  support  the  same,  and  in  that  case  the 
Court  hearing  the  motion  must  reach  its  own  conclusions  on  the 
evidence  and  make  or  permit  the  amendment  if  it  is  itself  satisfied 
on  the  evidence  that  justice  requires  it. 

Acting  on  this  view  of  the  law,  I have  anxiously  considered  and 
re-considered  the  case,  bearing  in  mind,  not  only  the  evidence  as 
it  appears  before  me,  but  the  opinion  of  the  magistrate,  who  had 
the  advantage  of  seeing  the  witnesses  in  the  box,  and,  on  the  other 
hand,  bearing  in  mind  that  the  Act  has  not  taken  away  from  the 
accused  “the  benefit  of  the  doubt:”  Rex  v.  McKay  (1919),  46 
O.L.R.  125. 

With  these  considerations  in  mind,  I find  that,  upon  the 
evidence  before  me,  I should  be  unable  to  hold  it  established  that 
the  defendant  had  liquor  in  a place  other  than  his  private  dwelling. 
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The  magistrate  has  made  it  plain  that  he  does  not  base  his  con- 
clusion on  any  statutory  presumption  raised  by  sec.  88  (if  it  could 
apply  to  the  circumstances  here  in  question),  but  rather  on  the 
evidence  itself.  I cannot  apprehend  how  the  fact  that  the  defend- 
ant received  at  his  dwelling  house,  on  the  2nd  August,  24  quart 
bottles  of  whisky,  and  on  the  10th  August  24  quart  bottles  of 
whisky,  coupled  with  the  circumstance  that  on  the  23rd  August 
he  had  17  bottles  in  his  summer  kitchen,  and  on  the  27th  August 
had,  besides,  24  bottles  in  his  cellar,  establishes  or  tends  to  establish 
that  he  had  liquor  elsewhere  than  in  his  private  residence.  Assum- 
ing for  the  moment  that  on  the  23rd  August  he  had  in  his  dwelling 
no  more  than  17  bottles  out  of  48  traced  to  his  house  altogether, 
the  remaining  31  bottles  may  have  vanished  in  any  one  of  a dozen 
ways — by  theft — by  sale — by  gift — by  destruction- — by  con- 
sumption by  himself  and  friends  on  the  premises.  The  point  is 
that  the  absence  of  these  31  bottles  wholly  fails  to  establish  that  the 
defendant  had  them  somewhere  else  than  in  his  house.  The 
onus  is  on  the  Crown,  suspicion  is  not  evidence,  and  the  accused 
is  entitled  to  the  benefit  of  the  doubt.  If  I were  hearing  the  case, 
I could  not  record  a conviction  on  this  evidence;  and,  that  being 
so,  it  becomes  my  duty  to  refuse  the  amendment  and  quash  the 
conviction  without  costs  and  with  the  usual  order  for  the  protection 
of  the  magistrate. 

I ought  not  to  part  with  the  case  without  noting  that  it  is 
common  ground  that  the  two  shipments  of  liquor  received  by  the 
defendant  and  his  wife,  viz.,  two  cases  (12  bottles  each)  on  the  2nd 
August  and  two  cases  (12  bottles  each)  on  the  10th  August,  went 
direct  from  the  express  office  to  the  private  residence  of  the 
defendant;  and,  while  it  is  obvious  that  during  transportation 
by  the  accused  to  his  house  of  the  two  cases  received  on  the  2nd 
August,  he  obviously  had  liquor  in  a place  other  than  his  private 
residence,  yet  this  is  met  by  sec.  43  of  the  Act,  which  permits  the 
transportation  by  common  carriers  and  other  persons,  of  liquor  from 
any  place  where  it  may  lawfully  be  to  any  other  place  within  the 
Province  where  it  may  lawfully  be.  Section  43,  when  read  in 
conjunction  with  secs.  41  and  88,  permits  the  having  of  liquor  in  a 
place  other  than  a private  dwelling  during  transportation  from  one 
lawful  place  to  another. 
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The  admitted  fact  that  all  the  liquor  here  in  question  was 
conveyed  direct  from  the  express  office  to  the  private  dwelling 
of  the  defendant,  where  it  was  “at  home,”  distinguishes  this  case 
from  Rex  v.  Moore  (1917),  41  O.L.R.  372. 

The  case  appears  to  me  to  be  close  to  the  border-line,  and, 
involving  as  it  does  a general  principle  as  to  the  amendment  of 
convictions,  it  would  be  satisfactory  to  have  the  law  authoritatively 
settled  by  the  Court  of  Appeal. 


[APPELLATE  DIVISION.] 

Ernst  Bros.  Co.  v.  Canada  Permanent  Mortgage  Corporation. 

Mortgage — Two  Parcels  of  Land  Mortgaged  by  one  Instrument  Executed  by  two 
Several  Owners — Subsequent  Conveyance  by  one  Owner  of  his  Parcel  to  the 
other,  after  Second  Charge  Created  in  Favour  of  Creditor — Assumption  of 
both  Debts  by  same  Person — Resort  by  Mortgagee  first  to  Parcel  Charged — 
Marshalling  of  Securities  in  Favour  of  Chargee — Subrogation — Parties — 
Form  of  Judgment. 

The  judgment  of  Orde,  J.,  47  O.L.R.  362,  was  affirmed. 

The  equitable  principle  of  marshalling  securities  was  held  to  have  been  properly 
applied  in  the  circumstances  of  the  case;  the  defendant  corporation,  the 
mortgagee,  was  held  to  have  been  a proper  and  necessary  party  to  the  action; 
and  the  proper  form  of  the  judgment  was  considered. 

An  appeal  by  the  defendant  Jeremiah  McAsey  from  the  judg- 
ment of  Orde,  J.,  47  O.L.R.  362. 

September  22.  The  appeal  was  heard  by  Mulock,  C.J.  Ex., 
Riddell,  Sutherland,  and  Masten,  JJ. 

H.  H.  Davis,  for  the  appellant,  denied  the  plaintiffs’  right  to 
have  the  securities  marshalled.  He  contended  that  the  doctrine 
of  marshalling  could  not  be  applied  unless  there  were  two  creditors 
of  the  same  debtor.  It  could  not  be  applied  here  because  there 
was  no  direct  personal  liability  of  the  appellant  to  the  plaintiffs: 
37  Cyc.,  p.  363  to  p.  390.  Notwithstanding  the  conveyance  of 
the  1st  April,  1916,  the  appellant  became  a mere  trustee  for  his 
brother  Frank.  The  appellant’s  equity  was  higher  than  that  of 
the  plaintiffs,  and  was  antecedent  thereto,  and  should  prevail. 
The  defendant  corporation  was  not  a necessary  party  to  the  action. 
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H.  J.  Scott,  K.C.,  for  the  plaintiffs,  respondents,  contended  that 
the  doctrine  of  marshalling  applied,  referring  on  this  point  to 
Aldrich  v.  Cooper  (1803),  1 W.  & T.L.C.  Eq.,  8th  ed.,  pp.  35  to  67. 
The  doctrine  could  be  applied  where  there  were  more  debtors 
than  one,  provided  that  the  two  debts  ought  to  be  paid  by  the 
same  person.  The  sale  by  the  defendant  company  of  lot  13  first, 
was  procured  by  the  appellant  in  order  to  get  rid  of  the  respondents’ 
lien.  They  were  entitled  to  have  the  defendant  corporation’s  claim 
realised  first  out  of  lot  14;  but,  lot  13  having  been  resorted  to,  the 
respondents  were  now  entitled  to  resort  to  lot  14.  Under  the  deed 
from  Frank  McAsey,  the  appellant  did  not  take  as  trustee  for 
Frank;  the  learned  trial  Judge  was  right  in  finding  that  the  appel- 
lant had  taken  as  beneficial  owner.  The  defendant  corporation 
was  a necessary  and  proper  party  to  the  action,  as  the  title  was  in  it. 

[The  Canada  Permanent  Mortgage  Corporation  was  not 
represented  by  counsel  at  the  hearing  of  the  appeal.] 

Davis , in  reply. 


December  20.  Mulock,  C. J.  Ex.  : — This  is  an  appeal  from  the 
judgment  of  Orde,  J.,  declaring  the  plaintiff  company  entitled  to 
have  certain  securities  marshalled  in  their  favour.  The  material 
facts  may  be  summarised  as  follows:- — 

By  mortgage  dated  the  23rd  May,  1912,  Frank  McAsey,  then 
owner  of  lot  13  in  the  8th  concession  of  the  township  of  Glenelg, 
and  the  defendant  Jeremiah  McAsey,  his  brother,  owner  of  lot  14 
in  the  9th  concession  of  the  said  township,  conveyed  the  said  lots 
13  and  14  to  the  defendant  corporation  as  security  for  a loan  of 
SI, 200,  $200  of  which  loan  Jeremiah  received,  Frank  receiving  the 
balance.  Both  mortgagors  covenanted  to  pay  the  mortgage.  On 
the  22nd  June,  1914,  Frank  McAsey,  being  indebted  to  the 
plaintiffs  in  the  sum  of  $800,  created  a charge  on  the  said  lot  13 
for  securing  payment  thereof  to  the  plaintiffs.  The  amount  of 
such  indebtedness  was  subsequently  reduced  to  $487.20,  and  the 
charge  on  lot  13  continued  in  respect  of  that  balance. 

By  indenture  of  bargain  and  sale,  bearing  date  the  1st  April, 
1916,  made  between  the  said  Frank  McAsey,  the  grantor,  and  the 
said  Jeremiah  McAsey,  the  grantee,  in  consideration,  as  stated 
therein,  of  $1,500  paid  by  the  grantee  to  the  grantor,  Frank 
McAsey  purported  to  grant  to  Jeremiah  McAsey  in  fee  simple 
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the  said  lot  13.  This  deed  contained  the  statutory  covenant  by 
Frank  McAsey  that  he  had  done  no  act  to  incumber  the  said 
lands.  As  a fact,  there  were  then,  as  Jeremiah  knew,  two  incum- 
brances upon  lot  13,  namely,  the  mortgage  for  $1,200  to  the 
defendant  corporation  and  the  charge  in  favour  of  the  plaintiffs. 
By  indenture  of  mortgage,  bearing  date  the  27th  January,  1917, 
Jeremiah  purported  to  convey  lots  13  and  14  to  the  defendant 
corporation  to  secure  payment  of  $1,500,  but  no  money  was  ad- 
vanced upon  this  mortgage.  Jeremiah  had  negotiated  with  the 
plaintiffs  for  a reduction  of  their  claim  to  $200;  and,  under  the 
impression  that  they  would  accept  that  sum  in  full  satisfaction  of 
their  claim,  and  thinking  that  the  $1,500  would  be  sufficient 
wherewith  to  pay  off  the  $200  to  the  plaintiffs  and  the  amount 
owing  to  the  defendant  corporation  on  its  mortgage,  he  executed 
the  mortgage  of  $1,500  referred  to.  Later  on,  he  learned  that  the 
plaintiffs  would  not  accept  $200  in  full  of  the  amount;  and  hence  it 
happened  that  this  mortgage  transaction  fell  through. 

On  the  29th  May,  1918,  the  defendant  corporation,  under  a 
power  of  sale  contained  in  its  firstly  mentioned  mortgage,  sold  lot 
13  for  $1,150,  leaving  a balance  still  owing,  in  respect  of  which  the 
corporation  holds  said  lot  14  under  its  said  mortgage. 

The  plaintiffs  contend  that,  under  the  above  mentioned 
circumstances,  they  were  entitled,  as  against  Jeremiah,  to  have 
had  the  defendant  corporation’s  claim  realised  first  out  of  lot  14, 
whereby  lot  13  would  have  continued  as  security  in  respect  of  the 
/ plaintiffs’  claim;  but,  lot  13  having  been  resorted  to,  that  the 
plaintiffs  are  now  entitled  to  resort  to  lot  14;  and  that  is  the  question 
involved  in  this  action. 

Before  discussing  the  law,  it  is  material  to  determine  whether, 
by  the  deed  of  the  24th  April,  1916,  Jeremiah  took  lot  13  as 
beneficial  owner  or  only  as  trustee  for  his  brother  Frank.  The 
learned  trial  Judge  has  held  that  he  took  beneficially.  The  con- 
veyance on  its  face  declares  no  trust,  but  at  one  place  in  his  ex- 
amination Jeremiah,  when  being  examined  in  regard  to  this  deed, 
said:  “My  brother  Frank  was  going  overseas  at  that  time,  and  he 
wanted  to  leave  me  that  property  so  that  I could  sell  it  or  rent  it 
in  some  way  for  him,  to  do  the  best  I could  with  it.”  He  swore  that 
in  connection  with  the  conveyance  from  Frank  to  him  no  money 
passed,  and  that  he  was  not  liable  for  anything  to  Frank.  On 
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being  asked,  “how  it  was  intended  that  the  Ernst  Brothers’  claim 
was  going  to  be  paid,”  he  answered,  “Out  of  the  sale  of  lot  13.” 

“Q.  That  was  the  intention  when  the  deed  was  given  to  you? 
A.  Yes,  if  there  was  enough  got  to  pay  them. 

“Q.  How  did  you  hope  to  be  able  to  do  that;  did  you  contem- 
plate lot  13  would  sell  for  enough  to  pay  the  Canada  Permanent 
and  Ernst  Brothers?  A.  No,  my  Lord,  I did  not  expect  it  would; 
I thought  it  would  sell  for  more  than  it  did. 

“Q.  How  did  you  propose  to  pay  the  difference?  A.  To  pay 
Ernst  Bros.? 

“Q.  Yes,  was  it  to  come  out  of  your  $200?  A.  Well,  no,  I 
don’t  think  so,  my  Lord. 

“Q.  You  did  propose  to  pay  $200;  you  intended  to  pay  $200  to 
the  Canada  Permanent  to  clean  up?  A.  Yes. 

“Q.  Where  was  that  money  to  come  from?  A.  I was  to  make 
that  up  myself.” 

Referring  to  the  deed  from  Frank  to  Jeremiah,  he  was  asked: — 

“Q.  Why  was  $1,500  put  in  as  the  purchase-price?  A.  The 
time  I bought,  you  mean? 

“Q.  Yes;  this  is  the  deed  from  your  brother  to  yourself,  why 
was  $1,500  put  in  as  the  purchase-price?  A.  Well,  there  was  this 
mortgage  to  be  paid  up,  the  1912  mortgage,  and  the  balance  was 
to  pay  Ernst  Brothers  this  $200. 

“Q.  You  figured  it  out  in  that  way,  that  it  would  require  about 
$1,500  to  pay  off  the  Canada  Permanent  mortgage  and  Ernst 
Brothers’  claims?  A.  Yes.” 

Jeremiah  was  in  possession  of  lot  13  when  it  was  conveyed  to 
him,  and  he  so  continued  until  it  was  sold;  and,  on  being  asked  if 
he  expected  to  account  to  his  brother,  he  said  he  did  not — that  the 
cost  of  operating  the  lot  exceeded  the  revenue.  It  may  be  that 
Frank  might  have  given  valuable  testimony  on  the  point,  but  he 
was  not  called.  He  is  not  a party  to  this  action,  and  the  decision 
of  this  appeal  as  to  whether  Jeremiah  became  trustee  of  lot  13  for 
Frank  or  beneficial  owner  cannot  bind  Frank. 

The  learned  trial  Judge  must  have  rejected  any  evidence  as  to 
Jeremiah’s  having  taken  as  trustee;  and,  although  there  is  much 
in  Jeremiah’s  evidence  in  support  of  the  view  that  he  did  not  take 
beneficially,  it  is  impossible  to  say  that  on  the  evidence  the  learned 
trial  Judge  erred  in  his  finding  that  the  transaction  was  an  actual 
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sale  to  Jeremiah  free  from  any  trust;  and,  after  some  hesitation, 
I have  reached  the  conclusion  that  the  fair  inference  is  that  the 
consideration  of  $1,500  mentioned  in  the  deed  represented  the 
obligation  of  Jeremiah  to  pay  the  mortgage  of  the  defendant 
corporation  and  the  plaintiffs’  claim. 

It  is  a settled  principle  of  law  that  where  there  are  two  funds 
to  which,  or  to  either  of  which,  as  he  may  elect,  a creditor  may 
resort,  and  there  is  another  creditor  who  is  entitled  to  resort  to 
only  one  of  such  funds,  the  latter  has  the  right  to  require  the  former 
creditor  first  to  exhaust  the  fund  on  which  the  latter  has  no  claim : 
Dolphin  v.  Aylward  (1870),  L.R.  4 H.L.  486.  Here  the  defendant 
corporation  had  a lien  on  both  lots,  and  the  plaintiffs  a lien  on 
lot  14  only.  Jeremiah  was  the  owner  of  the  equity  of  redemption 
in  both  lots,  and,  as  between  the  common  debtor,  Frank,  and 
himself,  he  was  bound  to  pay  both  claims,  and  thus  save 
Frank  harmless. 

Under  these  circumstances,  the  plaintiffs  were  entitled  to  have 
marshalled  in  their  favour  the  securities  of  the  defendant  corpo- 
ration— a right  which  cannot  be  defeated  by  the  action  of  the 
defendant  corporation  in  having  first  resorted  to  lot  13,  on  which 
the  plaintiffs  had  no  claim. 

In  view  of  these  facts,  the  application  of  the  principle  of 
marshalling  securities  shifts  to  lot  14  the  plaintiffs’  right  to  resort 
thereto  in  respect  of  their  claim;  and  I therefore  think  that  the 
formal  judgment  entered  rightly  declared  that  the  plaintiffs  were 
entitled  to  a lien  or  charge  on  lot  14,  and  the  only  amendment  to 
the  formal  judgment  that  I consider  necessary  is  to  add  thereto 
the  usual  provisions  for  redemption  and  in  default  for  sale. 

The  appeal  should  be  dismissed  with  costs. 

Sutherland,  J.,  agreed  with  Mulock,  C.J.  Ex. 

Riddell,  J.: — Stripped  of  irrelevancies,  the  facts  are  very 
simple,  but  we  are  assured  by  counsel  that  there  is  no  reported 
case  on  all  fours. 

Jeremiah  McAsey  owned  lot  No.  14;  his  brother  Frank  wished 
to  buy  lot  No.  13,  and  Jeremiah  was  willing  to  help  him.  Accord- 
ingly  the  two  brothers  joined  in  a mortgage  on  lots  13  and  14  to 
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the  Canada  Permanent  Mortgage  Corporation  for  SI, 200 — it 
being  agreed  between  the  brothers  that  S900  should  go  to  pay  for 
lot  No.  13,  Jeremiah  should  receive  $200,  the  other  $100  to  go  for 
expenses,  etc.  Frank,  purchasing  a machine  from  the  plaintiffs, 
gave  a lien  on  lot  No.  13  for  the  purchase-money;  he  not  paying,  it 
was  agreed  that  the  plaintiffs  should  take  the  machine  back  and 
that  the  hen  should  hold  for  some  $400. 

Frank  conveyed  lot  No.  13  to  Jeremiah  by  a deed  in  ordinary 
form. 

The  mortgage  being  unpaid,  the  Canada  Permanent  Mortgage 
Corporation  determined  to  sell  one  of  the  lots;  it  received  notice 
of  the  plaintiffs’  lien,  and  was  asked  by  the  plaintiffs  to  sell  lot  No.  14 ; 
Jeremiah  asked  the  corporation  to  sell  lot  No.  13,  and  it  sold  lot 
No.  13,  realising  all  the  mortgage-debt  except  some  $300  odd. 

It  is  thoroughly  established  by  our  own  decisions,  such  as 
Beatty  v.  Fitzsimmons  (1893),  23  O.R.  245,  that,  as  between  the 
brothers,  Jeremiah  was  to  pay  the  incumbrances  upon  lot  No.  13; 
consequently  he  was  both  in  law  (under  his  covenant)  and  in 
equity  bound  to  pay  the  amount  of  the  $1,200  mortgage  to  the 
Canada  Permanent  Mortgage  Corporation.  As  between  himself 
and  Frank,  he  should  also  pay  the  amount  of  the  plaintiffs’  lien, 
and  by  proper  proceedings  this  duty  could  be  enforced  by  Frank — 
see,  e.g.,  Campbell  v.  Robinson  (1880),  27  Gr.  634;  but  there  is  no 
privity  between  the  plaintiffs  and  Jeremiah,  and  they  could  not 
recover  from  him  in  law  or  in  equity — see,  e.g.,  Clarkson  v.  Scott 
(1878),  25  Gr.  373. 

The  result  then  is  that  the  Canada  Permanent  Mortgage 
Corporation  has  a security  covering  two  properties — that  they 
were  really  two  separate  properties,  and  should  be  treated  as  such, 
is  evidenced,  among  other  things,  by  the  fact  that  the  mortgage 
corporation  sold  one  separate  from  the  other — the  plaintiffs  have 
a security  covering  only  one — the  defendant  Jeremiah  owes  the 
debt  to  the  mortgage  corporation,  but  not  that  to  the  plaintiffs. 
He,  however,  should  pay  the  latter  debt. 

The  first  question  is : does  the  equitable  principle  of  marshalling 
of  securities  apply? 

It  has  often  been  said  that  this  principle  applies  only  where 
there  is  a common  debtor — the  language  employed  being  that  of 
Lord  Chancellor  Eldon  in  Ex  p.  Kendall  (1811),  17  Yes.  514,  at 
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p.  520:  “It  was  never  said  that,  if  I have  a demand  against  A. 
and  B.,  a creditor  of  B.  shall  compel  me  to  go  against  A.” — these 
are  the  words  quoted  in  text-books,  e.g.,  Snell's  Principles  of 
Equity,  17th  ed.  (1915),  p.  260.  But  the  following  words  should 
also  be  quoted,  for,  as  pointed  out  by  my  brother  Orde,  the  passage 
reads:  “It  was  never  said  that,  if  I have  a demand  against  A.  and 
B.,  a creditor  of  B.  shall  compel  me  to  go  against  A.;  without 
more;  as,  if  B.  himself  could  insist  that  A.  ought  to  pay  in  the  first 
instance;  as  in  the  ordinary  case  of  drawer  and  acceptor,  or 
principal  and  surety  ...  if  I have  a demand  against  both, 
the  creditors  of  B.  have  no  right  to  compel  me  to  seek  payment 
from  A.,  if  not  founded  on  some  equity,  giving  B.  the  right  for 
his  own  sake  to  compel  me  to  seek  payment  from  A.” 

The  exception  given  by  Lord  Eldon  covers  the  present  case; 
and,  in  my  opinion,  the  doctrine  applies. 

The  next  question  is  as  to  the  form  of  action  and  judgment. 

It  is  elementary,  and  it  is  admitted,  that  the  Court  cannot 
interfere  with  the  choice  of  the  mortgagee  in  proceeding  on  any 
part  of  the  property  subject  to  the  mortgage — Wallis  v.  Woody  ear 
(1855),  2 Jur.  N.S.  179 — but  it  is  equally  clear  that,  if  the  mort- 
gagee pay  himself  in  whole  or  in  part  out  of  the  property  which  is 
the  security  for  the  other  creditor,  this  creditor  is  allowed  to 
resort  to  the  unsold  property  under  the  mortgage,  to  the  amount 
by  which  the  mortgagee  has  benefited  by  the  sale  of  the  other 
property,  or  to  the  amount  of  the  creditor's  claim,  whichever  is 
the  less:  Snell,  ut  supra,  p.  259,  and  cases  cited. 

In  the  present  case  the  amount  by  which  the  mortgage  corpo- 
ration benefited  by  the  sale  of  lot  No.  13  is  in  excess  of  the  claim  of 
the  plaintiffs — accordingly  the  plaintiffs  are  entitled  to  resort  to 
lot  No.  14  for  the  amount  of  their  claim.  This  is  accomplished  by 
subrogating  them  to  the  mortgage  corporation  on  the  mortgage — 
see  Seton  on  Forms  of  Judgments  and  Orders,  7th  ed.,  vol.  3,  pp. 
2016  sqq. — and  can  be  done  only  with  the  mortgagees  before  the 
Court:  Fell  v.  Brown  (1787),  2 Bro.  C.C.  276.  The  mortgage 
corporation  then  is  a proper  and  a necessary  party:  being  wholly 
within  its  rights,  it  must  have  its  costs  from  some  party. 

While  the  judgment  entered  would  probably  secure  the  plain- 
tiffs, it  might  lead  to  difficulty,  and  conceivably  another  action. 
The  judgment  should  declare  the  plaintiffs  entitled  (to  the  amount 


App.  Div. 
1920 

Ernst  Bros. 
Co. 
v. 

Canada 

Permanent 

Mortgage 

Corpora- 

tion. 

Riddell,  J. 


414 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1920 

Ernst  Bros. 
Co. 
v. 

Canada 

Permanent 

Mortgage 

Corpora- 

tion. 

Riddell,  J. 


[VOR. 

of  their  claim)  to  the  security  of  the  mortgage,  and  direct  a refer- 
ence to  determine:  (1)  the  amount  of  the  plaintiffs’  claim,  principal 
and  interest;  (2)  the  amount  of  the  mortgage,  principal,  interest, 
and  costs,  including  (unless  sooner  or  otherwise  paid)  the  costs  of 
this  action  and  reference — order  that,  on  payment  of  the  amount 
of  the  mortgage  as  so  found  with  costs  of  assignment  by  the 
plaintiffs  to  the  mortgage  corporation,  the  corporation  assign  the 
mortgage  to  the  plaintiffs — declaring  the  plaintiffs  on  such  assign- 
ment to  be  entitled  to  hold  and  enforce  the  mortgage  so  assigned 
as  security  for  the  amount  paid  by  them  to  the  mortgage  corpo- 
ration, and  the  amount  of  thejr  claim,  with  the  costs  of  action, 
appeal,  and  reference. 

The  judgment  is  right  in  all  essentials,  and  the  defendant 
Jeremiah  should  pay  the  costs. 

Masten,  J. : — The  facts  are  clearly  and  accurately  stated  in  the 
judgment  appealed  from,  now  reported  in  47  O.L.R.  362,  and  need 
not  be  repeated.  In  my  opinion,  the  appeal  should  be  dismissed. 
I concur  in  the  reasons  of  the  trial  Judge,  but  desire  to  add  one 
or  two  observations. 

I agree  that  the  plaintiffs’  right  to  have  the  securities  marshalled 
depends  exclusively  upon  the  acquisition  by  Jeremiah  from  Frank 
of  the  equity  of  redemption  in  lot  13,  and  upon  the  terms  on  which 
he  acquired  it.  If  Jeremiah  had  never  acquired  lot  13,  or  if  he 
had  purchased  the  equity  of  redemption  for  value,  and  with  no 
obligation  to  pay  the  incumbrances  which  affected  it,  the  doctrine 
of  marshalling  could  not,  in  my  opinion,  be  invoked  against  him, 
because  Jeremiah  would  then  have  occupied  the  position  of  an 
independent  third  party,  who  would  be  prejudiced  by  the  appli- 
cation of  the  doctrine  of  marshalling,  and  against  whom  the  right 
of  marshalling  would  therefore  not  be  exercised:  1 White  & 
Tudor’s  Leading  Cases,  7th  ed.,  p.  57;  though,  as  between  him  and 
the  plaintiffs,  the  Court  might  in  that  case  have  directed  an 
apportionment  of  the  first  mortgage,  as  in  Adams  v.  Keers  (1919), 
46  O.L.R.  113  and  523,  51  D.L.R.  514. 

In  the  present  case,  however,  Jeremiah  is  not  only  a mortgagor 
to  the  Canada  Permanent  Mortgage  Corporation  (though  not  a 
mortgagor  of  lot  13),  but  he  has  since  accepted  a conveyance  of 
the  equity  in  lot  13  without  paying  anything  therefor,  and  with 
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an  obligation  to  Frank  to  assume  the  incumbrances  thereon, 
including  the  plaintiffs’  lien.  If,  under  these  circumstances,  the 
Canada  Permanent  Mortgage  Corporation  had  brought  an  action 
on  its  security  for  sale  or  foreclosure,  the  present  plaintiffs  would 
have  been  entitled  to  redeem  the  first  mortgage,  and  receive  an 
assignment  of  it  to  themselves  or  to  a trustee  for  them,  and 
Jeremiah  would  then  have  been  entitled  to  redeem  the  plaintiffs 
only  on  satisfying  the  amount 'due  to  the  plaintiffs  on  both  their 
securities. 

Instead  of  bringing  an  action  on  its  mortgage,  the  Canada 
Permanent  Mortgage  Corporation  has  chosen  to  exercise  its  power 
of  sale,  and  has  sold  lot  13  alone,  as  of  course  it  had  the  right  to  do; 
but  the  substantial  rights  of  the  plaintiffs  cannot,  I think,  be 
defeated  by  any  such  course  of  proceeding.  While  it  is  true  that 
the  plaintiffs  have  not  redeemed  the  Canada  Permanent  Mortgage 
Corporation,  and  the  two  securities  have  not  become  actually 
consolidated  in  the  hands  of  the  plaintiffs,  yet  the  circumstance 
that  Jeremiah  accepted  the  equity  in  lot  13  as  a gift  from  Frank, 
with  an  obligation  to  assume  the  charges  against  it,  is  sufficient, 
in  my  opinion,  to  found  an  equity  giving  the  plaintiffs  the  right, 
on  their  own  behalf,  as  against  Jeremiah,  to  have  the  securities 
marshalled  and  recover  the  amount  of  their  claim  out  of  lot  14, 
to  the  extent  of  the  value  of  lot  13.  In  other  words,  as  between  the 
plaintiffs  and  the  defendant  Jeremiah  the  result  must  be  as  nearly 
as  possible  the  same  as  though  a mortgage  action  had  been  brought 
and  the  plaintiffs’  right  to  consolidate  had  arisen.  Having  been 
deprived  of  their  security  on  lot  13,  the  plaintiffs  must,  I think,  be 
subrogated  to  the  rights  of  the  Canada  Permanent  Mortgage 
Corporation  as  against  lot  14. 

On  the  question  of  costs  I was  at  the  hearing  impressed  with 
the  view  that  the  present  issue  lay  exclusively  between  the  plain- 
tiffs and  Jeremiah,  and  that  the  Canada  Permanent  Mortgage 
Corporation  was  neither  a necessary  nor  a proper  party.  Further 
consideration  has  led  me  to  the  conclusion  that  it  is  proper  and 
necessary  that  the  rights  of  the  parties  should  be  completely 
administered  in  the  present  action,  and  for  that  purpose  it  is 
necessary  that  the  Canada  Permanent  Mortgage  Corporation 
should  be  a party  defendant.  I am,  therefore,  of  the  opinion  that 
the  judgment  as  it  stands  is  right  in  that  regard. 
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With  respect  to  the  form  of  the  judgment,  the  precedents  in 
Seton,  7th  ed.,  vol.  3,  p.  2016,  shew  that  the  judgment  should  be 
moulded  in  each  case  to  meet  the  particular  circumstances.  I 
think  that  the  form  suggested  by  my  brother  Riddell  is  probably 
suitable  and  effective  for  the  determination  of  the  rights  of  the 
parties  in  the  present  case;  but  if,  upon  the  settlement  of  the  judg- 
ment, any  difficulty  appears,  I think  leave  should  be  reserved  to 
the  parties  to  mention  the  matter  to  a Judge  of  this  Division,  so 
that  the  judgment  may  meet  all  requirements. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed . 


[APPELLATE  DIVISION.] 

Selick  v.  New  York  Life  Insurance  Co. 

Insurance  (Life) — Untrue  Answers  of  Assured  in  Medical  Examination  Form- 
ing Part  of  Application — Answers  Acted  upon  by  Insurers — Materiality 
of  Answers — Findings  of  Jury — Perversity — Judgment  of  Appellate  Court 
upon  Evidence  Disregarding  Findings  of  Immateriality  and  Negativing 
Fraud — Judicature  Act,  sec.  27. 

On  the  10th  March,  1917,  S.,  suffering  from  acute  nephrosis,  and  having  a 
temperature  as  high  as  103°,  was  admitted  to  a hospital,  where  he 
received  treatment  until  the  15th  March,  when  he  was  discharged  in  an 
improved  condition.  On  the  19th  April,  1917,  he  applied  to  the  defendants 
for  insurance  upon  his  life,  and  in  his  medical  examination  answered  ques- 
tions put  to  him  as  to  ailments  or  diseases  by  saying  that  he  had  never 
suffered  from  any  one  of  a number  set  out.  To  the  question,  “Have  you 
consulted  a physician  for  any  ailment  or  disease  not  included  in  your  above 
answers?”  he  answered,  “No;”  and  to  the  question,  “What  physician  or 
physicians,  if  any,  not  named  above,  have  you  consulted,  or  been  treated 
by,  within  the  last  five  years,  and  for  what  illness  or  ailment?”  he  answered, 
“None.”  A policy  was  issued  upon  the  application  made  by  S.,  and  after 
his  death  this  z ction  was  brought  by  the  beneficiary  to  recover  the  amount 
named  in  the  policy.  At  the  trial  the  jury  found  that  the  answers  to  the 
two  questions  above  quoted  were  untrue  and  were  acted  upon  by  the 
defendants,  but  that  they  were  not  material;  and  that  S.  was  not  guilty  of 
fraud  in  answering  the  questions  in  the  way  he  did.  Upon  these  findings 
a judgment  for  the  plaintiff  was  pronounced  by  the  trial  Judge: — 

Held,  upon  appeal,  that,  as  the  answers  of  S.  formed  part  of  the  application 
for  insurance,  were  made  with  the  intention  that  they  should  be  acted  upon 
by  the  defendants,  and  were  known  by  S.  at  the  time  he  made  them  to  be 
untrue,  the  findings  of  the  jury  that  the  answers  were  not  material  and 
that  there  was  no  fraud  were  unreasonable,  perverse,  and  unsatisfactory, 
and  should  be  set  aside  or  disregarded. 

Held,  also,  that,  under  sec.  27  of  the  Judicature  Act,  the  Court  should,  instead 
of  directing  a new  trial,  deal  finally  with  the  action  by  dismissing  it. 

Review  of  the  authorities. 
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The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Masten,  J. : — 

This  is  an  appeal  from  a judgment,  entered  after  trial  before 
Orde,  J.,  and  a jury,  awarding  to  the  plaintiff  the  sum  of  $3,318.49. 

The  plaintiff  is  the  beneficiary  named  in  a policy  of  insurance 
for  $3,000  issued  by  the  defendant  company,  bearing  date  the 
19th  April,  1917,  on  the  life  of  one  Joseph  Selick,  who  died  on  the 
30th  March,  1918.  By  their  amended  statement  of  defence  the 
defendants  admitted  that  the  plaintiff  would  be  entitled  to  recover 
the  sum  of  $3,000  and  interest,  as  claimed  in  the  statement  of 
claim,  but  for  certain  written  representations  in  the  application  for 
insurance,  dated  the  20th  April,  1917,  and  signed  by  the  insured, 
which  representations  the  defendants  allege  to  be  false  and 
fraudulent.  These  representations  were  made  by  the  assured 
in  the  presence  of  the  medical  examiner  of  the  defendant  com- 
pany, in  answer  to  questions  8 and  9 then  propounded  to  him, 
and  are  as  follows:' — 

“Ques.  8.  Have  you  ever  suffered  from  any  ailment  or  disease 
of:— 

“(a)  The  brain  or  nervous  system?  No. 

“(b)  The  heart  or  lungs?  No. 

“(c)  The  stomach  or  intestines,  liver,  kidneys,  or  bladder? 
No. 

“(d)  The  skin,  middle  ear,  or  eyes?  No. 

“(e)  Have  you  ever  had  rheumatism,  gout,  or  syphilis?  No. 

“(f)  Have  you  ever  raised  or  spat  blood?  (If  so  give  full 
details.)  No. 

“(g)  Have  you  ever  had  any  accident  or  injury?  No. 

“(h)  Have  you  consulted  a physician  for  any  ailment  or  disease 
not  included  in  your  above  answers?  No. 

“Ques.  9.  What  physician  or  physicians,  if  any  not  named 
above,  have  you  consulted,  or  been  treated  by,  within  the  last 
five  years,  and  for  what  illness  or  ailment?  None.” 

At  the  trial  the  defendants  contended  that,  upon  the  admissions 
contained  in  the  pleadings,  the  onus  was  upon  them  and  that  they 
had  the  right  to  begin,  and  the  trial  Judge  ruled  in  their  favour. 
At  the  close  of  the  defendants’  evidence,  counsel  for  the  plaintiff 
elected  to  call  no  evidence,  and  the  case  was  submitted  to  the 
jury  on  the  admissions  in  the  pleadings  and  the  evidence  adduced 
by  the  defendants. 
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It  appears  from  the  evidence  that  on  the  10th  March,  1917, 
the  deceased,  suffering  from  acute  nephrosis,  with  a temperature 
as  high  as  103°,  was  admitted  to  the  Toronto  General  Hospital, 
where  he  received  treatment  until  the  15th  March,  when  he  was 
discharged  in  an  improved  condition.  The  application  for 
insurance  is  dated  the  19th  April,  1917,  and  the  medical  examina- 
tion in  support  of  the  application  is  dated  the  21st  April,  1917 — 
36  days  after  his  discharge  from  the  hospital. 

The  questions  submitted  to  the  jury  and  their  answers  are  as 
follows : — 

“1.  Did  Joseph  Selick,  in  connection  with  his  application  for 
insurance,  answer  ‘No’  to  the  following  question:  ‘Have  you 

consulted  a physician  for  any  ailment  or  disease  not  included  in 
your  above  answers?’  A.  Yes. 

“2.  If  so,  (a)  Was  such  answer  untrue?  A.  Yes. 

“(b)  Was  it  acted  upon  by  the  insurance  company? 

A.  Yes. 

“(c)  Was  it  material?  A.  No. 

“3.  Did  Joseph  Selick,  in  connection  with  his  application  for 
insurance,  answer  ‘None’  to  the  following  question:  ‘What 

physician  or  physicians,  if  any  not  named  above,  have  you  con- 
sulted, or  been  treated  by,  within  the  last  five  years,  and  for  what 
illness  or  ailment?’  A.  Yes. 

“4.  If  so,  (a)  Was  such  answer  untrue?  A.  Yes. 

“(b)  Was  it  acted  upon  by  the  insurance  company? 

A.  Yes. 

“(c)  Was  it  material?  A.  No. 

“5.  Was  Joseph  Selick  guilty  of  fraud  in  answering  the  above 
mentioned  questions  in  the  way  he  did?  A.  No.” 

On  these  findings  judgment  has  been  entered  for  the  plaintiff. 

The  defendants  appeal  and  ask  that  this  judgment  should  be 
reversed  and  judgment  pronounced  dismissing  the  action. 

October  6 and  7.  The  appeal  was  heard  by  Mulock,  C.J. 
Ex.,  Riddell,  Sutherland,  and  Masten,  JJ. 

D.  L.  McCarthy , K.C.,  and  D.  B.  Sinclair , for  the  appellants, 
argued  that  the  answers  of  the  jury  to  questions  2 (c)  and  4 (c)  and 
5 , were  perverse  and  should  be  set  aside,  and  that  the  answers 
to  2 (a)  and  2 (b)  and  4 (a)  and  4 (b)  proved  the  materiality  of  the 
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representations,  and  established  fraud  on  the  part  of  the  assured. 
The  evidence  of  materiality  had  all  been  given  by  the  appellants, 
and  was  that  the  answers  complained  of  were  false  and  were 
acted  upon  by  them:  Bower’s  Law  of  Actionable  Misrepresenta- 
tion, p.  134.  Unless  the  jury,  by  the  Ontario  Insurance  Act,  are 
made  the  absolute  judges  of  materiality  and  can  ignore  the  evi- 
dence, the  answers  to  these  questions  were  material.  There  was 
here  a clear  case  of  legal  fraud:  Halsbury’s  Laws  of  England,  vol. 
20,  para.  1666.  Under  the  powers  conferred  upon  the  Court 
by  sec.  27  of  the  Judicature  Act,  the  action  should  be  dismissed 
rather  than  sent  back  for  a new  trial. 

T.  H.  Lennox , K.C.,  and  R.  Lieberman,  for  the  plaintiff, 
respondent,  contended  that  the  jury  were  quite  within  their  rights 
in  answering  the  various  questions  as  they  had.  The  jury  had 
negatived  fraud.  True,  the  evidence  shewed  that  the  assured  had 
suffered  from  acute  nephrosis,  but  nephrosis  is  not  a disease, 
it  is  merely  a symptom.  Therefore  the  man  could  truthfully 
say  that  he  had  not  suffered  from  a disease. 

McCarthy , in  reply. 

December  20.  The  judgment  of  the  Court  was  read  by 
Masten,  J.  (after  setting  out  the  facts  as  above): — Before  this 
Court  counsel  for  the  defendants,  the  appellants,  urged  that  they 
had  established  a prima  facie  defence  which  remained  unanswered; 
that  the  answers  of  the  jury  to  questions  2 (c)  and  4 (c)  were 
perverse  and  should  be  set  aside,  and  that  the  answers  (a)  and 
(b)  to  questions  2 and  4 establish  the  materiality  of  the  repre- 
sentations without  more;  that  these  same  answers  establish  fraud 
on  the  part  of  the  assured;  and  that  the  answer  to  question  5 
is  also  perverse,  and  should  be  set  aside. 

The  appellants  invoke  the  provisions  of  sec.  27  of  the  Judi- 
cature Act,  which  provides  that  “the  Court  shall  have  power 
to  draw  inferences  of  fact  not  inconsistent  with  any  finding  of 
the  jury  which  is  not  set  aside,  and  if  satisfied  that  there  are, 
before  the  Court,  all  the  materials  necessary  for  finally  determining 
the  matters  in  controversy  or  any  of  them  or  for  awarding  any 
relief  sought,  the  Court  may  give  judgment  accordingly.” 

I deal  first  with  the  law  applicable  to  this  case. 

In  the  Supreme  Court  of  Canada,  in  the  case  of  Nova  Scotia 
Marine  Insurance  Co.  v.  Stevenson  (1894),  23  Can.  S.C.R.  137, 
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at  p.  141,  Mr.  Justice  King,  delivering  the  judgment  of  the  Court, 
said:  “Then  as  to  the  effect  of  misrepresentation.  If  made  with 
intent  to  deceive  the  misrepresentation  vitiates  the  policy  how- 
ever trivial  or  immaterial  to  the  nature  of  the  risk.  If  honestly 
made  it  vitiates  only  if  material  and  if  substantially  incorrect.” 

By  sec.  156  of  the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183, 
this  principle,  so  far  as  it  relates  to  contracts  of  insurance,  is 
modified,  and  in  every  case,  whether  the  misrepresentation  is 
innocent  or  fraudulent,  such  misrepresentation  must  be  material 
in  order  to  avoid  the  contract:  Dillon  v.  Mutual  Reserve  Fund 
Life  Association  (1904),  4 O.W.R.  351,  at  p.  354. 

As  materiality  is  a question  of  fact,  it  is  of  little  use  to  refer 
to  the  cases,  for  every  case  depends  on  its  own  particular  facts. 
None  the  less,  certain  general  rules  have  been  declared  by  eminent 
Judges,  which  assist  in  determining  the  considerations  essential  to 
materiality. 

Inducement  in  fact  and  materiality  (a  tendency  to  induce) 
are  wholly  distinct  and  separate  matters,  and  it  is  necessary  to 
establish  both:  Smith  v.  Chadwick  (1884),  9 App.  Cas.  187.  At 
p.  190  Lord  Selborne  says:  “He  must  establish  that  this  fraud 
was  an  inducing  cause  to  the  contract;  for  which  purpose  it  must 
be  material,  and  it  must  have  produced  in  his  mind  an  erroneous 
belief,  influencing  his  conduct.” 

“The  test  of  materiality  is  the  probable  effect  which  the 
statement  might  naturally  and  reasonably  be  expected  to  produce 
on  the  mind  of  the  underwriter  in  weighing  the  risk  and  con- 
sidering the  premium:  per  King,  J.,  delivering  the  judgment  of 
the  Court,  in  Nova  Scotia  Marine  Insurance  Co.  v.  Stevenson , 
23  Can.  S.C.R.  at  p.  141. 

In  Smith  v.  Chadwick  (1882),  20  Ch.D.  27,  at  p.  44,  Jessel, 
M.R.,  says:  “Again,  on  the  question  of  the  materiality  of  the 
statement,  if  the  Court  sees  on  the  face  of  it  that  it  is  of  such  a 
nature  as  would  induce  a person  to  enter  into  the  contract,  or 
would  tend  to  induce  him  to  do  so,  or  that  it  would  be  a part  of 
the  inducement  to  enter  into  the  contract,  the  inference  is,  if  he 
entered  into  the  contract,  that  he  acted  on  the  inducement  so 
held  out,  and  you  want  no  evidence  that  he  did  so  act;  but  even 
then  you  may  shew  that  in  fact  he  did  not  so  act  in  one  of  two 
ways,  either  by  shewing  that  he  knew  the  truth  before  he  entered 
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into  the  contract,  and  therefore  could  not  rely  on  the  misstate- 
ments; or  else  by  shewing  that  he  avowedly  did  not  rely  upon  them, 
whether  he  knew  the  facts  or  not.” 

This  language  was  quoted  with  approval  by  Lord  Halsbury, 
L.C.,  in  Arnisoh  v.  Smith  (1889),  41  Ch.D.  348,  at  p.  369. 

William  Picker sgill  & Sons  Limited  v.  London  and  Provincial 
Marine  and  General  Insurance  Co.  Limited , [1912]  3 K.B.  614, 
was  an  action  on  a marine  policy,  tried  by  Hamilton,  J.,  without 
a jury.  At  p.  619  he  says:  “The  principle  is  that  the  underwriter 
must  have  the  opportunity  of  deciding  for  himself  whether  the 
knowledge  of  the  material  fact  shall  in  fact  influence  him  or  not, 
and  I am  clear  that  the  underwriter  in  question  was  entitled  to 
have  the  fact  disclosed  to  him.” 

In  Traill  v.  Baring  (1864),  4 DeG.  J.  & S.  318,  Turner,  L.J., 
says  at  p.  330:  “It  is  impossible  to  say  what  course  the  plaintiffs 
might  have  pursued — whether  they  would  or  would  not  have 
accepted  the  policy.  They  might  have  done  so:  but  it  is  equally 
clear  that  they  might  not;  and  we  cannot  say  whether  they  would 
or  would  not : but  it  was  to  them  the  communication  should  have 
been  made,  in  order  that  they  might  exercise  their  option  upon 
the  subject.” 

In  the  recent  case  of  Yorke  v.  Yorkshire  Insurance  Co.  Limited , 
[1918]  1 K.B.  662,  the  application  for  insurance  contained  ( inter 
(ilia)  the  following  question,  “What  illnesses  have  you  suffered?” 
Ans.  “None  of  consequence.”  Among  the  questions  left  to  the 
jury  was  the  following:  “Had  Smith  suffered  from  any  illness  of 
consequence  prior  to  December  12,  1916?”  (the  date  of  the  appli- 
cation) Ans.  “Yes,  in  1911.”  Though  all  the  other  answers  of 
the  jury  were  in  favour  of  the  insured,  yet  on  this  answer  alone 
judgment  was  rendered  by  the  Court  in  favour  of  the  defendants. 
The  question  of  materiality  was  not  specifically  raised. 

In  Smith  v.  Grand  Orange  Lodge  (1903),  6 O.L.R.  588,  Ferguson, 
J.,  at  p.  590,  holds  that  a false  statement  as  to  whether  the  insured 
had,  during  the  prior  6 years,  consulted  a physician,  was  material. 

The  case  of  London  Assurance  v.  Mansel  (1879),  11  Ch.D. 
363,  though  turning  on  a different  answer,  throws  light  on  the 
general  principle.  The  head-note  reads  as  follows:  “In  a proposal 
by  M.  to  an  assurance  office  for  an  assurance  on  his  life,  in  answer 
to  the  question,  ‘Has  a proposal  ever  been  made  on  your  life  at 
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any  other  office  or  offices?  If  so,  where?  Was  it  accepted  at  the 
ordinary  premium,  or  at  an  increased  premium,  or  declined?” 
his  answer  was,  ‘Insured  now  in  two  offices  for  £16,000  at  ordinary 
rates.  Policies  effected  last  year/  ■ The  proposal  was  accepted, 
but  the  office  having  subsequently  ascertained  that  the  life  of 
M.  had  been  declined  by  several  offices:  Held,  that  there 
had  been  a material  concealment,  and  that  the  office  was  entitled 
to  have  the  contract  set  aside.”  At.  p.  370,  the  Master  of  the 
Rolls  says:  “The  question  is  whether  this  is  a material  fact? 
I should  say,  no  human  being  acquainted  with  the  practice  of 
companies  or  of  insurance  societies  or  underwriters  could  doubt 
for  a moment  that  it  is  a fact  of  great  materiality,  a fact  upon 
which  the  offices  place  great  reliance.  They  always  want  to 
know  what  other  offices  have  done  with  respect  to  the  lives.” 
And  at  p.  371 : “Now,  to  suppose  that  any  one  who  knows  anything 
about  life  insurance,  that  any  decent  special  juryman  could  for 
a moment  hesitate  as  to  the  proper  answer  to  be  given  to  the 
inquiry,  when  you  go  to  the  insurance  office  and  ask  for  an  insur- 
ance on  your  life,  ought  you  to  tell  them  that  your  proposals  had 
been  declined  by  five  other  assurance  offices?  is,  I say,  quite  out 
of  the  question.  There  can  be  but  one  answer — that  a man  is 
bound  to  say,  ‘My  proposals  have  been  declined  by  five  other 
offices.  I will  give  you  the  reasons,  and  shew  you  that  it  does 
not  affect  my  life’  . . . There  can  be  no  doubt,  as  a pro- 
position to  be  decided  by  a jury,  that  such  a circumstance  is 
material  . . . Now  where  it”  (the  representation)  “is  to  form 

the  basis  of  the  contract  it  is  material,  because,  as  was  held  in  a 
case  in  the  House  of  Lords  of  Anderson  v.  Fitzgerald  (1853), 
4 H.L.C.  484,  where  it  is  part  of  the  contract,  the  other  side  cannot 
say  it  is  not  material.  So  here  we  have  the  proposal  as  the  basis 
of  the  contract.  It  is  impossible  for  the  assured  to  say  that  the 
question  asked  is  not  a material  question  to  be  answered,  and 
that  the  fact  which  the  answer  would  bring  out  is  not  a material 
fact.” 

Now,  applying  these  principles  to  the  facts  of  the  present 
case,  the  jury  have  found  that  the  answers  of  the  insured  were 
false  representations  of  fact,  and  that  the  defendant  company 
acted  on  them. 
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It  is  manifest,  without  any  specific  finding,  that  the  answers 
of  the  assured,  forming,  as  they  do,  part  of  the  application  for 
insurance,  were  made  with  the  intention  that  they  should  be 
acted  on  by  the  defendant  company,  and  it  is  also  clear  that  the 
assured,  at  the  time  he  made  these  answers,  knew  them  to  be 
untrue.  But  the  jury  have  found  that  these  representations 
were  not  material,  and  have  negatived  fraud. 

Are  the  answers  of  the  jury  to  those  questions  reasonable  or 
are  they  unreasonable  and  perverse? 

That  necessitates  an  ascertainment  of  the  facts  by  a con- 
sideration of  the  evidence. 

Dr.  Moore,  the  local  physician  who  examined  Selick,  gave 
evidence  at  the  trial  as  follows : — 

“Q.  Will  you  tell  me  what  is  the  significance  or  the  necessity 
for  the  answers  made  to  you  as  medical  examiner?  A.  In  endeav- 
ouring to  find  if  the  man  is  in  good  health. 

“Q.  That  is  prior  to  your  examination?  A.  Yes. 

“Q.  (by  Mr.  McCarthy,  for  the  defendants):  What  is  the 
object  in  getting  that  information?  A.  To  see  if  the  man  is  a fit 
subject  for  insurance. 

“Q.  What  is  the  object  in  obtaining  that  information,  being 
as  specific  as  you  can?  A.  To  find  out  if  he  has  or  has  had  illness 
that  might  be  detrimental  or  otherwise  to  the  risk. 

“Q.  Take  the  answer  to  the  question  ‘Have  you  ever  suffered 
from  any  ailment  or  disease  of  the  stomach  or  intestines,  liver, 
kidneys,  or  bladder? 7 ...  I see  he  answers  ‘no’  to  that 

question.  A.  Yes. 

“Q.  Please  explain,  supposing  he  had  answered  ‘yes?’  A.  I 
go  into  the  symptoms  of  the  case,  whichever  one  it  was;  if  it  were 
the  stomach,  I would  ask  him  the  symptoms  that  he  had  com- 
plained of,  and  I would  form  my  opinion;  and  I would  send  my 
report  to  the  home  office,  with  probably  a confidential  letter  as 
to  the  condition  I find. 

“Q.  What  is  the  effect  of  the  answer  ‘no’  to  a question  of  that 
kind?  A.  I presume  he  has  never  any  had  illness  regarding  the 
questions  that  he  answers  ‘no’  to. 

“Q.  Take  the  last  question,  ‘Have  you  consulted  a physician 
for  any  ailment  or  disease  not  included  in  your  above  answers’ 
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■ — what  is  the  object  of  that  question?  A.  The  object  is  to  find 
from  asking  him  if  there  has  been  any  illness  that  he  has  had,  and 
he  answers  ‘nod 

“Q.  Supposing  he  answered  ‘Yes?’  A.  I ask  him  what  it  is, 
the  symptoms  or  the  nature  of  it,  how  long  he  was  ill,  who  attended 
him. 

“Q.  You  know  that  question  also  asks,  ‘Have  you  been  attended 
by  any  physician?’  A.  Yes. 

“Q.  What  does  that  imply?  A.  It  implies  that  he  has  not 
had  any  illness. 

“Q.  What  is  the  object  in  asking  whether  he  has  ever  been 
attended  by  a physician?  A.  To  see  if  there  has  been  any  sick- 
ness he  has  had:  he  would  not  consult  a physician  if  he  were 
not  sick. 

“Q.  If  he  answers  ‘yes’  to  that  question?  A.  I would  ask 
who  it  was,  who  the  physician  was  that  attended  him,  and  what 
the  nature  of  the  trouble  was,  and  how  long  he  was  sick,  and  if 
he  had  any  complications  with  it,  and  what  the  result  was. 

“Q.  That,  as  you  have  indicated,  is  the  object  of  getting  the 
answers  to  these  questions?  A.  Yes. 

“Q.  To  what  extent  do  you  rely  on  his  answers  to  these 
questions  in  recommending  or  refusing  the  risk?  A.  I do  not 
have  the  recommending  or  refusal  of  the  risk;  I simply  send 
the  report  to  the  home  office. 

“Q.  What  effect  have  these  answers  here  on  your  further 
investigations  into  the'  case  and  your  report?  A.  If  there  is  any- 
thing special  about  it,  they  may  write  me  to  see  the  applicant  a 
second  time  with  regard  to  any  special  information  that  they 
may  have  received. 

“His  Lordship:  I do  not  think  that  is  the  question  Mr. 

McCarthy  asked  you.  What  do  you  do  yourself  if  the  answers 
are  ‘yes,’  what  further  do  you  do  in  the  way  of  any  investigation? 
A.  I endeavour  to  find  out  what  the  condition  of  his  trouble  was, 
ask  from  him  the  symptoms  that  he  had,  how  long  he  was  ill,  the 
severity  of  it,  and,  if  necessary,  I would  communicate  with  the 
physician  who  attended  him. 

“Q.  Does  it  occur  to  you  the  fact  that  a man  had  never  had 
a doctor  in  his  life  would  make  it  a better  risk  or  a poorer  risk? 
A.  It  would  make  a better  risk. 
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“Q.  That  is  what  I have  been  asking,  what  effect  has  that 
on  your  report?  A.  It  would  make  him  a good  risk,  as  I say: 
I would  report  such.” 

In  re-examination,  Dr.  Moore  said: — 

“Q.  My  friend  said  if  he  had  given  you  the  name  of  Dr. 
Solway  and  you  had  gone  to  Dr.  Solway  and  found  out  the  history 
of  the  man's  treatment  a month  before  in  the  General  Hospital, 
what  would  you  have  done?  A.  I would  have  taken  his  report 
and  incorporated  it  in  the  examination  and  forwarded  it  to  the 
home  office,  Dr.  Solway's  report  to  me,  and  I would  forward 
that  with  the  examination  to  the  home  office. 

“Q.  From  your  point  of  view  as  a medical  officer  of  the  com- 
pany, is  the  ‘yes'  or  ‘no7  to  these  questions  asked,  having  consulted 
a physician,  of  any  importance?  A.  Yes,  I deem  it  so,  yes. 

“Q.  For  what  reason?  A.  If  there  has  been  any  illness  he  would 
have  consulted  a physician  and  we  would  find  from  the  physician 
what  the  illness  had  been. 

“Q.  And  might  possibly  pursue  a further  investigation? 
A.  Yes. 

“Q.  As  a result  of  that,  would  it  be  within  the  practice  of  the 
company  not  only  to  make  further  inquiries  as  to  what  that 
illness  was,  but  to  make  a further  and  exhaustive  physical  exam- 
ination of  the  man  himself?  A.  Yes.” 

Dr.  Shuttleworth,  the  surgeon  who  operated  on  the  deceased, 
on  the  21st  March,  1918,  shortly  prior  to  his  death,  deposes: — 

“Q.  My  friend  just  called  your  attention  to  your  previous 
evidence  in  which  you  say  you  were  conversant  with  the  details 
as  disclosed  in  the  papers  from  the  hospital  records,  at  the  time 
of  the  operation ; you  looked  up  the  clinical  records ; do  the  clinical 
records  indicate  anything  to  you?  A.  They  do. 

“Q.  What?  A.  In  the  clinical  reports  of  this  man's  former 
admission  the  diagnosis  at  that  time  was  made  of  an  acute 
nephrosis,  and  his  condition  when  he  left  the  hospital  was  improv- 
ed; that  means  that  he  went  out  not  in  perfect  health — he  was 
improved,  not  cured.  In  the  symptoms  of  his  complaint,  pain  in 
the  right  loin,  high  up  on  right  side,  duration  two  weeks.  The 
man  was  very  ill  at  the  time,  and  the  house  surgeon  says,  ‘He 
appears  sick,  and  he  has  tenderness  over  the  right  kidney.'  Those 
are  the  clinical  records — that  his  urinalysis  shews  abnormal 
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condition,  that  he  has  albumen  in  his  urine;  there  is  high  blood 
count;  that  means  that  he  was  suffering  from  acute  inflammatory 
condition;  microscopic  examination  of  his  urine  was  not  made, 
so  that  it  was  impossible  to  say  exactly  what  condition  of  his 
kidney  was  present.  He  was  very  acutely  ill,  as  his  temperature 
was  ranging  between  103  and  104,  which  is  more  than  six  degrees 
above  normal,  very  ill,  and  it  suddenly  fell;  on  the  second  day 
after  his  admission  it  was  nearly  normal,  and  it  was  normal 
until  on  the  day  he  left  the  hospital;  and  those  facts  were  very 
significant  and  were  of  importance  and  of  value  to  me  in  making 
the  diagnosis  in  the  condition  for  which  he  was  admitted  the  second 
time. 

“Q.  What  do  you  say  as  to  the  diagnosis  which  was  made 
at  the  time,  in  view  of  subsequent  events?  A.  The  diagnosis  of 
acute  nephrosis,  in  view  of  events  which  happened  a year  later, 
would  indicate  to  the  surgeon  what  findings  I had  at  the  time  of 
the  operation,  that  this  lesion  had  existed  as  far  back  as  a year 
previous,  when  he  was  admitted  to  the  hospital  for  symptoms  that 
were  very  characteristic  to  me  at  that  time  of  the  lesions  which 
I treated  him  for  one  year  afterwards/7 

Dr.  Fraser,  the  medical  supervisor  of  the  defendant  company, 
identifies  the  application  and  attached  papers,  and  says  he  con- 
sidered and  passed  upon  them  for  the  defendant  company;  that 
he  approved  the  granting  of  the  policy  after  examination  of  those 
papers,  believing  the  answers  of  the  applicant  to  be  true;  that, 
if  the  statement  had  appeared  that  the  deceased  had  been  operated 
on  at  a hospital  a year  before  the  application,  he  would  have 
rejected  the  application. 

He  also  says  that,  acting  on  his  approval  of  the  application, 
the  defendant  company  granted  the  policy. 

The  hospital  records  of  the  assured  at  the  time  of  his  visit  to 
the  hospital  in  March,  1917,  form  part  of  the  evidence,  and  sub- 
stantiate what  has  already  appeared  as  to  his  condition. 

In  the  case  here  in  review,  the  following  facts  are  established : — 

(1)  That  the  assured  made  two  untrue  representations  which 
were  false  to  his  knowledge. 

(2)  The  representations  were  made  as  part  of  the  application 
for  this  insurance,  and  must  be  taken  to  have  been  made  for  the 
purpose  of  inducing  the  defendant  company  to  assume  the  risk. 
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(3)  We  have  direct  and  uncontradicted  evidence  that  the 
answers  complained  of  were  (along  with  other  answers)  an  induc- 
ing cause  to  the  contract,  and  that  if  true  answers  had  been  given 
the  risk  would  have  been  rejected. 

(4)  Adopting  the  words  of  the  Master  of  the  Rolls  in  London 
Assurance  v.  Mansel : “No  human  being  acquainted  with  the 
practice  of  companies  or  of  insurance  societies  or  underwriters 
could  doubt  for  a moment  that  the  answers  complained  of  relate 
to  facts  of  great  materiality.” 

Where,  as  here,  the  application  incorporating  the  answers 
in  question  forms  the  basis  of  the  contract,  the  other  side  cannot 
say  that  the  facts  which  a true  answer  to  these  questions  would 
bring  out  are  not  facts  which  the  insurance  company  must  have 
an  opportunity  of  considering,  in  order  to  exercise  their  option 
to  accept  or  refuse  the  risk,  and  are  therefore  material. 

For  these  reasons,  I am  of  opinion  that  the  findings  of  the  jury 
that  the  answers  were  not  material  and  that  there  was  no  fraud 
must  be  set  aside  as  unsatisfactory. 

The  remaining  question  is,  whether  we  should  direct  a new 
trial,  or  whether  this  Court  should  now  deal  finally  with  the 
matter,  by  dismissing  the  plaintiff's  action. 

Section  27  of  our  Judicature  Act  corresponds  with  Order  58, 
Rule  4,  of  the  English  Act;  and,  though  apparently  it  is  somewhat 
more  limited  in  its  application  than  the  English  Rule,  I think 
that  the  recent  English  authorities  are  applicable  to  the  circum- 
stances here  existing.  I refer  to  Skeate  v.  Slaters  Limited,  [1914] 
2 K.B.  429;  Cooke  v.  T.  Wilson  Sons  & Co.  Limited  (1915),  85 
L.J.K.B.  888;  and  Winterbotham  Gurney  & Co.  v.  Sibthorp  and 
Cox,  [1918]  1 K.B.  625.  The  effect  of  those  cases  is,  I think, 
correctly  summarised  in  The  Annual  Practice  (1920),  p.  1091, 
as  follows:* — 

“Where  all  the  facts  are  before  the  Court,  and  the  Court  is 
satisfied  that  the  evidence  is  such  that  only  one  possible  verdict 
could  be  reasonably  given,  the  Court  is  not  bound  to  order  a new 
trial,  but  has  jurisdiction  under  this  Rule,  and  ought  to  exercise 
it,  by  directing  judgment  to  be  entered  . . . for  defendant 

on  the  ground  that  there  was  no  evidence  on  which  jury  could 
find  for  plaintiff.  . . . But  such  power  is  only  to  be  exercised 

30 — 48  o.l.r. 
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where  the  evidence  is  so  weak  that  a verdict  contrary  to  the 
judgment  would  be  set  aside  as  unreasonable.” 

In  the  present  case,  counsel  for  the  plaintiff  declined  to  call 
evidence  in  answer  to  that  adduced  by  the  defendants.  In  so 
doing,  he  no  doubt  acted  with  judgment.  I do  not,  myself, 
see  what  evidence  he  could  have  called  to  negative  either  induce- 
ment or  materiality  in  these  representations.  The  representations 
are  in  writing,  signed  by  the  assured.  The  evidence  of  the  wit- 
nesses Moore  and  Fraser  regarding  their  own  acts  could  not  be 
effectively  controverted  by  any  witness  whom  the  plaintiff  could 
call,  and  it  thus  only  remained  to  deduce  the  proper  inference 
from  undisputed  facts.  As  was  said  by  Lopes,  L.J.,  in  Allcock 
v.  Hall,  [1891]  1 Q.B.  444,  at  p.  447,  “I  am  satisfied  that  if  the 
case  were  sent  to  a new  trial,  no  fresh  evidence  could  usefulty  be 
given  on  behalf  of  the  plaintiff,”  and  we  have  all  the  materials 
before  the  Court  to  enable  it  to  deal  finally  with  the  case;  and, 
accordingly,  I would  dismiss  the  plaintiff’s  action  with  costs. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 

Wampler  v.  British  Empire  Underwriters  Agency. 

Insurance  (. Automobile ) — Construction  of  Policy — Peculiar  Accident , whether 
Covered  by  Terms  of  Policy — Proofs  of  Loss — Correspondence — Waiver — 
Pleading — Defence — Action  Prematurely  Brought — Amendment  Made  at 
Trial — Technical  Defence — Real  Rights  of  Parties — Rule  183. 

The  loss  sustained  by  the  plaintiff  in  respect  of  his  automobile,  which  was 
damaged  by  slipping  into  the  water  between  a ferry-boat  and  the  dock, 
was  held  to  be  recoverable  under  a policy  issued  by  the  defendants  insuring 
him,  inter  alia,  against  loss  in  respect  of  the  automobile  “while  being 
transported  in  any  conveyance  by  land  or  water-r-stranding,  sinking, 
collision,  burning  or  derailment  of  such  conveyance,  including  general 
average  and  salvage  charges  for  which  the  insured  is  legally  liable.” 

The  two  parts  of  the  clause  quoted  should  be  regarded  as  distributive:  the 
first  clause  covering  loss  arising  from  injury  to  the  automobile  itself  while 
being  transported  in  any  conveyance  by  land  or  water;  and  the  second 
clause  providing,  in  addition,  that,  even  though  there  is  no  physical  injury 
to  the  automobile  itself,  yet  loss  arising  from  general  average  and  salvage 
charges  for  which  the  insured  is  legally  liable  is  insured  against. 

Judgment  of  Orde,  J.,  ante  13,  reversed. 

Held,  also,  that  the  correspondence  between  the  parties  operated  as  a waiver 
of  any  proofs  of  loss  other  than  those  which  were  delivered. 

Morrow  v.  Lancashire  Insurance  Co.  (1899),  26  A.R.  173,  followed. 

Held,  also,  that  the  defendants  should  not  have  been  allowed  at  the  trial  to 
amend  their  statement  of  defence  by  setting  up  that  the  action  was  prema- 
turely brought — this  added  defence  was  not  only  technical  but  valueless 
in  determining  the  real  rights  of  the  parties. 

Rule  183  considered. 
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An  appeal  by  the  plaintiff  from  the  judgment  of  Orde,  J., 
ante  13. 

October  20.  The  appeal  was  heard  by  Mulock,  C.J.Ex. 
Magee,  J.A.,  Riddell  and  Masten,  JJ. 

W.  N.  Tilley,  K.C.,  and  J.  G.  Kerr,  for  the  appellant,  argued 
that  the  loss  was  covered  by  the  terms  of  the  policy.  The  appel- 
lant’s case  came  within  the  general  clause  at  the  beginning  of  the 
endorsement  on  the  policy,  the  automobile  being  insured  against 
loss  while  “on  ferry;”  also  within  the  wording  of  clause  (B)  “while 
being  transported  in  any  conveyance  by  land  or  water.”  He  was 
assured  not  only  in  case  of  the  “stranding,  sinking,  collision,  burn- 
ing or  derailment  of  such  conveyance,”  but  also  against  any 
accident  whatever  while  being  so  transported.  If  the  automobile 
should  be  lost  “while  being  transported”  the  company  would  have 
to  pay.  Also  if  the  conveyance  on  which  the  car  was  should  be 
stranded,  even  though  the  car  should  not  be  lost,  the  company 
would  be  liable.  The  words  in  clause  (B),  “stranding,  sinking,” 
etc.,  were  words  of  addition,  not  of  limitation.  As  to  the  action 
having  been  prematurely  brought,  the  defendants  did  not  plead 
that  as  a defence  in  the  first  instance,  and  should  not  have  been 
allowed  to  amend.  The  defendants  had  relieved  the  appellant  of 
the  necessity  of  putting  in  proofs  of  loss,  by  repudiating  liability 
altogether:  Morrow  v.  Lancashire  Insurance  Co.  (1898-99),  29  O.R. 
377,  26  A.R.  173. 

A.  C.  Heighington,  for  the  defendants,  respondents,  referring 
first  to  the  question  of  the  premature  bringing  of  the  action, 
said  that  the  waiving  of  proofs  of  loss  had  nothing  to  do  with 
the  time  of  bringing  the  action:  Anglo-American  Fire  Insurance 
Co.  v.  Hendry  (1913),  48  Can.  S.C.R.  577,  15  D.L.R.  832;  Hatton 
v.  Provincial  Insurance  Co.  (1858),  7 U.C.C.P.  555;  Laverty  on 
the  Insurance  Law  of  Canada,  p.  426,  And  at  any  rate  there  was 
no  waiver.  The  respondents  were  not  repudiating  the  contract. 

[At  this  point  Tilley,  for  the  appellant,  asked  leave  to  appeal 
from  the  order  made  at  the  trial  allowing  the  defendants  to  amend 
by  setting  up  that  the  action  was  premature;  and  leave  was 
granted.] 

Heighington,  continuing,  said  that  the  appellant  had  not 
afterwards  put  in  any  claim,  and  so  the  60  days’  limit  applied. 
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Then,  the  appellant  must  have  brought  action  within  90  days, 
so  he  was  now  too  late.  On  the  merits,  counsel  submitted  that 
the  appellant  was  not  covered  by  anything  in  the  general  clause. 
It  was  only  after  the  words  “and  as  follows”  that  the  plaintiff 
could  invoke  the  language  of  the  endorsement.  Therefore  clause 
(B)  would  be  the  only  one  he  could  come  under;  and,  as  there 
had  been  no  “stranding,  sinking,”  etc.,  of  the  conveyance  on  which 
the  automobile  was  being  transported,  there  was  no  liability 
on  the  part  of  the  respondents.  The  words  “and  as  follows” 
meant  “as  if,”  “that  is.”  He  further  contended  that  the  transit 
had  ended  when  the  accident  occurred. 

Tilley , in  reply,  pointed  out  that,  under  sec.  199  of  the  Insurance 
Act,  the  Court  could  relieve  against  the  60  days’  limit.  He  also 
submitted  that  it  was  absurd  to  suppose  that  the  car  was  insured 
only  in  case  of  “stranding,  sinking,”  etc.,  of  the  conveyance. 


December  20.  The  judgment  of  the  Court  was  read  by 
Masten,  J. : — Appeal  from  the  judgment  of  Orde,  J.,  dated  the 
14th  June,  1920. 

The  claim  is  for  loss  sustained  by  the  plaintiff  in  respect  to 
his  automobile,  which  was  insured  by  the  defendant  company. 

The  circumstances  which  occasioned  the  loss  are  fully  set 
forth  in  the  judgment  now  in  review  and  need  not  be  here  repeated. 

On  the  argument  counsel  agreed  that  the  quantum  of  the  claim 
was  not  disputed,  and  that,  if  liability  exists,  the  judgment  should 
be  for  the  sum  of  $1,181.47. 

The  points  argued  on  the  present  appeal  are : — 

First,  whether  the  loss  in  question  is  or  is  not  covered  by  the 
terms  of  the  policy. 

Second,  that  the  plaintiff’s  action  was  prematurely  brought 
before  any  liability  to  pay  had  arisen.  Coupled  with  this, point 
is  an  appeal  by  the  plaintiff  against  the  leave  to  amend  granted 
to  the  defendants  at  the  trial  whereby  they  were  permitted  to  set 
up  this  defence,  though  it  was  not  originally  pleaded. 

A third  question  was  mentioned  as  to  the  non-delivery  of 
formal  proofs  of  loss  by  the  insured  to  the  company,  and  an  alleged 
waiver  thereof  by  the  company. 

Referring  to  this  last  point,  I am  of  opinion  that  the  corres- 
pondence between  the  parties,  appearing  in  exhibits  6,  7,  8,  9, 
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and  10,  operates  as  a waiver  of  any  proofs  of  loss  other  than  those 
which  were  delivered:  Morrow  v.  Lancashire  Insurance  Co.,  26 

A.R.  173. 

Turning  then  to  the  question  of  construction  of  the  policy 
in  question,  I agree  with  the  appellant’s  contention  that  the 
policy,  on  its  true  construction,  covers  the  loss  in  question. 

It  was  pointed  out  by  the  Court  in  the  course  of  the  argument 
that  the  policy  contains  no  direct  covenant  to  pay;  but,  neverthe- 
less, I am  of  opinion  that  the  policy  does  evidence  an  agreement  to 
insure,  and  if  any  such  question  originally  existed  it  is  covered  by 
the  second  clause  of  para.  1 of  the  statement  of  defence,  which 
admits  that  the  “defendants  did  enter  into  a contract  of  insurance 
of  the  said  automobile  of  the  plaintiff  on  certain  terms  and  con- 
ditions.” 

It  seems  to  me  that  the  question  now  under  consideration 
falls  to  be  determined  under  the  opening  words  of  the  policy, 
which  I quote  as  follows : — 

“ Automobile. 

“In  consideration  of  $28.05  premium  and  the  declaration  of 
the  insured,  it  is  hereby  understood  and  agreed  that  this  policy 
is  extended  to  cover  the  insured  to  an  amount  not  exceeding 
$1,700  on  the  body,  machinery  and  equipment  while  within  the 
limits  of  the  Dominion  of  Canada  and  the  United  States  . . . 

including  while  in  building,  on  road,  on  railroad  car  or  other 
conveyance,  ferry  or  inland  steamer,  or  coastwise  steamer  between 
ports  within  said  limits,  subject  to  the  conditions  before  mentioned 
and  as  follows:- — 

“(A)  Fire,  arising  from  any  cause  whatsoever,  and  lightning. 

“(B)  While  being  transported  in  any  conveyance  by  land  or 
water — stranding,  sinking,  collision,  burning  or  derailment  of 
such  conveyance,  including  general  average  and  salvage  charges 
for  which  the  insured  is  legally  liable. 

“Theft  Endorsement. 

“(C)  Theft,  robbery,  or  pilferage,  excepting  by  any  person  or 
persons  in  the  assured’s  household  or  in  the  assured’s  service  or 
employment,  whether  the  theft,  robbery,  or  pilferage  occur  during 
the'  hours  of  such  service  or  employment  or  not  (and  excepting 
also  the  wrongful  conversion  or  secretion  by  a mortgagor  or 
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vendee  in  possession  under  mortgage,  conditional  sale,  or  lease 
agreement),  and  excepting  in  any  case,  other  than  in  case  of  total 
loss  of  the  automobile  described  herein,  the  theft,  robbery,  or 
pilferage  of  tools.” 

The  internal  evidence  afforded  by  these  words  and  by  the 
manner  in  which  they  are  printed  satisfies  me  that  the  defendants 
intended  to  accept  liability  for  loss  or  damage  to  this  automobile, 
(A)  from  fire,  (B)  “while  being  transported  in  any  conveyance 
by  land  or  water,”  (C)  from  theft,  robbery,  or  pilferage:  subject, 
however,  to  any  exceptions  clearly  and  unambiguously  set  forth 
in  the  subsequent  portions  of  these  three  clauses;  apd  I am  of 
opinion  that  no  such  -clear  and  unambiguous  exception  is  set 
forth  in  the  latter  part  of  clause  (B). 

But,  apart  from  the  form  of  the  policy  and  the  manner  in 
which  the  words  are  printed,  there  are  other  considerations 
which  appeal  to  me  as  strongly  supporting  the  appellant’s  con- 
tention:— 

First,  the  inherent  probabilities  from  the  surrounding  cir- 
cumstances of  the  case.  I cannot  conceive  that  an  insurance 
company  offering  insurance  on  an  automobile  while  being  trans- 
ported would  offer  such  insurance  only  in  case  of  “stranding, 
sinking,  collision,  burning  or  derailment”  of  the  conveyance  in 
which  the  motor  was  being  transported.  Is  it  reasonable  to 
suppose  that  the  insurance  company  would  offer  to  insure  an 
automobile  which  was  being  conveyed  in  a train  against  loss  only 
if  there  was  a burning,  collision,  or  derailment  of  the  train,  but 
would  not  insure  the  motor  against  breakage,  scratches,  or  other 
injuries  from  jolting  or  from  shifting  of  other  freight  which  was 
being  conveyed  in  the  same  car  with  it?  Similarly,  is  it  reasonable 
to  suppose  that  in  case  of  transportation  of  the  motor  by  ship 
the  insurance  should  only  hold  in  case  of  stranding,  sinking,  or 
collision  of  the  ship,  but  ,that  the  company  should  not  be  liable 
if  the  cargo  shifted  and  the  motor  was  injured? 

That  being  my  view  of  the  surrounding  circumstances,  and 
the  policy  being  at  best  ambiguous  and  uncertain  in  its  phraseology, 
I think  the  ambiguity  is  to  be  resolved  against  the  company. 

But  indeed  I cannot  consider  that  the  clause  is  in  truth  ambigu- 
ous. We  are  bound  to  give  effect,  if  possible,  to  both  parts  of 
clause  (B)  above  quoted,  and  I think  it  is  the  better  construction 
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to  hold  the  two  parts  of  (B)  to  be  distributive : that  the  first  clause 
covers  loss  arising  from  injury  to  the  automobile  itself  while 
being  transported  in  any  conveyance  by  land  or  water;  and  the 
second  clause  provides,  in  addition,  that,  even  though  there  is  no 
physical  injury  to  the  automobile  itself,  yet  loss  arising  from 
general  average  and  salvage  charges  for  which  the  insured  is 
legally  liable  is  insured  against — thus,  in  my  opinion,  giving 
full  effect  to  every  part  of  the  contract. 

Dealing  now  with  the  second  point,  as  to  the  action  having 
been  prematurely  brought,  I am  of  opinion  that  the  amendment 
ought  not,  in  the  circumstances  here  existing,  to  have  been  allowed. 
This  defence  was  not  set  up  by  the  defendants  in  their  statement 
of  defence,  but  was  permitted  by  the  learned  Judge  at  the  trial. 
The  question  of  permitting  amendments  and  of  extending  time 
for  appeal  has  been  considered  in  numerous  cases,  but  I am 
unaware  of  any  recent  case  in  which  the  principle  has  been  departed 
from  that  the  discretion  to  permit  an  amendment  is  to  be  exercised 
so  as  to  do  what  justice  may  require  in  the  particular  case;  and  it 
seems  clear  to  me  that  in  the  present  case  justice  (foes  not  require 
that  a technical  defence  of  this  kind,  which  has  not  been  set 
forth  in  the  pleadings,  ought  to  be  permitted  at  the  trial.  Had 
this  plea  been  set  up  in  the  statement  of  defence,  the  plaintiff 
could  at  once  have  abandoned  this  action  and  begun  a new  action 
the  next  day.  At  the  trial  such  an  amendment  should  only  have 
been  permitted  on  terms  that  the  defendants  should  bear  all 
costs  thrown  away  in  consequence  of  the  amendment,  and  the 
plaintiff  could  then  have  begun  a new  action.  In  either  case 
the  amendment  was  not  only  technical  but  valueless  in  determining 
the  real  rights  of  the  parties.  I refer  to  the  cases  of  James  v. 
Smith , [1891]  1 Ch.  384,  and  Aronson  v.  Liverpool  Corporation 
(1913),  29  Times  L.R.  325,  and  Sales  v.  Lake  Erie  and  Detroit 
River  R.W.  Co.  (1896),  17  P.R.  224  (reversed  in  the  Supreme  Court 
but  on  other  grounds),  as  illustrations  of  refusal  to  permit  an 
amendment  of  the  defence  where  the  justice  of  the  case  does  not 
require  such  amendment. 

Our  Rule  183  is  not  quite  the  same  as  the  English  Rule;  but, 
even  under  our  Rule,  it  has  been  held  by  my  brother  Riddell,  in  a 
judgment  concurred  in  by  my  brother  Sutherland — Witherspoon  v. 
Township  of  East  Williams  (1918),  44  O.L.R.  584,  at  p.  602,  47 
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D.L.R.  370,  at  p.  387 — that  “Rule  183  does  not  compel  us  to  amend 
proprio  motu : amendments  under  that  Rule  are  To  secure  the 
advancement  of  justice/  not  to  enable  a litigant  to  obtain  a dis- 
honest advantage.  /The  real  matter  in  dispute’  (see  Rule  183), 
the  real  issue  here,  is — Did  the  plaintiff  fulfil  his  contract?” 

In  that  statement  of  the  law  I wholly  agree;  and,  applying 
it  to  the  present  case,  add,  “The  real  matter  in  dispute”  is- what 
was  insured  against. 

I would,  therefore,  allow  the  appellant’s  appeal  on  this  branch 
of  the  case  also,  with  the  result  that  I think  the  judgment  of 
the  trial  Judge  should  be  reversed,  and  judgment  entered  for  the 
plaintiff  for  SI,  181.47,  with  costs  throughout. 

Appeal  allowed . 


[APPELLATE  DIVISION.] 
Bonham  v.  Bonham. 


Promissory  Notes — Action  on,  by  Executor  of  Deceased  Payee — Defence — Oral 
Agreement  between  Maker  and  Payee — Gift  of  Money — Terms — Payment 
of  Interest — Consideration — Evidence — A dmissibility — Uncompleted  Gift — 
Failure  to  Shew  Continuance  of  Intention  to  Give. 

Two  promissory  notes  were  made  by  the  defendant,  payable  to  his  mother, 
for  money  advanced  by  her  to  him.  His  mother  predeceased  him,  and  her 
executor  sued  him  upon  the  notes.  Evidence  was  given  of  an  oral  agreement 
between  the  defendant  and  his  mother: — 

Held,  affirming  the  judgment  of  Rose,  J.,  47  O.L.R.  535,  that  the  bargain 
was  not  that  the. commencement  of  the  obligation  represented  by  the  notes 
should  be  suspended:  the  notes  imported  a definite  present  obligation, 
which  would  be  liable  to  be  defeated  if  the  event  mentioned  in  the  oral 
agreement,  namely,  the  death  of  the  defendant  in  the  lifetime  of  his  mother, 
should  happen. 

Held,  also,  that  certain  evidence  admitted  at  the  trial  subject  to  objection  was 
properly  admissible  and  shewed  an  intention  on  the  part  of  the  mother, 
communicated  to  the  defendant,  to  make  a gift  to  him,  but  established  also 
that  the  intention  to  give  did  not  continue  throughout  the  lifetime  of  the 
mother;  and,  therefore,  the  debt  was  not  extinguished;  the  principle  estab- 
lished by  Strong  v.  Bird  (1874),  L.R.  18  Eq.  315,  Re  Goff  (1914),  111  L.T.R. 
34,  and  Re  Barnes  (1918),  42  O.L.R.  352,  not  being  applicable. 


An  appeal  by  the  defendant  from  the  judgment  of  Rose,  J., 
47  O.L.R.  535. 

November  2.  The  appeal  was  heard  by  Mulock,  C.J.  Ex., 
Hodgins,  J.A.,  Riddell  and  Masten,  JJ. 
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W . S.  MacBrayne,  for  the  appellant,  argued  that  the  evidence 
which  was  put  in  at  the  trial  subject  to  objection  was  admissible, 
and  established  as  a fact  that  the  two  promissory  notes  in  question 
were  to  become  operative  only  in  the  event  of  the  death  of  the 
defendant  in  his  mother’s  lifetime.  These  documents  were  not 
delivered  as  notes.  The  condition  to  make  them  such  never  was 
fulfilled,  and  so  they  never  became  payable.  Counsel  referred  for  a 
clear  statement  of  the  law  to  New  London  Credit  Syndicate  Limited  v. 
Neale , [1898]  2 Q.B.  487,  at  p.  490,  where  it  is  said:  “If  the  evidence 
be  to  the  effect  that  the  document  is  only  delivered  as  an  escrow, 
or  that  it  is  not  to  take  effect  as  a contract  until  some  condition  is 
fulfilled,  it  is  admissible.”  He  also  referred  to  Carter  v.  Canadian 
Northern  R.W.  Co.  (1911),  23  O.L.R.  140,  at  p.  146;  S.C.,  in  the 
Court  of  Appeal  (1911),  24  O.L.R.  370;  Ontario  Ladies’  College  v. 
Kendry  (1905),  10  O.L.R.  324,  at  p.  328;  and  Standard  Bank  of 
Canada  v.  Wettlaufer  (1915),  33  O.L.R.  441,  23  D.L.R.  507. 

H.  Carpenter,  for  the  plaintiff,  respondent,  contended  that  the 
evidence  referred  to  was  not  admissible.  The  notes  imported  a 
present  obligation.  There  was  no  suspensory  condition,  but  the 
obligation  might  be  defeated  by  the  defendant’s  death  in  his 
mother’s  lifetime.  He  referred  to  Hill  v.  Wilson  (1873),  42  L.J. 
Ch.  817. 

December  20.  The  judgment  of  the  Court  was  read  by 
Masten,  J.: — Appeal  from  the  judgment  of  Rose,  J.,  who  tried 
the  case  without  a jury. 

The  only  argument  advanced  by  Mr.  MacBrayne  was,  that  the 
evidence  which  was  received  subject  to  objection  was  admissible 
and  shewed  that  the  instruments  in  question,  being  two  promissory 
notes,  one  for  $800  and  the  other  for  $140,  were  not  to  become 
operative  as  notes  unless  the  condition,  namely,  the  death  of  the 
defendant  in  the  lifetime  of  the  testatrix,  was  fulfilled. 

The  notes  in  question  were  given  for  money  advanced  by  the 
mother  of  the  plaintiff  and  defendant  to  her  son  Lincoln,  the 
defendant.  The  plaintiff  is  the  executor  of  his  mother. 

I have  perused  the  evidence  in  the  light  of  the  argument  ad- 
dressed to  us  by  Mr.  MacBrayne,  and  the  conclusion  at  which  I 
arrive  coincides  with  that  which  was  formed  by  the  trial  Judge, 
namely,  that  the  bargain  was  not  that  the  commencement  of  the 
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obligation  represented  by  the  notes  should  be  suspended,  but 
rather  that  the  notes  imported  a definite  present  obligation, 
which  should  be  liable  to  be  defeated  if  the  event  mentioned  in 
the  oral  agreement  happened.  That  finding  of  fact  negatives  the 
argument  adduced  on  behalf  of  the  appellant. 

On  the  hearing  of  the  appeal,  another  question  has  presented  itself 
to  me,  namely,  whether  the  circumstances  here  shewn  brought 
the  case  within  the  principle  established  by  Strong  v.  Bird  (1874), 
L.R.  18  Eq.  315,  and  subsequently  followed  in  the  Courts  of 
England  in  a number  of  cases  which  are  to  be  found  in  Halsbury’s 
Laws  of  England,  vol.  14,  p.  270;  the  principle  being  that  where 
there  is  an  uncompleted  gift,  and  the  donor  appoints  the  debtor  to 
be  the  executor  of  the  will,  the  debt  is  extinguished  in  law,  though 
in  equity  the  executor  is  answerable  for  the  amount  of  the  debt 
as  assets  of  the  testator  in  favour  of  creditors  and  of  all  persons 
taking  beneficially  under  the  testator;  and  the  further  principle 
that  the  claim  in  equity  may  be  rebutted  by  evidence  of  an  inten- 
tion on  the  part  of  the  testator  to  forgive  the  debt,  the  same 
principle  applying  where  the  testator,  during  his  lifetime,  attempts 
to  make  a gift,  which,  being  uncompleted,  fails  on  technical 
considerations. 

In  the  present  case  the  trial  Judge  has  found  in  favour  of  the 
defendant’s  account  of  what  took  place  at  the  time  when  the  money 
was  advanced,  namely,  that  the  mother  then  said  that  she  would 
not  lend  the  money  to  him,  but  would  give  him  the  money  provided 
he  paid  her  interest  on  it  as  long  as  she  lived,  and  has  made  the 
further  finding  that  the  notes  were  given  to  secure  the  payment 
of  the  interest,  and  to  insure  payment  of  the  principal  only  in  case 
the  son  predeceased  the  mother.  On  this  issue  it  appears  to  me 
that  the  evidence  which  was  admitted  subject  to  objection  was 
properly  admissible,  but  it  establishes  that  the  intention  to  give 
did  not  continue  throughout  the  lifetime  of  the  testatrix — on  the 
contrary,  that  she  changed  her  mind  and  did  away  with  the 
arrangement,  as  she  was  entitled  to  do.  The  essentials  in  such  a 
case  are:  that  the  intention  to  give  shall  be  plain  and  absolute — 
this  has  been  found  in  the  defendant’s  favour;  that  the  intention 
to  give  must  be  communicated  to  the  donee — that  also  was 
proved;  but  it  must  further  be  established  that  the  intention  to 
give  continued  until  the  death  of  the  testatrix — and  on  this  phase 
of  the  evidence  the  defendant  fails. 
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I am  therefore  of  opinion  that  the  appeal  should  be  dismissed 
with  costs. 

In  addition  to  the  case  above  mentioned,  reference  may  be  had 
to  the  case  of  Re  Goff  (1914),  111  L.T.R.  34,  and  to  Re  Barnes 
(1918),  42  O.L.R.  352. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Rex  v.  Voll. 

Criminal  Law — Indictment  for  Administering  Poison  with  Intent  to  Endanger 
Life — Amendment  Made  by  Judge  at  Trial — Intent  to  Injure,  Aggrieve, 
or  Annoy — Altering  Indictment  Found  by  Grand  Jury — Defendant  Found 
Guilty  of  Offence  Charged  in  Amended  Indictment — Whether  Lesser  Offence 
Included  in  Original  Indictment — Power  to  Amend — Criminal  Code,  secs. 
277,  278,  951 — Direction  for  New  Indictment  under  sec.  1018  (e). 

The  defendant  was  indicted  for  that  he  “unlawfully  did  cause  to  be  taken  by 
A.  B.  certain  poison  . . . with  intent  thereby  to  endanger  the  life  of 

the  said  A.  B.”  The  trial  of  the  defendant  upon  this  indictment  was  begun; 
but  at  the  conclusion  of  the  case  for  the  Crown  the  trial  Judge,  being  of 
opinion  that  there  was  no  evidence  to  support  the  charge,  amended  the 
indictment  so  that  it  read,  “did  cause  to  be  administered  to  or  taken  by 
A.  B.  certain  poison  . . . with  intent  thereby  to  injure,  aggrieve,  or 

annoy  the  said  A.  B.”  The  original  charge  was  probably  intended  to  be 
laid  under  sec.  277  of  the  Criminal  Code,  though  it  did  not  follow  the 
language  of  that  section;  the  amended  charge  was  laid  under  sec.  278. 
The  trial  proceeded,  and  the  jury  found  the  defendant  guilty  of  the  offence 
charged  in  the  amended  indictment.  Upon  a case  stated  by  the  trial 
Judge : — 

Held  (Riddell,  J.,  dissenting),  that  an  act  of  one  person' which  is  intended 
to  endanger  the  life  of  another  person  includes  an  act  to  injure,  aggrieve, 
or  annoy  such  other  person;  and,  therefore,  by  sec.  951  of  the  Code,  the 
defendant,  if  not  proved  guilty  of  the  offence  charged  in  the  original  indict- 
ment, might,  without  any  amendment,  have  been  convicted  of  tne  offence 
of  administering  poison  with  intent  to  injure,  aggrieve,  or  annoy;  and,  as 
the  grand  jury  assented  to  the  indictment  for  the  major  offence,  they  must 
be  found  to  have  approved  of  an  indictment  for  the  minor  offence. 

Per  Riddell,  J. : — In  an  offence  under  sec.  278  there  is  an  element  other  than 
those  necessarily  involved  in  the  alleged  offence  stated  in  the  original 
indictment.  The  amendment  was  not  a matter  of  form,  and  therefore 
the  trial  Judge  should  not  have  amended  the  indictment.  The  grand 
jury  had  never  passed  upon  the  “intent  to  injure,  aggrieve,  or  annoy” 
A.  B.  The  trial  Judge  should  have  directed  a bill  properly  drawn  to  be 
laid  before  the  grand  jury.  The  answer  of  the  Court  to  the  question 
stated  by  the  trial  Judge,  “Was  I right,  and  particularly  had  I the  power 
to  amend  the  indictment  as  I did  amend  it,  and  thereupon  allow  the  trial 
to  proceed?”  should  be  in  the  negative;  but  the  Court  should  exercise  the 
power  expressly  given  by  sec.  1018  (e)  of  the  Criminal  Code  and  order  that 
the  defendant  be  indicted  for  the  offence  of  which  he  had  been  found 
guilty. 
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A case  reserved  by  Lennox,  J.,  in  the  following  terms: — 

“At  the  sittings  of  the  assizes  holden  at  Kitchener  in  and  for 
the  County  of  Waterloo,  on  the  20th  and  21st  days  of  September, 
A.D.  1920,  an  indictment  was  found  by  the  grand  jury  against 
Leo  Yoll,  charging  That  at  the  village  of  St.  Agathe,  in  the  county 
of  Waterloo,  on  the  2nd  day  of  March,  1920,  Leo  Voll  unlawfully 
did  cause  to  be  taken  by  Antoinette  Ball  certain  poison,  to  wit, 
a mixture  of  whisky  and  carbolic  acid,  with  intent  thereby  to 
endanger  the  life  of  the  said  Antionette  Ball.’  At  the  conclusion 
of  the  case  for  the  Crown,  I was  of  opinion  that  there  was  not 
evidence  to  support  the  charge  covered  by  the  indictment,  but 
that  there  was  evidence  proper  to  be  laid  before  the  jury  in  support 
of  an  offence  properly  charged  under  section  278  of  the  Criminal 
Code. 

“I  accordingly  amended  the  indictment  so  as  to  read:  ‘The 
jurors  of  our  Lord  the  King  present  that  at  the  village  of  St.  Agathe, 
in  the  county  of  Waterloo,  on  the  2nd  day  of  March,  1920,  Leo 
Yoll  unlawfully  did  cause  to  be  administered  to  or  taken  by 
Antoinette  Ball  certain  poison,  to  wit,  a mixture  of  whisky  and 
carbolic  acid,  with  intent  thereby  to  injure,  aggrieve,  or  annoy  the 
said  Antoinette  Ball;’  and,  there  being,  in  my  opinion,  evidence 
to  go  to  the  jury  under  the  indictment  as  amended,  and  counsel 
for  the  accused  declaring  that  he  would  not  call  witnesses,  and 
after  granting  his  motion  for  a stated  case,  I allowed  the  trial 
to  proceed  and  took  the  verdict  of  the  jury  upon  the  offence 
charged  in  the  amended  indictment.  The  jury  found  the  accused 
guilty,  with  a recommendation  to  mercy,  upon  the  ground  of 
previous  good  character. 

“I  therefore  state  and  sign  the  following  case  or  question  for 
the  opinion  and  decision  of  the  Appellate  Division  of  the  Supreme 
Court  of  Ontario,  namely: — 

“Was  I right,  and  particularly  had  I the  power  to  amend  the 
indictment  as  I did  amend  it,  and  thereupon  allow  the  trial  to 
proceed? 

“And,  at  the  request  of  counsel  for  the  accused,  I make  all 
exhibits,  documents,  and  papers  put  in,  and  the  evidence  taken  at 
the  trial,  part  of  the  stated  case.” 

The  sections  of  the  Criminal  Code  specially  applicable  to  the 
questions  arising  are  the  following: — 
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277.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
fourteen  years’  imprisonment  who  unlawfully  administers  to,  or 
causes  to  be  administered  to  or  taken  by  any  other  person,  any 
poison  or  other  noxious  or  destructive  thing,  so  as  thereby  to 
endanger  the  life  of  such  person,  or  so  as  thereby  to  inflict  upon 
such  person  any  grievous  bodily  harm. 

278.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
three  years’  imprisonment  who  unlawfully  administers  to,  or 
causes  to  be  administered  to  or  taken  by,  any  other  person  any 
poison  or  other  destructive  or  noxious  thing,  with  intent  to  injure, 
aggrieve  or  annoy  such  person. 

951.  Every  count  shall  be  deemed  divisible;  and  if  the  com- 
mission of  the  offence  charged,  as  described  in  the  enactment 
creating  the  offence  or  as  charged  in  the  count,  includes  the  com- 
mission of  any  other  offence,  the  person  accused  may  be  convicted 
of  any  offence  so  included  which  is  proved,  although  the  whole 
offence  charged  is  not  proved;  or  he  may  be  convicted  of  an  attempt 
to  commit  any  offence  so  included. 

December  7.  The  case  was  heard  by  Mulock,  C.J.  Ex., 
Riddell,  Sutherland,  and  Masten,  JJ.,  and  Ferguson,  J.A. 

R.  T.  Harding , for  the  defendant.  The  original  indictment 
was  under  sec.  277  of  the  Criminal  Code.  An  offence  covered 
by  the  amended  indictment  is  not  included  in  an  offence  under 
sec.  277.  The  amended  indictment  never  having  been  passed 
upon  by  the  grand  jury,  the  defendant  could  not  lawfully  be 
tried  for  an  offence  covered  by  the  amended  indictment.  Refer- 
ence to  Rex  v.  Cohen  (1912),  26  O.L.R.  497,  5 D.L.R.  437;  Regina 
v.  Smith  (1874),  34  U.C.R.  552;  Regina  v.  Bird  (1850),  5 Cox 
C.C.  1;  Regina  v.  Weir  (1899),  3 Can.  Crim.  Cas.  262;  and  to  sec. 
951  of  the  Code. 

Edward  Bayly,  K.C.,  for  the  Attorney-General.  The  indict- 
ment, by  its  language,  did  not  purport  to  charge  an  offence  under 
sec.  277;  its  language  indicated  an  offence  under  sec.  278;  the 
amendment  to  the  indictment  was  unnecessary;  and  the  defendant 
could  have  been  convicted  of  the  offence  charged  by  the  amended 
indictment  under  the  indictment  as  at  first  drawn  and  passed  upon 
by  the  grand  jury. 

Harding,  in  reply. 
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December  20.  Mulock,  C.J.Ex.  Case  stated  by  Lennox,  J. 
The  prisoner  was  being  tried  on  the  following  indictment : — 

“That  at  the  village  of  St.  Agathe,  in  the  comity  of  Waterloo, 
on  the  2nd  day  of  March,  1920,  Leo  Voll  unlawfully  did  cause  to 
be  taken  by  Antoinette  Ball  certain  poison,  to  wit,  a mixture  of 
whisky  and  carbolic  acid,  with  intent  thereby  to  endanger  the  life 
of  the  said  Antoinette  Ball.” 


At  the  conclusion  of  the  case  for  the  Crown  the  learned  trial 
Judge  expressed  the  opinion  that  there  was  not  evidence  to 
support  the  charge  covered  by  the  indictment,  but  that  there 
was  evidence  proper  to  be  laid  before  the  jury  in  support  of  a 
charge  of  an  offence  properly  chargeable  under  sec.  278  of  the 
Criminal  Code,  and  accordingly  amended  the  indictment  so  as  to 
read  as  follows : — 

“The  jurors  of  our  Lord  the  King  present  that  at  the  village 
of  St.  Agathe,  in  the  county  of  Waterloo,  on  the  2nd  day  of  March, 
1920,  Leo  Voll  unlawfully  did  cause  to  be  administered  to  or  taken 
by  Antoinette  Ball  certain  poison,  to  wit  a mixture  of  whisky  and 
carbolic  acid,  with  intent  thereby  to  injure,  aggrieve,  or  annoy 
the  said  Antoinette  Ball.” 


This  amendment  reduced  the  charge  contained  in  the  indict- 
ment, of  administering  poison  with  intent  to  endanger  the  life 
of  Antoinette  Ball,  to  one  of  administering  poison  with  intent  to 
injure,  aggrieve,  or  annoy  Antoinette  Ball. 

In  my  opinion,  an  act  of  one  person  which  is  intended  to 
endanger  the  life  of  another  person  includes  an  act  to  injure, 
aggrieve,  or  annoy  such  other  person;  and,  therefore,  by  sec.  951 
of  the  Code,  the  accused,  if  not  proved  guilty  of  the  offence  charged 
in  the  unamended  indictment  in  question,  might,  without  any 
amendment,  have  been  convicted  of  the  offence  of  administering 
poison  with  the  intent  to  injure,  aggrieve,  or  annoy. 

As  the  grand  jury  assented  to  the  indictment  for  the  major 
offence,  they  must  be  held  to  have  approved  of  an  indictment  for 
the  minor  offence. 

For  these  reasons,  I am  of  opinion  that  the  answer  of  the 
Court  should  be  that  the  learned  trial  Judge  had  power  so  to 
amend  the  indictment,  and  acted  rightly  in  so  amending  it,  and 
in  allowing  the  trial  to  proceed. 


XLVIII.] 


ONTARIO  LAW  REPORTS. 


441 


Sutherland,  J.,  and  Ferguson,  J.A.,  agreed  with  Mulock, 
C.J.Ex. 

Riddell,  J.  (after  setting  out  the  stated  case  as  above): — 
Counsel  for  the  Crown  at  the  trial  seemed  to  think  that  he  had 
laid  and  the  grand  jury  had  found  a bill  under  sec.  277  of  the 
Criminal  Code.  It  is  quite  clear  that  the  indictment  cannot  come 
under  sec.  277.  The  elements  of  an  offence  under  that  section 
are:  (1)  administration,  etc.,  of  a poison,  etc.,  to  another; 
(2)  unlawfulness  of  the  administration;  and  (3)  effect  in  endanger- 
ing life,  etc. — the  intent  is  immaterial  except  as  an  element 
in  the  unlawfulness;  and  intent  is  not  enough,  there  must 
be  effect  in  fact.  For  example,  had  DeQuincey,  in  his 
errant  years,  been  given  a teaspoonful  of  laudanum  by  one  who 
intended  to  endanger  his  life,  his  long  course  of  opium-eating 
would  have  made  the  drug  quite  innocuous,  and  he  would  have 
relished  it  more  than  so  much  honey.  No  offence  such  as  is 
covered  by  sec.  277  would  have  been  committed,  whatever  other 
offence  might  be  alleged.  Or  suppose  one  wished  to  endanger 
the  life  of  his  neighbour,  and  administered  to  him  5 or  6 grains 
of  arsenic — the  proposed  victim,  however,  was  like  the  arsenic- 
eater  of  Quebec  spoken  of  in  Witthaus  and  Becker’s  Medical 
Jurisprudence,  vol.  4,  p.  516,  and  not  only  was  not  injured  but 
actually  enjoyed  it — there  would  be  no  offence  under  sec.  277. 

It.  is  plain  that  if  the  Crown  counsel  intended  his  bill  to  be 
laid  under  sec.  277,  he  has  wholly  failed  to  carry  out  his  intention. 

The  next  question  is,  Does  the  original  indictment  allege  any 
offence  known  to  the  law?  And,  first,  does  it  come  under  sec.  278? 

Section  852  provides  that  a count  shall  be  sufficient  if  it  contains 
in  substance  a statement  that  the  accused  has  committed  some 
indictable  offence  therein  specified;  and  it  cannot  be  objected  to 
if  it  contains  any  words  sufficient  to  give  the  accused  notice  of  the 
offence  with  which  he  is  charged.  Is  an  intent  to  endanger  the 
life  of  any  person  an  intent  to  injure,  aggrieve,  or  annoy  him? 
If  so,  then  this  is  a good  indictment  under  sec.  278. 

There  may  be  confusion  of  thought  unless  we  attend  carefully 
to  the  terminology  employed. 

The  “intent”  referred  to  in  sec.  278  does  not  refer  to  the 
intent  to  do  an  act — it  has  no  immediate  reference  to  the  quality 
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of  the  act — it  refers  to  the  intended  consequence  of  the  act,  the 
injuring,  the  aggrieving,  the  annoying  of  the  victim.  If  an 
intention  to  endanger  the  life  of  a person  necessarily  connoted 
an  intention  to  injure,  to  aggrieve,  or  to  annoy  him,  the  indictment 
would  be  good  under  sec.  278.  But  such  is  not  at  all  the  case,  in 
my  view.  Leaving  aside  the  more  or  less  remote  illustrations 
mentioned  in  the  argument,  suppose  a lady,  wanting  to  better 
her  complexion,  goes  to  a “beauty  specialist,”  who  has  long  been 
familiar  with  the  marvellous  effects  on  the  skin  of  the  arsenic 
eaten  by  the  Styrians — the  specialist  knows  that  the  administra- 
tion of  arsenic  will  necessarily  endanger  the  life  of  her  patient, 
but  will  not  necessarily  actually  do  her  harm.  There  is  no  intent 
to  injure,  aggrieve,  or  annoy,  but  quite  the  reverse — the  intent 
is  to  benefit,  satisfy,  and  please. 

The  effect  might  be  to  injure,  aggrieve,  or  annoy,  but  the 
intent  has  no  necessary  connection  with  the  effect:  Ex  p.  Mercer 
(1886),  17  Q.B.D.  290  (C. A.)— “that  it  is  a necessary  inference 
that  a man  intends  the  natural  and  necessary  result  of  his  acts” 
is  described  by  Lord  Esher,  M.R.,  at  p.  298,  as  a “monstrous 
proposition,”  and  no  one  now  questions  the  justice  of  his  opinion. 

In  an  offence  under  sec.  278  there  is  an  element  other  than 
those  necessarily  involved  in  the  alleged  offence  stated  in  the 
original  indictment.  One  method  Of  testing  the  effect  of  the 
original  indictment  is  to  inquire  whether  an  acquittal  upon  it 
would  enable  the  accused  to  plead  autrefois  acquit  to  an  indictment 
under  sec.  278. 

The  earlier  rule  in  favorem  vitce  aut  libertatis,  elaborated  in  the 
sanguinary  times  of  the  common  law,  has  been  much  relaxed, 
and  the  present  rule  is  well  established  that  acquittal  “is  a bar  to 
a subsequent  indictment  for  any  offence  of  which  the  accused 
could  have  been  lawfully  convicted  on  the  first  indictment:” 
Russell  on  Crimes  and  Misdemeanours,  7th  (1st  Canadian)  ed., 
pp.  1984,  1985. 

As  the  learned  trial  Judge  holds  that  there  was  no  evidence 
to  support  the  indictment  as  framed,  we  must  assume  that  (with- 
out amendment)  he  would  have  directed  an  acquittal.  If  the 
accused  were  afterwards  indicted  under  sec.  278,  and  pleaded 
autrefois  acquit , the  answer  of  the  Crown  would  be  obvious. 
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In  the  case  of  Regina  v.  Morris  (1867),  L.R.  1 C.C.R.  90,  the 
plea  of  autrefois  convict  was  in  question,  but  the  same  principles 
apply  to  both  autrefois  pleas:  Russell,  op.  cit.,  p.  1982.  It  was 
pointed  out  that  such  a plea  is  not  effective  if  in  the  offence  subse- 
quently charged  there  is  a new  fact  not  necessarily  included  in 
the  former.  As  is  said  by  Byles,  J.,  at  p.  95:  “The  cause  for  the 
present  indictment  comprehended  more  than  the  cause  in  the 
former  summons  before  the  magistrates,  for  it  comprehends  the 
death  of  the  party  assaulted.”  Accordingly  a conviction  for  an 
assault  was  held  to  be  no  bar  to  an  indictment  for  manslaughter, 
where  the  death  resulted  from  the  assault.  So  in  Regina  v.  Friel 
(1891),  17  Cox  C.C.  325,  the  prisoner  had  been  summarily  con- 
victed of  an  assault  upon  one  Carr,  who  subsequently  died  of 
injuries  resulting  from  the  assault.  A plea  of  autrefois  convict 
was  disallowed.  “It  is  a charge  based  on  new  facts;  and  the 
circumstance  that  some  of  those  facts  have  been  made  the  basis  of 
a former  charge  of  a different  class  is  immaterial  . . . That 

death  is  a new  fact  . . . :”  per  Williams,  J.,  at  p.  327. 

In  Regina  v.  Connell  (1853),  6 Cox  C.C.  178,  an  acquittal  upon 
a charge  of  murder  by  administering  poison  was  held  not  to  be  a 
bar  to  a prosecution  for  administering  poison  with  intent  to  murder 
— and  to  the  same  effect  is  Regina  v.  Salvi,  46  Cent.  Crim.  Ct. 
Sess.  Pap.,  p.  884,  referred  to  in  Russell,  p.  1982  (note  (p) ),  and 
in  Regina  v.  Morris,  L.R.  1 C.C.R.  90.  As  pointed  out  in  the 
latter  case  by  Kelly,  C.B.,  it  was  held  in  the  Salvi  case  by  Pollock, 
C.B.,  that  murder  might  be  committed  without  any  intent  to 
kill,  as,  if  the  accused  had  intended  to  maim  and  caused  death 
and  it  could  be  made  out  that  he  did  not  mean  to  kill,  yet  if  he 
did  the  act  with  the  purpose  of  effecting  his  limited  purpose,  and 
death  were  caused  thereby,  he  was  guilty  of  murder.  According- 
ly, as  intent  to  murder  was  not  a necessary  ingredient  in  murder, 
an  acquittal  on  a charge  of  murder  was  not  a bar  to  a charge 
of  intent  to  commit  murder  by  the  same  means — the  intent  being 
a “new  fact.” 

The  same  considerations  apply  to  the  question  whether  a con- 
viction could  be  had,  on  the  original  indictment,  of  the  offence 
charged  in  the  amended  indictment,  under  the  provisions  of  sec. 
951.  That  section  extends  the  common  law  doctrine,  and  pro- 

31 — 48  O.L.R. 
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vides  that,  if  the  commission  of  the  offence  charged  in  the  count 
includes  the  commission  of  any  other  offence,  the  accused  may  be 
convicted  of  that  other  offence.  Appfying  these  words  to  the 
present  case,  if  the  intent  to  endanger  life  were  a case  especially 
provided  for,  and  the  intent  to  endanger  life  included  intent  to 
injure,  aggrieve,  or  annoy,  the  section  could  be  appealed  to, 
The  index  rightly  reads  “offence  charged,  part  only  proved.” 
The  test  always  applied  is,  Is  the  so-called  part  or  less  offence  a 
necessary  ingredient  of  that  charged?  see  Rex  v.  Muma  (1910). 
22  O.L.R.  225,  17  Can.  Crim.  Cas.  285.  In  Regina  v.  Lamoureux 
(1900),  4 Can.  Crim.  Cas.  101,  the  question  whether  on  an  indict- 
ment for  housebreaking  a conviction  could  be  had  for  removing 
stolen  goods  was  resolved  in  the  negative/ for  the  latter  offence 
“contains  essential  elements  or  ingredients  which  do  not  form 
a part  of  the  offence  of  theft”  (p.  104).  So  here  the  intent  to 
injure,  etc.,  contains  elements  which  do  not  form  part  of  the 
intent  to  endanger  life.  See  the  discussion  in  Russell,  op.  cit., 
pp.  1962  sqq.  I do  not  think,  therefore,  that  sec.  951  helps. 

If  I am  right  so  far,  it  follows  that  the  amendment  is  not  a 
matter  of  form,  and  therefore  the  learned  trial  Judge  should  not 
have  amended  the  indictment.  The  proper  course  was  to  direct 
a bill  properly  drawn  to  be  laid  before  the  grand  jury.  The 
grand  jury  never  passed  upon  the  “intent  to  injure,  aggrieve,  or 
annoy  Antoinette  Ball,”  and  their  consent  was  only  “that  the  Court 
shall  amend  matter  of  form,  altering  no  matter  of  substance  with- 
out your  privity  and  consent,  in  this  bill  which  you  have  found.” 
Cf.  Russell,  p.  1971. 

It  is  not  enough  that  the  facts  made  to  appear  at  the  trial 
clearly  establish  guilt  on  the  part  of  the  accused;  such  cases  as 
Rex  v.  Nerlich  (1915),  34  O.L.R.  298,  25  D.L.R.  138,  shew  how 
careful  this  Court  is  to  see  that  all  legal  protection  is  extended  to 
an  accused,  however  wrongly,  even  criminally,  he  may  have 
acted.  ‘Tn  imputing  or  charging  a crime,  the  language  of  the 
indictment  should  be  clear  and  unmistakable:”  per  Maclaren, 
J.A.,  at  p.  306;  Meredith,  C.J.O.,  and  Garrow,  J.A.,  concurring. 

We  are  of  course  not  called  upon  to  express  an  opinion  whether 
any  criminal  offence  at  all  was  described  in  the  original  indictment. 
I am  discussing  the  case  reserved  on  the  hypothesis  that  the 
indictment  was  good;  if  it  was  bad,  the  effect  would  be  the  same. 
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I am  of  opinion  that  the  answer  of  the  Court  should  be  in  the 
negative,  but  under  the  facts  I think  we  should  exercise  the 
powers  expressly  given  us  by  sec.  1018  (e)  and  order  that  the 
accused  be  indicted  for  the  offence  of  which  he  has  been  found 
guilty. 

It  should  not  be  too  much  to  expect  that  counsel  paid  by  the 
Crown  to  draw  bills  of  indictment  should  draw  them  according 
to  the  plain  words  of  the  Code,  and  not  according  to  some  notion 
of  their  own.  The  administration  of  the  criminal  law  is  no  place 
for  experiments;  and  such  cases  as  the  present,  involving  a wholly 
unnecessary  waste  of  time  and  public  money,  should  never  occur, 
being  avoidable  by  ordinary  care  and  attention  to  plain  law. 

Masten,  J. : — In  this  case  I have  considered  with  care  the 
very  interesting  judgment  prepared  by  my  brother  Riddell,  and 
with  much  of  what  he  states  I am  in  full  accord. 

But  I am  of  the  opinion  that  when  an  act  is  done  with  intent 
thereby  to  endanger  the  life  of  another,  such  an  act  necessarily 
includes  an  intent  to  injure  that  other,  for  surely  to  subject  another 
to  peril  of  death  beyond  the  ordinary  risks  to  which  all  are  liable 
is  to  diminish  the  chances  of  life  which  such  person  enjoys.  How 
such  a diminution  of  the  ordinary  chances  of  life  can  be  anything 
but  an  injury,  I am  unable  to  comprehend. 

The  term  “injure,”  as  used  in  sec.  278  of  the  Criminal  Code, 
appearing  as  it  does  in  collocation  with  the  terms  “aggrieve”  and 
“annoy,”  does  not  mean  mere  physical  injury,  but  has  a much 
broader  signifiance. 

For  these  reasons,  I think  the  indictment  presented  by  the 
grand  jury  covered  in  substance  the  indictment  as  amended; 
that  a conviction  under  the  original  indictment,  in  the  words  of 
the  amended  indictment,  would  have  been  valid  under  sec.  951; 
and  that  the  amendment  made  by  the  trial  Judge  was  a matter 
of  form,  and  not  of  substance. 

I therefore  agree  with  the  judgment  proposed  by  my  Lord 
the  Chief  Justice. 
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[APPELLATE  DIVISION.] 

Adams  v.  Windsor  Truck  and  Storage  Co. 


Appeal — Notice  of  Appeal — Grounds  not  Set  forth — Rule  493 — Jury  Trial — 
Objection  to  Judge’s  Charge  not  Taken  at  Trial — Objections  Urged  upon 
Hearing  of  Appeal — Dismissal  of  Appeal — Evidence — Damages. 

In  an  action  in  a County  Court  for  damages  for  the  sale  by  the  defendants  of 
the  plaintiff’s  goods  stored  with  the  defendants,  the  jury  at  the  trial  found 
a general  verdict  for  the  plaintiff  with  $500  damages,  and  judgment  was 
entered  for  the  plaintiff  for  that  sum  and  costs.  The  County  Court  Judge’s 
charge  to  the  jury  was  not  objected  to  at  the  trial.  The  defendants  appealed; 
they  did  not  in  their  notice  of  appeal  ask  for  any  specific  relief,  did  not  ask 
that  the  judgment  should  be  set  aside  or  that  a new  trial  should  be  directed; 
but,  on  the  hearing  of  the  appeal,  counsel  for  the  defendants  complained  of 
the  charge,  saying  that  the  jury  should  have  been  asked  to  find  whether 
there  was  a contract  under  which  the  defendants  were  authorised  to  sell 
the  goods  for  storage  charges,  and  asked  for  a new  trial: — 

Held,  by  the  majority  of  the  Court,  that  the  appeal  failed  because  neither  at 
the  trial  nor  in  the  notice  of  appeal  (see  Rule  493)  were  any  of  the  grounds 
upon  which  the  appeal  was  argued  mentioned  or  set  forth. 

Wilson  v.  United  Counties  Bank  Limited , [1920]  A.C.  102,  followed. 

Per  Riddell,  J. : — It  could  not  be  said  that  there  was  no  evidence  upon  which 
the  jury  could  reasonably  find  damages  of  $500,  and  the  verdict  could  not 
be  disturbed.  In  a case  where  the  quantum  of  damages  depends  on  the 
view  the  jury  take  of  the  facts,  questions  should  be  submitted  to  the  jury. 

Per  Curiam: — The  damages,  while  large,  were  not  so  excessive,  having  regard 
to  the  evidence,  as  to  warrant  the  Court  in  directing  a new  trial. 


An  appeal  by  the  defendants  from  the  judgment  of  the  Judge 
of  the  County  Court  of  the  County  of  Essex,  in  favour  of  the 
plaintiff,  upon  the  verdict  of  a jury  at  the  trial. 

The  action  was  brought  in  the  County  Court  for  damages  for 
the  sale  by  the  defendants  of  the  plaintiff’s  goods  stored  with 
the  defendants.  The  goods  were  left  with  the  defendants  in 
1913,  and  in  1916  were  sold  by  the  defendants  without  notice 
to  the  plaintiff. 

The  jury  found  a general  verdict  for  the  plaintiff  for  $500, 
and  the  County  Court  Judge  directed  that  judgment  should  be 
entered  for  the  plaintiff  for  that  sum  and  costs. 

November  15.  The  appeal  was  heard  by  Mulock,  C.J.  Ex., 
Riddell,  Sutherland,  and  Masten,  JJ. 

D.  L.  McCarthy , K.C.,  for  the  appellants,  argued  that,  as  it 
could  not  be  determined,  owing  to  the  manner  in  which  the  jury 
were  charged,  upon  what  basis  they  had  awarded  the  $500  damages, 
there  should  be  a new  trial,  upon  which  questions  might  be  left 
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to  the  jury.  The  appellants  had  acted  reasonably,  in  the  circum- 
stances, in  selling  the  goods  as  they  had.  The  Judge  should  have 
left  it  to  the  jury  to  say  whether  there  was  any  authority,  by 
contract  or  otherwise,  to  sell,  and  to  determine  whether  the 
appellants  had  conformed  to  the  authority,  if  any.  It  was  the 
duty  of  the  Judge  to  interpret  the  contract.  The  jury  may  have 
found  that  there  was  a contract,  but  that  the  sale  was  not  carried 
out  reasonably.  The  Judge  left  it  to  the  jury  to  determine 
whether  the  lack  of  advertising  was  negligence.  True,  no  objection 
was  taken  to  the  charge,  but  that  is  not  fatal  to  an  objection  being 
made  to  it  now.  The  Judge  had  put  it  to  the  jury  in  four  diffierent 
ways:  1.  Was  there  a contract  or  not?  2.  If  there  was,  was  it 
reasonable  or  not  to  notify  the  plaintiff  of  the  sale?  3.  If  there  was 
no  contract,  did  the  defendants  act  reasonably  or  not?  4.  Whether 
there  was  a contract  or  not,  did  the  defendants  act  reasonably 
or  not  in  not  notifying  the  plaintiff  of  the  sale?  There  being  just 
a general  verdict  for  $500,  no  one  could  say  on  what  the  verdict 
was  based.  The  appellants  were  entitled  to  the  jury’s  finding  on 
the  main  question,  “Was  there  a contract?”  And  there  should, 
therefore,  be  a new  trial. 

H.  J.  Scott,  K.C.,  for  the  plaintiff,  respondent,  complained 
that  the  ground  now  taken  for  the  appellants,  namely,  that  the 
charge  was  wrong,  had  not  been  taken  before,  and  did  not  appear 
in  the  notice  of  appeal.  However,  no  objection  could  properly 
be  taken  to  the  charge,  which  was  quite  clear.  An  appellate 
Court  ought  not  to  send  a case  back  just  to  have  some  one  fact 
found.  There  was  evidence  upon  which  the  jury  could  properly 
find  a verdict  for  $500,  and  their  verdict  should  not  be  disturbed. 

December  20.  Masten,  J. : — Appeal  by  the  defendant  from 
the  judgment  of  His  Honour  J.  J.  Coughlin,  Judge  of  the  County 
Court  of  the  County  of  Essex,  dated  the  18th  June,  1920,  entered 
after  the  trial  before  a jury. 

The  notice  of  appeal  does  hot  ask  for  any  specific  relief,  but 
complains  at  large  of  the  judgment.  It  neither  asks  that  the 
judgment  be  set  aside  nor  that  a new  trial  should  be  directed. 
But,  on  the  hearing  of  the  argument  before  us,  counsel  for  the 
defendants  sought  a new  trial  and  complained  of  the  trial  Judge’s 
charge  to  the  jury. 
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On  the  main  question,  I think  the  appeal  fails  because  neither 
at  the  trial  nor  in  the  notice  of  appeal  were  any  of  the  grounds 
on  which  the  appeal  was  argued  before  us  set  forth.  The  case 
certainly  presents  many  elements  of  doubt  and  confusion;  and, 
as  was  said  by  the  Lord  Chancellor  in  the  case  of  Wilson  v.  United 
Counties  Bank  Limited,  [1920]  A.C.  102,  at  p.  105,  “the  difficulties 
were  by  no  means  inherent  in  the  nature  of  the  case,  which,  though 
a little  complicated,  presented  no  very  unusual  features:  they 
arose,  in  my  opinion,  from  the  manner  in  which  the  matter  was 
dealt  with  in  the  Court  of  first  instance  . . . Indeed,  it  is 

difficult  even  now  to  feel  sure  that  every  consideration  was  placed 
before  the  jury  which  was  useful  and  relevant  to  their  decision.” 

But  no  objection  was  taken  at  the  trial  to  the  charge  of  the 
learned  trial  Judge;  no  such  objection  was  set  out  in  the  notice  of 
appeal,  as  required  by  Rule  493;  and  I refer  again  to  the  judgment 
in  the  Wilson  case,  supra,  where  the  Lord  Chancellor  at  p.  106 
says:  “I  think  it  necessary  to  point  out  that,  unless  the  circum- 
stances are  wholly  exceptional,  appellants  must  be  strictly  held 
to  the  grounds  of  appeal  which  they  think  proper  to  set  forth 
in  the  formal  documents  which  are  demanded  from  them.  The 
object  of  indicating  in  detail  the  grounds  of  appeal,  both  to  the 
Court  of  Appeal  and  to  your  Lordships’  House,  is  that  the  respond- 
ent parties  may  be  accurately  and  precisely  informed  of  the 
case  which  they  have  to  meet.  Their  efforts  are  naturally  directed 
to  the  contentions  which  are  put  forward  by  the  appellants. 
They  are  entitled  to  treat  as  abandoned  contentions  which  are  not 
set  forth.  If  in  exceptional  cases  parties  desire  to  add  new  grounds 
to  those  of  which  they  have  given  notice,  it  will  usually  be  con- 
venient, by  a substantive  application,  to  apply  to  the  indulgence 
of  the  Court  which  is  to  hear  the  appeal.  In  the  present  case,  both 
in  the  Court  of  Appeal  and  before  your  Lordships,  entirely  new 
contentions  have  been  submitted  on  behalf  of  the  defendants. 
The  practice  is  extremely  inconvenient  and  ought  in  my  judgment 
to  be  discouraged  in  every  possible  way.” 

In  the  same  case,  at  p.  139,  Lord  Parmoor  says:  “Having  come 
to  this  conclusion,  it  is  unnecessary  for  me  to  dwell  on  the  absence 
in  the  notice  of  appeal  to  the  Court  of  Appeal  of  the  points  relied 
on  before  that  Court  and  this  House,  but  I desire  to  express  my 
entire  agreement  with  the  view  that  where  the  rules  as  to  the 
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giving  of  the  notice  of  appeal  are  not  observed,  it  is  only  in  excep- 
tional cases,  and  on  special  grounds,  that  relaxation  should  be 
allowed.” 

And  at  p.  141  Lord  Wrenbury  says:  “The  difficulty  here  is 
that  the  defendants’  counsel  accepted  the  questions  which  the 
Judge  proposed  to  put  to  the  jury,  and  I feel  with  the  Lord 
Chancellor  that,  however  unsatisfactory  the  results  may  be, 
litigants  must,  to  a large  extent,  be  bound  by  the  conduct  of  their 
case,  even  if  the  result  be  to  give  away  its  merits.” 

This  rule  was  acted  on  by  the  Appellate  Division  in  Lowry  v. 
Robins  (1919),  45  O.L.R.  84. 

I think  that  the  rule  so  expressed  should  be  applied  by  us 
in  the  present  case,  and  that  this  appeal  should  be  dismissed  on 
the  ground  above  stated. 

The  damages  appear  to  me  to  be  excessive;  but,  as  there  is 
some  evidence  to  support  the  finding  of  the  jury,  we  cannot  inter- 
fere. 

Mulock,  C.J.Ex.,  and  Sutherland,  J.,  agreed  with  Hasten,  J. 

Riddell,  J. : — The  plaintiff  was  the  owner  of  certain  house- 
hold goods  which  he  stored  with  the  defendant  company,  a storage 
company  in  Windsor,  in  1913;  in  1916  the  company  sold  the  goods 
by  auction  without  notice  to  the  plaintiff.  The  plaintiff  sued  in 
the  County  Court  of  the  County  of  Essex  for  damages  for  the 
sale  of  these  goods.  At  the  trial,  with  a jury,  a general  verdict 
for  $500  was  rendered.  The  defendants  appeal. 

There  were  several  questions  upon  which  the  jury  should 
pass.  In  the  first  place,  the  defendants  contended  that  the  goods 
were  received  and  stored  under  a written  agreement  which  author- 
ised the  sale,  without  notice,  to  pay  charges  when  storage  accumu- 
lated for  one  year.  This  is  not  admitted.  It  is  obvious  that, 
if  no  such  contract  was  entered  into,  the  defendants  would  be 
liable  as  in  trover  for  the  value  of  the  goods  at  the  time  of  their 
sale,  less  (if  claimed)  the  amount  of  storage  charges. 

If,  on  the  contrary,  such  a contract  was  in  fact  entered  into, 
the  defendants  would  be  liable  as  bailees  for  special  damages  if 
it  were  proved  that  the  goods  were  not  sold  with  ordinary  care  and 
reasonable  means  adopted  to  obtain  the  best  price  possible. 
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We  have  no  way  of  determining  the  view  of  the  jury;  questions 
were  not  asked. 

The  charge  of  the  learned  County  Court  Judge  does  not  seem 
to  have  drawn  the  attention  of  the  jury  to  the  first  alternative 
at  all,  but  is  almost  entirely  on  the  second. 

“So,  if  you  find  under  the  circumstances  such  a contract  was 
entered  into,  whether  by  writing  or  by  word  of  mouth,  then 
that  contract  is  binding.  If  there  is  such  a contract,  what  is 
the  duty  of  the  storage  company  in  regard  to  any  sale  they  may 
make  under  the  contract?  It  is  their  duty  to  act  in  a reasonable 
way,  to  make  a reasonably  good  sale.  They  are  supposed  to  get 
the  best  prices  for  such  goods  they  can.  Now  they  say  that  they 
did  what  is  customary.  They  say  they  did  the  same  thing  that  is 
done  by  the  original  owner  of  goods  of  that  class  when  he  wants 
to  sell  them,  namely,  they  sent  them  to  the  public  market  of  the 
City  of  Windsor,  and  had  them  sold  at  the  market  by  a duly 
qualified  auctioneer;  the  auctioneer  was  here,  you  heard  him  give 
his  evidence.  He  says:  ‘I  do  all  the  selling  for  the  Windsor 
Truck  and  Storage  Company.  I sold  this  load  the  same  as  I 
did  all  other  loads.  I know  I got  the  best  prices  I could,  because 
I try  to  do  my  duty’ — perhaps  not  in  those  words  but  that  is  the 
effect.  He  said,  T turned  over  to  the  Windsor  Truck  and  Storage 
Company  every  cent  I got  for  the  goods,  less  10  per  cent,  com- 
mission, my  proper  charges,  and  less  expenses  I had  to  pay  out.’ 
Do  you  believe  him,  is  there  any  reason  for  you,  gentlemen, 
doubting  all  that  that  man  tells  you?  What  can  be  suggested 
that  should  have  been  done  in  connection  with  the  sale  different 
to  that?  . . . Now,,  if  the  defendants  had  a right  to  make 

the  sale,  and  they  made  the  sale  in  a reasonable  manner  without 
negligence,  they  are  not  responsible  to  this  plaintiff  . . . 

If  you  come  to  the  conclusion  that  it  was  a fair  sale,  that  under 
the  circumstances  the  company  had  the  right  to  make  that  sale, 
then  your  verdict  must  be  for  the  defendants.  The  old  gentleman 
has  suffered  no  wrong  at  these  men’s  hands.  These  men  are  still 
entitled  to  receive  from  him  the  $18  and  some  cents,  balance 
owing  to  them.  If  the  sale  was  not  a proper  sale  or  a careless 
sale,  then  you  are  entitled  to  fix  the  amount,  the  extra  amount, 
which  they  should  have  gotten  if  it  had  been  a proper  sale,  and 
that  would  be  the  amount  of  the  damages  sustained  by  the  old 
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gentleman,  and  you  would  have  to  deduct  the  $18  balance  from 
that  amount  of  damages  and  give  him  a verdict  for  the  difference 
. . I have  intimated  to  you,  I think,  all  the  points  of  view 

from  which  this  case  can  be  viewed.  It  is  for  you  now  to  go  to 
your  jury-room,  consider  the  evidence  and  all  the  circumstances 
in  the  case,  and  come  back  and  let  me  know  by  your  verdict 
whether  under  the  circumstances  this  old  gentleman  is  entitled 
to  damages  from  this  company  and  if  so  how  much.  If  he  is  not 
entitled  to  damages,  bring  in  a verdict  in  favour  of  the  defendants 
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It  will  be  seen  that  nothing  was  said  of  the  effect  if  there  was 
in  fact  no  agreement.  While  the  result  is  technically  unsatis- 
factory for  that  reason,  the  defect  is  not  to  the  advantage  of  the 
plaintiff,  who  is  satisfied  with  the  verdict,  but  of  the  defendants, 
who  are  not.  The  defendants  cannot  complain  that  they  are  not 
saddled  with  the  whole  value  of  the  goods,  but  only  the  value  of 
the  part  thereof  which  was  lost  by  an  improper  sale. 

If  then  there  was  evidence  upon  which  the  jury  could  reason- 
ably find  damages  of  $500,  the  verdict  cannot  be  disturbed.  I 
have  read  and  re-read  the  evidence,  and  have  finally  come  to  the 
conclusion  that  it  cannot  be  said  that  there  was  no  such  evidence. 
The  damages  are  large,  but  not  so  large  as  to  shock  the  con- 
science of  the  Court. 

I would  dismiss  the  appeal  with  costs.  A trial  Judge,  in  my 
opinion,  would  be  well  advised  to  submit  questions  to  the  jury 
in  such  cases  as  this,  when  the  quantum  of  damages  depends  on 
the  view  the  jury  take  of  the  facts. 


Appeal  dismissed  with  costs . 


452 

1920 
Dec.  20. 


ONTARIO  LAW  REPORTS.  [vol. 

[APPELLATE  DIVISION.] 

Rex  v.  Scott. 

Criminal  Law — Theft — Indictment  for  Stealing  Specific  Sum  of  Money — 
Bookkeeper  of  Brokers  Obtaining  Credit  by  Falsification  of  Books — Evidence 
of  Theft  of  Smaller  Sums  Made  Possible  by  False  Credit  Given — Cheques 
Charged  to  Account — Verdict  of  Jury  upon  Indictment  Sustained  by  Proof 
of  Theft  of  Smaller  Sums. 

The  defendant  was  tried  by  a jury  and  found  guilty  upon  an  indictment  for 
stealing  about  $7,800  in  money,  the  property  of  a firm  of  brokers,  by  whom 
he  was  employed  as  bookkeeper.  The  evidence  shewed  that  three  different 
cheques  for  sums  aggregating  $7,835,  drawn  by  persons  dealing  with  the 
firm,  and  made  payable  to  and  endorsed  by  the  firm,  were  deposited  in  a 
bank  to  the  credit  of  the  firm,  but  credited  by  the  defendant  in  the  books  of 
the  firm  to  the  account  of  B.,  instead  of  to  the  accounts  of  the  drawers  of  the 
cheques.  B.  was  in  fact  the  defendant  himself,  who  had  procured  the 
account  to  be  opened  in  a false  name,  the  firm  being  ignorant  of  the  falsifi- 
cation and  supposing  B.  to  be  a real  person.  On  the  strength  of  this 
fictitious  credit,  shares  were  bought  and  sold  by  the  firm,  on  supposed 
orders  of  B.,  and  money  was  lost: — 

Held , that  the  sum  of  $7,835  was  not  stolen  by  the  defendant — whatever  the 
offence  was,  it  was  not  theft. 

The  defendant  drew  five  cheques  upon  the  bank-account  of  the  firm,  for 
amounts  aggregating  $755,  each  cheque  being  payable  to  “cash,”  had  them 
properly  signed  by  the  firm,  and  charged  them  in  the  books  of  the  firm 
to  the  account  of  B.,  which  appeared  to  have  a balance  at  its  credit  by 
virtue  of  the  fictitious  credits.  The  defendant  cashed  the  cheques: — 

Held , that  in  misappropriating  these  sums  the  defendant  was  guilty  of  theft; 
and  (Riddell  and  Masten,  JJ.,  dissenting),  that  proof  of  the  facts  with 
regard  to  these  cheques  warranted  a conviction  upon  the  indictment  for 
stealing  about  $7,800  in  money;  and  it  made  no  difference  that  the  Judge 
presiding  at  the  trial,  in  his  charge  to  the  jury,  did  not  refer  to  the  five 
cheques. 

Per  Riddell  and  Masten,  JJ. : — A perusal  of  the  evidence  and  of  the  Judge’s 
charge  shewed  that  the  defendant  had.  never  been  indicted  or  tried  for 
the  theft  of  the  $755. 

Case  stated  by  the  Chairman  of  the  General  Sessions  of  the 
Peace  for  the  County  of  York,  upon  the  indictment,  trial,  and 
conviction  of  the  defendant  for  the  theft  of  about  $7,800  in  money, 
the  property  of  McMillan  Nicholson  & Co. 

The  facts  are  stated  in  the  dissenting  judgment  of  Masten,  J., 
which  is  printed  below,  and,  for  convenience,  before  that  of 
Magee,  J.A.,  which  is  the  judgment  of  the  majority  of  the  Court. 

October  22.  The  case  was  heard  by  Mulock,  C.J.  Ex.,  Magee, 
J.A.,  Riddell,  Middleton,  and  Masten,  JJ. 

Keith  Lennox , for  the  defendant,  argued  that  neither  the  three 
cheques  making  up  the  $7,800  which  in  the  indictment  the  defend- 
ant was  charged  with  stealing,  nor  the  proceeds  of  them,  were 
stolen  by  the  accused.  If  what  the  accused  did  amounted  to  a 
crime  at  all,  it  was  obtaining  money  by  false  pretences,  but  he 
was  not  charged  with  that.  As  to  the  sum  of  $755,  the  proceeds 
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of  five  cheques  which  the  defendant  drew,  there  was  nothing  to 
identify  that  sum  as  being  part  of  the  $7,800.  At  his  trial,  the 
defendant  was  not  defending  the  charge  of  stealing  that  sum  at 
all.  There  was  no  charge  covering  it. 

Edward  Bayly,  K.C.,  for  the  Crown,  contended  that  what  the 
accused  had  done  amounted  to  theft  of  the  five  sums  represented 
by  the  five  cheques  put  in  at  the  trial.  The  accused  had  certainly 
obtained  the  $755  by  a trick,  and  that  amounted  to  theft. 

Lennox,  in  reply. 
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1920 
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Scott. 


December  20.  Masten,  J. : — Appeal  from  the  General  Sessions 
for  the  County  of  York,  upon  a case  stated  by  the  Chairman  as 
follows : — 

“The  following  case  is  reserved  and  stated  under  section  1016 
of  the  Criminal  Code  by  me,  Emerson  Coatsworth,  Chairman  of 
the  General  Sessions  of  the  Peace  for  the  County  of  York. 

“At  a Sittings  of  the  Peace  in  and  for  the  County  of  York, 
holden  on  the  14th,  15th,  and  16th  days  of  January,  1920,  Maxwell 
Scott  was  tried  before  me  and  a jury  upon  the  following  indict- 
ment : — N 

“In  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
County  of  York.  The  jurors  for  our  Lord  the  King  present  that 
Maxwell  Scott,  at  the  city  of  Toronto,  in  the  county  of  York, 
on  or  about  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  nineteen,  did  steal  about  seven  thousand  eight 
hundred  dollars  in  money,  the  property  of  McMillan  Nicholson 
and  Company,  contrary  to  the  Criminal  Code. 

“And  your  jurors  aforesaid  do  further  present  that  the  said 
Maxwell  Scott,  at  the  time  and  place  aforesaid,  did  receive  or 
retain  in  his  possession  about  $7,800  in  money,  the  property  of 
McMillan  Nicholson  and  Company,  knowing  the  same  to  have 
been  stolen,  contrary  to  the  Criminal  Code. 

“And  was  convicted  of  the  offence  charged  in  the  first  count, 
and  judgment  on  the  said  conviction  was  postponed  until  appli- 
cation had  been  made  for  a stated  case  upon  the  question  herein- 
after stated. 

“The  said  Maxwell  Scott  has  been  discharged  on  recognizance 
of  bail  to  appear  and  receive  judgment. 

“Pursuant  to  the  direction  of  the  Appellate  Division,  I reserve 
the  following  question  of  law: — 
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“Was  there  evidence  upon  which  the  said  defendant  could 
properly  have  been  convicted? 

“And  I make  the  indictment  and  the  evidence  part  of  the 
reserved  case.” 

The  indictment  is  for  stealing  a certain  definite  sum  of  $7,800. 
A perusal  of  the  evidence  and  of  the  Judge’s  charge  makes  it  plain 
and  certain  that  the  sum  of  $7,800,  for  stealing  which  the  prisoner 
was  tried  and  convicted,  was  the  amount  of  three  cheques  which 


form  part  of  exhibit  1,  viz.: — 

Cheque  May  29th,  1919,  J.  G.  Beaty  & Co. $1,000.00 

Cheque  June  25th,  1919,  J.  P.  Bickell  & Co 2,000.00 

Cheque  Aug.  7th,  1919,  J.  G.  Beaty  & Co 4,835.00 


$7,835.00 

Each  of  these  cheques  is  payable  to  the  order  of  McMillan 
Nicholson  & Co.;  each  bears  the  endorsement  of  McMillan 
Nicholson  & Co.;  and  each  was,  in  the  ordinary  course  of  business, 
deposited  in  the  Dominion  Bank  to  the  credit  of  McMillan 
Nicholson  & Co. 

It  thus  appears  that  neither  these  particular  cheques  nor  the 
immediate  proceeds  of  any  of  them  were  stolen  by  the  accused. 

What  actually  did  happen  was  this.  McMillan  Nicholson  & 
Co.  are  brokers  doing  business  in  Toronto,  Nicholson  being  a 
member  of  the  Toronto  Stock  Exchange.  The  accused  Scott  was 
their  bookkeeper.  He  represented  to  the  firm  that  J.  P.  Barron 
was  a near  neighbour  and  friend  of  his,  and  induced  the  firm  to 
open  an  account  with  J.  P.  Barron.  Believing  Scott’s  repre- 
sentation, they  opened  the  account  and  bought  and  sold  stocks 
for  J.  P.  Barron.  There  was  no  such  person  as  Barron.  Barron 
was  in  reality  a pseudonym  for  the  accused  Scott,  but  of  this  the 
firm  of  McMillan  Nicholson  & Co.  were  ignorant. 

The  cheques  above  mentioned,  though  properly  deposited  in 
the  Dominion  Bank  to  the  credit  of  McMillan  Nicholson  & Co., 
were  credited  in  the  books  of  the  firm  to  the  account  of  Barron, 
instead  of  being  credited  (as  they  should  have  been)  to  J.  G.  Beaty 
& Co.  and  to  J.  P.  Bickell  & Co. 

On  the  strength  of  the  fictitious  credit  thus  supposedly 
established  with  McMillan  Nicholson  & Co.  by  Barron,  stocks 
were  bought  and  sold  by  the  brokers,  McMillan  Nicholson  & Co., 
on  supposed  orders  of  Barron  (really  Scott),  and  money  was  lost. 
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There  was  undoubtedly  falsification  of  accounts  by  Scott,  the 
person  in  charge  of  the  books,  and  the  facts  may  shew  other 
breaches  of  the  criminal  law;  but  the  $7,835  representing  the  three 
cheques,  which  is  evidently  the  money  referred  to  in  the  indictment, 
was  not  stolen,  for  it  was  properly  deposited  in  the  Dominion 
Bank  to  the  credit  of  McMillan  Nicholson  & Co. 

But  it  is  said  that,  whether  there  was  or  was  not  a theft  of  the 
whole  $7,800  mentioned  in  the  indictment,  there  was  certainly  a 
theft  by  Scott  of  $755,  represented  by  the  five  cheques  shewn  by 
exhibit  6,  signed  by  McMillan  Nicholson  & Co.,  payable  to  cash, 
and  admittedly  cashed  by  the  accused,  and  that  this  sum  of  $755 
is  part  of  the  $7,800  mentioned  in  the  indictment.  It  may  be  that 
this  $755  was  stolen  by  Scott,  but  I am  unable  to  follow  the  reason- 
ing which  would  make  it  part  of  the  $7,800  mentioned  in  the  indict- 
ment. When  the  cheques  aggregating  $7,835  were  deposited  in 
the  Dominion  Bank  to  the  credit  of  McMillan  Nicholson  & Co., 
the  bank  became  a debtor  to  McMillan  Nicholson  & Co.  for 
that  sum,  and  this  chose  in  action  formed  a general  and  undis- 
tinguishable  part  of  the  sum  standing  to  their  credit  in  that  account. 

It  is  not  as  if  Scott  had  received  on  account  of  McMillan 
Nicholson  & Co.  $7,835  in  gold,  had  locked  it  in  the  safe,  and 
subsequently  stolen  $755  out  of  the  gold  so  placed  in  the  safe. 
The  procuring  by  Scott  of  McMillan  Nicholson  & Co.  to  give  him 
cheques  drawn  on  their  account  for  $755  was  an  act  distinct  in 
itself  and  separate  from  the  dealings  with  the  original  $7,800. 
In  my  opinion,  it  is  in  no  way  covered  by  the  charge  laid  in  the 
indictment  set  forth  in  the  special  case. 

The  falsification  of  the  books  was  undoubtedly  the  means 
which  enabled  the  accused  Scott  to  procure  these  cheques,  but  a 
perusal  of  the  evidence  and  of  the  Judge’s  charge  shews  plainly  that 
the  accused  has  never  been  indicted  or  tried  for  the  theft  of  this 
$755. 

For  these  reasons,  I would  answer  in  the  negative  both  the 
questions  submitted  by  the  special  case. 

Riddell,  J.,  agreed  with  Masten,  J. 

Magee,  J.A. : — The  facts  of  this  case  are  set  forth  in  the  judg- 
ment of  my  brother  Masten,  and  I agree  with  his  opinion  that  the 
accused  could  not  properly  be  convicted  upon  this  indictment  for 
theft  of  money  in  respect  of  his  dealing  with  the  three  cheques  in 
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favour  of  McMillan  Nicholson  & Co.  for  $1,000,  $2,000,  and 
$4,835,  on  which  he  stamped  the  special  endorsement  by  the  firm 
to  the  order  of  the  Dominion  Bank,  and  which  he  deposited  in  that 
bank  to  the  firm’s  credit.  It  is  true  that  in  the  day-book  of  the 
firm  he  entered  similar  amounts  to  the  credit  of  his  own  account 
in  the  fictitious  name  of  the  non-existent  J.  P.  Barron,  and  gave 
no  credit  to  the  makers  of  the  cheques,  and  that  the  entry  of  the 
deposit  appears  in  each  case  after  the  dishonest  credit,  and  there- 
fore it  was  open  to  the  jury  to  infer  that  the  dishonest  intent  of 
misappropriation  was  formed  before  the  deposit.  But,  whatever 
might  be  the  result  if  a servant,  having  received  money  for  his 
employer  from  a debtor,  delivers  the  same  money  to  his  employer 
as  a loan,  payment,  or  deposit  from  himself,  concealing  the  fact 
of  payment  by  the  debtor,  and  whether  there  would  in  such  case 
be  fraudulent  conversion  before  the  delivery  (as  to  which  see 
Regina  v.  Gale  (1876),  2 Q.B.D.  141),  it  cannot  here  be  said  that 
the  accused  Scott  ever  had  control  of  any  of  the  three  cheques. 
They  were  at  all  times  when  in  his  custody  payable  either  to  the 
firm’s  order,  or,  when  he  applied  the  stamp,  to  the  order  of  their 
bankers,  and  he  had  no  means  of  applying  them  to  his  own  use, 
and  they  never  were  money  in  his  hands. 

Upon  the  strength  of  the  dishonest  credits  to  the  Barron 
account  he  was  enabled  to  carry  on  speculation  for  that  account 
in  New  York  in  the  firm’s  name  with  results  getting  worse;  and, 
when  discovery  came  in  December,  1919,  the  losses  in  .New  York 
on  Barron  transactions  then  shewn  in  the  ledger,  and  others  not 
there  shewn,  exceeded  $30,000  from  first  to  last,  which  the  firm 
was  called  upon  to  pay.  But,  in  all  that,  he  handled  no  actual 
money,  and  had  not  at  his  disposal  anything  representing  money, 
and,  though  criminal,  it  could  not  be  called  theft.  What  he  had 
done  was  to  make  those  three  entries  of  fictitious  credits  which  he 
was  enabled  to  have  appear  genuine  under  cover  of  the  fact  that 
he  received  the  three  cheques  for  similar  sums  on  those  days  from 
others,  and  concealed  such  receipts  from  others  from  his  employers, 
though  properly  depositing  them  to  his  employers’  credit.  The 
fictitious  entries,  if  not  followed  by  something  else,  were  in  them- 
selves innocuous,  and  were  in  fact  but  the  preparatory  acts  for  the 
subsequent  frauds  and  thefts  and  to  enable  them  to  be  carried  out; 
and  it  should  be  borne  in  mind  that  during  this  period  no  other 
sums  appeared  as  received  from  Barron.  A sum  which  had  been 
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credited  to  him  upon  the  opening  of  the  account  had  been  drawn 
by  Scott  within  a few  days  and  before  the  credit  of  $1,000. 

But  Scott  did  not  stop  there.  On  the  11th  August,  23rd 
August,  23rd  October,  27th  October,  and  the  7th  November, 
respectively,  he  drew  five  cheques  for  $155,  $100,  $175,  $300,  and 
$25,  respectively,  making  in  all  $755,  each  payable  to  “cash,”  and 
each,  except  the  first,  marked  “Barron  on  account.”  Each  of 
them  was  charged  to  the  Barron  “Long  account/’  in  which  the 
credits  had  been  made.  They  all  bear  the  signatures  of  McMillan, 
and  are  countersigned  by  Newton;  but,  even  if  they  were  not 
cheques  signed  in  blank  by  them,  neither  of  them  knew  that  a 
cheque  for  Barron  was  really  a cheque  for  Scott,  or  that  Barron’s 
account,  which  appeared  to  have  a margin  at  its  credit,  was 
fictitious  and  really  owed  the  firm.  The  five  cheques  were,  at  the 
best,  obtained  by  false  pretences,  and  not  intended  for  Scott;  but 
the  evidence  is  that  Scott  cashed  each  of  them  and  used  the  money 
for  his  own  purposes.  As  soon  as  he  had  the  money  so  obtained  in 
his  hands,  it  was  not  his  ihoney  and  not  intended  for  him.  It  was 
the  money  of  the  firm  as  much  as  any  moneys  in  their  cash-box, 
and  in  misappropriating  those  sums  he  was  guilty  of  theft  upon 
each  occasion.  See  Regina  v.  Gale , 2 Q.B.D.  141. 

The  question  is:  did  these  proven  facts  warrant  a conviction 
upon  the  first  count?  The  indictment  does  not  allege  any 
date  for  the  theft  other  than  the  year  1919.  The  opinion  of 
this  Court  is  not  asked  as  to  the  form  or  sufficiency  of  the  indict- 
ment or  any  objection  to  it  or  the  evidence.  No  particulars  were 
asked  or  delivered.  The  learned  Chairman  of  the  Sessions  had 
endorsed  his  consent  to  the  presentation  of  the  bill,  so  that  even 
the  evidence  on  the  preliminary  examination  before  the  committing 
magistrate  would  throw  no  light  on  the  questions  to  be  tried.  On 
the  face  of  the  indictment,  it  was  open  to  prove  any  theft  in  the 
year  1919.  The  amount  charged  as  being  stolen,  $7,835,  no  doubt 
corresponds  with  the  total  of  the  three  credits;  but  if,  instead  of 
five  cheques  amounting  to  $755,  the  accused  had  cashed  one,  two, 
or  three  cheques  for,  say,  $7,000  in  all,  three  days  after  the  fraud- 
ulent entries,  could  it  be  said  that,  although  his  act  amounted  to 
theft,  proof  could  not  be  given  of  it?  What  the  Crown  set  out  to 
prove,  as  I venture  to  think,  is  that  Scott’s  employers  had  been 
defrauded  out  of  $7,835,  or  some  greater  or  less  sum,  by  some  act 
which  amounted  to  theft.  The  evidence  might  fail  to  shew  theft 
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of  all.  It  would  be  sufficient  if  part  were  stolen.  The  Criminal 
Code,  sec.  857,  allows  proof  of  three  distinct  charges  of  theft. 

The  Crown  counsel  persisted,  as  I think  he  was  entitled  to  do 
(apart  from  any  question  of  multiplicity  or  admissibility  of  evi- 
dence) , in  putting  in  as  evidence  all  the  five  cheques  and  shewing  that 
they  were  cashed.  He  had  to  shew  something  more  than  improper 
credits  to  the  Barron  account,  which  would  be  innocuous  if  there 
were  nothing  else  done,  and  he  was  entitled  to  shew,  if  he  could, 
that  $7,835  was  actually  stolen  or  that  $7,000  was  dishonestly 
used  in  New  York  and  $835  actually  stolen.  He  did  prove  the 
theft,  as  I think,  of  these  five  sums,  and  any  one  of  them  was 
sufficient  to  convict.  It  was  in  effect  the  same  as  if  he  had  been 
accused  of  stealing  eight  cows,  and  the  proof  was  that  he  had  stolen 
two  and  set  fire  to  the  stable  so  that  six  were  burned.  There  was 
of  course  never  a single  theft  of  $7,835.  The  Crown  might  fail 
as  to  part  of  the  sum  and  succeed  as  to  another  part. 

If,  on  the  day  after  the  first  fictitious  credit  of  $1,000,  Scott 
had  got  and  cashed  a cheque  for  $950,  and  made  a loss  of  $50  in 
New  York  on  the  Barron  account,  it  appears  to  me  not  open  to 
doubt  that  on  an  indictment  for  stealing  $1,000  in  the  year  1919 
he  would  have  been  liable  to  conviction — or  similarly  if  he  had 
drawn  five  cheques  for  $4,835  in  all,  on  five  successive  days  after 
the  entry  of  the  $4,835,  and  were  charged  with  stealing  $4,835  in 
that  year.  It  does  not  appear  to  me  to  make  any  difference  that 
the  five  cheques  are  smaller  when  based  on  the  same  fictitious  credit. 

If  the  accused  were  now  discharged  and  again  indicted  for 
theft  of  the  amount  of  any  of  those  five  cheques,  he  would,  in  my 
opinion,  be  entitled  to  plead  autrefois  acquit:  Criminal  Code, 
sec.  907.  It  could  not,  as  I venture  to  think,  make  any  difference 
that  the  learned  Chairman  in  his  charge  to  the  jury  did  not  refer 
to  the  five  cheques,  the  reason  evidently  being  that  he  considered 
that  there  was  proof  of  the  theft  of  the  amount  of  the  three  cheques. 
None  the  less,  the  accused  was  in  peril  as  to  the  five  smaller  sums. 

I would  answer  the  question  by  saying  that  there  was  evidence 
upon  which  the  accused,  Maxwell  Scott,  could  properly  have  been 
convicted  of  the  theft  of  the  amount  of  any  one  of  the  five  sums 
already  mentioned. 

Mulock,  C.J.  Ex.,  and  Middleton,  J.,  agreed  with  Magee,  J.A. 

Verdict  sustained  (Riddell  and  Masten,  JJ.,  dissenting). 
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[APPELLATE  DIVISION.] 

McDowell  v.  Township  of  Zone. 

Highway — Location  of  Original  Road-allowance  in  Township — Strip  of  Land 
between  Fence  of  Land-owner  and  Boundary  of  Road-allowance: — Ownership 
Claimed  by  Municipality — Performance  of  Statute-labour — Dedication — 
Municipal  Act,  sec.  4-78 — Survey  under  Order  in  Council — Effect  of — 
Surveys  Act,  sec.  13. 

The  judgment  of  Orde,  J.,  48  O.L.R.  268,  was  affirmed. 

Held,  that  the  strip  of  land  in  question  in  the  action  belonged  to  the  plaintiff 
and  was  not  vested  in  the  municipality  as  part  of  a public  highway,  by 
reason  of  statute-labour  having  been  performed  upon  it,  nor  by  dedication, 
nor  under  the  provision  of  the  Municipal  Act  now  found  in  R.S.O.'  1914, 
ch.  183,  as  sec.  478. 

The  validity  and  binding  character  of  the  survey  made  and  confirmed  by 
order  in  council,  upon  the  application  of  the  township  council  under  the 
provisions  of  the  Surveys  Act,  R.S.O.  1914,  ch.  166,  sec.  13,  was  not  attacked 
in  this  action;  and  no  opinion  was  expressed  in  regard  to  the  view  of  the 
trial  Judge  that  the  effect  of  the  survey  was  to  vest  the  strip  of  land  in  the 
plaintiff,  even  if  it  had  become  part  of  the  public  highway. 

An  appeal  by  the  Municipal  Corporation  of  the  Township  of 
Zone,  the  defendants,  from  the  judgment  of  Orde,  J.,  48  O.L.R. 
268. 

December  2.  The  appeal  was  heard  by  Mulock,  C.J.  Ex.? 
Riddell  and  Masten,  JJ.,  and  Ferguson,  J.A. 

J.  M.  Pike , K.C.,  for  the  appellants,  argued  that  the  strip  of 
land  lying  between  the  fence-line  as  it  stood  before  McCubben’s 
survey  and  the  southern  boundary-line  as  shewn  by  this  survey 
had  become  part  of  the  public  highway.  Consequently  the  plaintiff 
was  not  entitled  to  move  his  fence  northerly  to  the  southerly 
boundary  as  established  by  McCubben’s  survey.  This  strip  was 
vested  in  the  municipality  as  a public  highway.  In  support  of  this 
proposition,  counsel  submitted  that  statute-labour  had  been 
performed  on  the  base-line;  that  the  strip  of  land  in  question  had 
passed  to  the  municipality  by  dedication ; or  that  it  became  part  of 
the  public  highway  under  the  provisions  of  what  is  now  sec.  478 
of  the  Municipal  Act.  He  referred  to  Hislop  v.  Township  of 
McGillivray  (1888),  15  A.R.  687;  S.C.  (1890),  17  Can.  S.C.R.  479; 
Dick  v.  Township  of  Vaughan  (1917),  39  O.L.R.  187,  34  D.L.R. 
577;  Cummings  v.  Town  of  Dundas  (1907),  13  O.L.R.  384;  Re 
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Wilson  v.  Wainfleet  (1883),  10  P.R.  147;  Tompkins  v.  Township  of 
Harwich  (1918),  14  O.W.N.  325;  Walker  v.  York  Corporation , 
[1906J  1 K.B.  724. 

T.  G.  Meredith,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  the  Minister,  under  the  Act,  decides  what  is  the  base-line, 
and  that  his  decision  is  not  subject  to  review.  There  was  no 
evidence  shewing  the  performance  of  statute-labour  or  the  expendi- 
ture of  public  money  on  the  strip  in  question,  nor  that  it  had  ever 
been  used  as  a highway.  Nor  did  the  placing  of  the  respondent’s 
fence  in  the  original  position  indicate  an  intention  on  his  part  to 
dedicate  the  strip  to  the  municipality.  As  to  sec.  478  of  the 
Municipal  Act,  it  did  not  apply  to  the  circumstances  of  this  case. 

Pike,  in  reply. 

December  20.  The  judgment  of  the  Court  was  read  by 
Mulock,  C.J.  Ex.: — The  facts  are  as  follows.  The  plaintiff, 
owner  of  lots  4,  5,  and  6 on  the  south  side  of  the  base-line  road 
allowance  in  the  Gore  concession  of  the  township  of.  Zone,  moved 
his  fence  about  a rod  and  a half  northerly.  The  defendant  corpo- 
ration, contending  that  the  fence  was  upon  the  public  highway, 
caused  it  to  be  removed.  The  plaintiff,  maintaining  that  he  had 
placed  it  upon  his  own  land,  re-erected  it,  and  again  the  corporation 
caused  its  removal.  Then  the  plaintiff  brought  this  action  against 
the  defendant  corporation  for  trespass  and  damages  and  for  an 
injunction  restraining  further  interference. 

The  Government  plan  and  survey  of  the  township  of  Zone  was 
made  in  or  about  the  year  1823,  and  shews  a road-allowance  run- 
ning easterly  and  westerly  past  the  said  lots  4,  5,  and  6,  which, 
according  to  the  said  plan  and  survey,  are  situate  on  the  south 
side  of  such  road-allowance.  At  a time  when  the  district  in 
question  was  almost  in  a state  of  nature,  property-owners  on  each 
side  of  this  road-allowance  had  erected  fences  of  a more  or  less 
temporary  character,  a portion  of  the  early  fencing  consisting  of 
brush-fencing,  later  succeeded  by  rail-fences.  It  may  fairly  be 
assumed  that  these  fences  were  located  more  with  regard  to  con- 
venience than  as  intended  to  indicate  accurately  the  position  of 
the  boundary-lines  between  such  properties  and  the  road-allowance 
in  question.  So  far  as  appears,  no  official  action  was  taken  either 
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by  the  quarter  sessions,  the  county  council,  or  the  township 
council,  for  the  purpose  of  opening  up  such  road-allowance.  The 
popular  name  given  to  this  road-allowance  is  “base-line/’  and  it  is 
so  described  very  generally  throughout  the  evidence. 

The  travelled  road,  where  it  passed  the  plaintiff’s  land,  was  at 
all  times  wholly  within  the  northern  and  southern  boundary-lines 
of  such  original  road-allowance.  This  travelled  * road  varied  in 
width  from  10  to  15  or  18  feet.  Various  witnesses  testified  to  the 
performance  of  statute-labour  upon  the  base-line,  i.e.,  the  road- 
allowance,  but  there  is  no  evidence  to  shew  at  what  particular 
points  on  the  road-allowance  such  labour  was  performed. 

For  many  years  uncertainty  prevailed  as  to  the  exact  limits  of 
the  road-allowance,  and  in  the  month  of  May,  1915,  the  municipal 
council  of  the  township  of  Zone  made  application  to  the 
Lieutenant-Governor  in  Council,  under  the  provisions  of  the 
Surveys  Act,  R.S.O.  1914,  ch.  166,  sec.  13,  to  cause  the  base-line 
in  question  to  be  surveyed  and  marked  by  monuments. 

This  was  done,  and  the  survey  was  confirmed  by  order  of  the 
Minister  of  Lands  Forests  and  Mines;  and  thereupon,  under  the 
provisions  of  the  said  section,  the  boundary-lines  thus  surveyed 
and  marked  became  the  boundary-lines  of  the  original  road- 
allowance,  and  cannot  now  be  questioned  in  any  Court;  nor  does 
either  party  to  this  litigation  attack  the  validity  and  binding 
character  of  such  survey. 

This  survey,  called  in  the  evidence  McCubben’s  survey,  shews 
the  position  of  the  southern  boundary-line  of  the  road-allowance  as 
situate  a few  feet  north  of  the  plaintiff’s  fence  as  it  stood  before 
the  survey;  and  the  defendants’  counsel  argued  that  the  strip  of 
land  lying  between  such  fence-line  and  the  southern  boundary-line 
had  become  and  still  is  part  of  the  public  highway;  and  that, 
therefore,  the  plaintiff  was  not  entitled  to  move  his  fence  northerly 
as  far  as  the  southerly  boundary  as  established  by  McCubben’s 
survey;  and  the  sole  question  to  be  determined  is,  whether  such 
strip  of  land  belongs  to  the  plaintiff  or  is  vested  in  the  municipality 
as  a public  highway. 

The  following  grounds  are  advanced  in  support  of  the  defendant 
corporation’s  contention : (a)  that  statute-labour  has  been  usually 
performed  on  the  base-line;  (b)  that  the  strip  of  land  in  question 


App.  Div. 
1920 

McDowell 

v. 

Township 
of  Zone. 

Mulock,  C.J.Ex. 


462 

App.  Div. 
1920 

McDowell 

v. 

Township 
of  Zone. 

Mulock,  C.J.Ex. 


ONTARIO  LAW  REPORTS.  [vol. 

had  passed  to  the  municipality  by  dedication ; or  (c)  that  it  became 
part  of  the  public  highway,  under  the  provisions  of  what  is  now 
sec.  478  of  the  Municipal  Act. 

Mr.  Flater,  an  Ontario  land  surveyor,  on  the  14th  October, 
1919,  made  a survey  shewing  the  position  of  the  travelled  road 
along  the  base-line  in  its  relation  to  the  road-allowance  as  surveyed 
and  marked  as  above  mentioned  under  the  Surveys  Act;  and  his 
evidence  establishes  the  fact  to  which  I have  already  referred, 
namely,  that  the  via  trita  in  question  is  wholly  within  the  boundary 
of  the  original  road-allowance  as  marked  by  the  McCubben  survey, 
and  at  no  place  does  it  reach  the  southern  boundary-line. 

There  is  no  evidence  shewing  the  performance  of  any  statute- 
labour  or  the  expenditure  of  any  public  money  on  any  portion  of 
the  strip  in  question;  nor,  so  far  as  appears,  has  it  ever  been  used 
as  a highway.  Nevertheless,  we  are  asked  to  assume  that,  because 
the  plaintiff’s  original  fence  stood  a few  feet  southerly  of  the  south 
boundary  of  the  road-allowance,  the  intervening  few  feet  which 
had  been  the  plaintiff’s  land  passed  to  the  municipality  either  by 
dedication  or  because  statute-labour  had  been  performed  on  the 
public  highway  running  past  the  plaintiff’s  land.  Dedication 
is  a question  of  fact:  Belford  v.  Haynes  (1850),  7 U.C.R.  464;  and 
the  position  of  the  plaintiff’s  fence,  without  more,  would  not  war- 
rant the  inference  that  such  position  indicated  an  intention  to 
dedicate  to  the  public  use  the  portion  of  the  land  lying  between 
the  fence  and  the  road-allowance.  It  may  be  that  because  of  the 
uncertainty  as  to  the  exact  limits  of  the  road-allowance  the  action 
of  the  plaintiff  and  his  predecessors  in  title  in  allowing  the  fence  to 
remain  a few  feet  south  of  the  true  boundary  may  fairly  be  refer- 
able not  to  an  intention  to  dedicate  but  to  a reasonable  expectation 
that  in  the  course  of  time  all  parties  interested  would  adjust  the 
question  between  themselves.  If  the  public  had  been  trespassing 
upon  the  strip,  e.g.,  by  using  it  as  a highway  or  by  performing 
statute-labour  upon  it,  then  it  would  have  been  incumbent  upon 
the  plaintiff  to  assert  his  rights,  if  he  desired  to  preserve  them;  but 
neither  of  these  things  happened,  and  it  is  not  the  law  that  placing 
one’s  fence  a few  feet  back  of  a highway  warrants  the  conclusion 
that  the  owner  intended  to  dedicate  his  intervening  land  to  the 
public  use;  or  that,  because  statute-labour  is  performed  on  the 
highway  opposite  such  portion,  therefore  it  is  to  be  assumed  to 
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have  been  expended  on  his  land.  There  is  a growing  custom  in 
cities  and  towns  to  dispense  with  fences  altogether — a dangerous 
practice  if  what  is  here  contended  for  were  the  law.  Thus  the 
contention  that  the  plaintiff  has  lost  the  land  in  question  by  either 
dedication  or  performance  of  statute-labour  fails.  Neither  do  I 
think  that  sec.  478  of  the  Municipal  Act  affords  any  defence.  That 
section  applies  only  where  the  council  of  a municipality  has,  by 
mistake,  opened  a road  which  was  intended  to  be  but  is  not  wholly 
or  partly  upon  the  original  road-allowance. 

While  there  is  no  evidence  of  any  intention  on  the  part  of  the 
council  to  open  up  the  original  road-allowance,  such  intention  may 
be  assumed  from  the  fact. that  statute-labour  was  performed  upon 
it;  but,  the  performance  of  statute-labour  having  been  wholly 
within  the  limits  of  the  original  road-allowance,  it  is  clear  that  the 
council  did  not  thereby  by  mistake  (or  otherwise)  open  a road  which 
was  intended  to  be,  but  which  was  not,  wholly  or  partly  upon  the 
original  allowance  for  road.  Thus  sec.  478  does  not  apply. 

For  these  reasons,  I think  the  appeal  fails  and  should  be  dis- 
missed with  costs. 

The  learned  trial  Judge,  in  his  careful  and  able  judgment, 
expressed  the  view  that  the  effect  of  the  McCubben  survey,  in 
determining  the  limits  of  the  road-allowance,  was  to  vest  in  the 
plaintiff  the  strip  of  land  in  question,  even  if  it  had  become  part 
of  the  public  highway.  For  the  purpose  of  disposing  of  this  appeal 
it  is  unnecessary  to  decide  that  question,  and  I therefore  express 
no  opinion  in  regard  to  it. 
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Frank  v.  Rowlandson. 


Costs — Scale  of — Taxation — Action  Brought  in  District  Court — Counterclaim 
Set  up  by  Defendant — Both  Claim  and  Counterclaim  Dismissed  with  Costs — 
Costs  of  Counterclaim  Taxed  on  County  Court  Scale — Jurisdiction  of 
Division  Court — Right  to  Costs  of  Counterclaim  on  same  Scale  as  Action — 
Title  to  Land — Costs  Limited  to  Amount  by  which  Whole  Costs  Increased 
by  Counterclaim — Order  of  Dislrcit  Court  Judge  Dismissing  Appeal  from 
Taxation — Right  of  Appeal  from , to  Divisional  Court  of  Appellate  Division 
— County  Courts  Act , sec.  1+0  ( 1 ) (a),  (c),  ( d ).. 

Where,  in  an  action  brought  in  a County  or  District  Court,  the  defendant 
counterclaims  for  an  amount  within  the  jurisdiction  of  a Division  Court, 
and  both  action  and  counterclaim  are  dismissed  with  costs,  the  plaintiff’s 
costs  of  the  defendant’s  counterclaim  are  taxable  on  the  scale  applicable 
to  County  and  District  Courts. 

Amon  v.  Bobbett  (1889),  22  Q.B.D.  543,  not  followed. 

Foster  v.  Viegel  (1889),  13  P.R.  133,  applied  and  followed. 

Where  it  appears  from  the  pleadings  that  the  title  to  land  is  brought  in  ques- 
tion, the  jurisdiction  of  a Division  Court  is  ousted. 

Where  claim  and  counterclaim  are  both  dismissed  with  costs,  the  costs  payable 
in  respect  of  the  counterclaim  are  limited  to  the  amount  by  which  the  costs 
have  been  increased  by  the  counterclaim. 

Saner  v.  Bilton  (1879),  11  Ch.D.  416,  and  other  English  cases,  followed.- 

The  right  of  appeal  to  a Divisional  Court  of  the  Appellate  Division  from  an 
order  of  the  Judge  of  a County  or  District  Court,  in  Chambers,  upon  appeal 
from  the  taxation  of  costs  by  the  officer  of  the  Court,  is  restricted  to  the 
case  where  the  effect  of  the  Judge’s  order  is  to  deprive  the  plaintiff  of  County 
Court  costs  on  the  ground  that  his  action  is  of  the  proper  competence  of 
a Division  Court,  or  to  entitle  him  to  County  Court  costs  on  the  ground 
that  the  action  is  not  of  the  proper  competence  of  a Division  Court. 

The  generality  of  paras,  (a)  and  (c)  of  sec.  40  (1)  of  the  County  Courts  Act, 
R.S.O.  1914,  ch.  59,  is  restricted  by  the  provisions  of  para.  (d). 

Gibson  v.  Hawes  (1911),  24  O.L.R.  543,  approved  and  followed. 

Weaver  v.  Sawyer  (1889),  16  A.R.  422,  applied  and  followed. 


Appeal  by  the  defendant  from  an  order  of  the  Judge  of  the 
District  Court  of  the  District  of  Temiskaming,  in  Chambers, 
dismissing  the  defendant’s  appeal  from  the  taxation  by  the 
District  Court  Clerk  of  the  plaintiff’s  costs. 

The  action  was  brought  in  the  District  Court;  the  defendant 
delivered  a statement  of  defence  and  counterclaim.  By  the  judg- 
ment of  the  County  Court,  both  action  and  counterclaim  were 
dismissed  with  costs.  On  taxing  the  costs  of  the  counterclaim,  the 
Clerk  allowed  full  costs  on  the  scale  applicable  to  County  and 
District  Courts  to  the  plaintiff,  who  was  the  sole  defendant  by 
counterclaim.  The  defendant  (plaintiff  by  counterclaim)  appealed 
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to  the  District  Court  Judge,  on  the  ground  that  these  costs  should  Apx92^)iv 
be  on  the  Division  Court  scale;  but  the  Judge  affirmed  the  ruling  

of  the  Clerk;  and  this  appeal  was  then  brought.  R^NK 

Rolandson. 

December  2 and  3.  The  appeal  was  heard  by  Mulock, 

C.J.  Ex.,  Riddell  and  Masten,  JJ.,  and  Ferguson,  J.A. 

J.  M.  Ferguson , for  the  appellant,  argued  that  the  scale  of 
costs  should  be  as  though  the  counterclaim  were  a separate  action 
brought  in  a Division  Court;  and  at  least  that  the  costs  taxable 
on  the  counterclaim  should -not  be  the  full  costs,  but  only  the 
amount  by  which  the  costs  were  increased  by  the  counterclaim ; and 
referred  to  Saner  v.  Bilton  (1879),  11  Ch.  D.  416. 

J.  M.  Bullen,  for  the  plaintiff,  respondent,  raised  a preliminary 
objection  that  the  Court  had  no  jurisdiction  to  hear  the  appeal, 
and  that  the  notice  of  appeal  had  not  been  served  in  time.  He 
pointed  out  that  under  the  County  Courts  Act,  R.S.O.  1914,  ch. 

59,  sec.  40  (1)  (d\  the  right  to  appeal  on  questions  of  costs  is 
limited  to  the  case  where  an  appeal  from  taxation  has  the  effect 
of  depriving  the  plaintiff  of  County  Court  costs,  etc.  This  was 
not  the  present  case.  The  contention  that  no  more  costs  could  be 
taxed  in  respect  of  the  counterclaim  than  the  amount  by  which  the 
costs  had  been  increased  by  the  counterclaim  must  prevail;  but, 
in  regard  to  the  appellant’s  first  contention,  it  was  apparent  that 
he  was.  not  obliged  to  counterclaim  at  all ; he  might  have  brought  a 
separate  action  in  the  inferior  Court.  The  defendant  was  confined 
to  the  objections  filed  before  the  taxing  officer.  Reference  to 
* Neely  v.  Parry  Sound  River  Improvement  Co.  (1904),  8 O.L.R.  128. 

Ferguson,  in  reply,  contended  that  the  Court  had  jurisdiction 
to  hear  the  appeal,  under  sec.  40,  sub-sec.  2,  of  the  County  Courts 
Act,  as  this  was  an  appeal  from  an  order  or  decision  final  in  its 
nature.  Section  25  of  the  Judicature  Act  and  Rule  507,  taken 
together,  have  the  same  effect  as  sec.  40  of  the  County  Courts  Act. 

On  the  question  of  what  is  an  interlocutory  order,  he  referred  to 
Flexlume  Sign  Co.  Limited  v.  Globe  Securities  Co.  (1918),  44  O.L.R. 

277,  47  D.L.R.  22;  Leonard  v.  Burrows  (1904),  7 O.L.R.  316; 

Bozson  v.  Altrincham  Urban  District  Council,  [1903]  1 K.B.  547; 

In  re  Herbert  Reeves  A Co.,  [1902]  1 Ch.  29.  As  to  being  confined 
to  the  objections  raised  before  the  taxing  officer,  all  points  argued 
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were  covered  by  the  objections  certified  to  by  the  District  Court 
Judge,  and  his  certificate  must  be  accepted  for  the  purposes  of 
this  appeal. 

December  20.  The  judgment  of  the  Court  was  read  by 
Riddell,  J. : — This  action  was  brought  in  the  District  Court  of 
the  District  of  Temiskaming;  a defence  was  put  in  and  a counter- 
claim was  also  set  up.  Both  claim  and  counterclaim  were  dis- 
missed with  costs.  On  taxing  costs  of  the  counterclaim,  the  taxing 
officer  allowed  full  costs  on  the  District  or  County  Court  scale  to 
the  defendant  by  counterclaim — the  plaintiff  by  counterclaim 
appealed  to  the  District  Court  Judge,  who  affirmed  the  ruling,  and 
the  plaintiff  by  counterclaim  now  appeals. 

There  are  two  grounds  for  the  appeal:  (1)  that  the  scale  of 
costs  should  be  as  though  the  counterclaim  were  a separate  action 
brought  in  a Division  Court;  (2)  that  the  costs  taxable  on  the 
counterclaim  should  not  be  the  full  costs  but  only  the  amount  by 
which  the  costs  are  increased  by  the  counterclaim. 

Mr.  Bullen  raised  a preliminary  objection  that  the  Court  had 
no  jurisdiction  to  hear  the  appeal:  the  argument  proceeded  subject 
to  this  objection. 

(1)  For  the  first  contention,  were  the  counterclaim  within  the 
jurisdiction  of  a Division  Court,  much  support  could  be  found  in 
Amonv.  Bobbett  (1889),  22  Q.B.D.  543,  where  it  was  held  that  the 
claim  and  counterclaim  are  for  the  purposes  of  taxation  to  be 
considered  separate  actions;  but  our  Court  of  Appeal,  about  the 
same  time,  held  in  Foster  v.  Viegel  (1889),  13  P.R.  133,  that  where 
a defendant  succeeds  in  his  counterclaim  he  should  (in  the  absence 
of  a special  order)  have  his  costs  on  the  scale  of  the  Court  in  which 
the  action  is  brought,  even  though  his  recovery  be  within  the 
jurisdiction  of  an  inferior  Court.  The  defendant  is  not  obliged  to 
set  up  a counterclaim  at  all,  he  is  not  forced  into  the  higher  Court 
to  assert  his  claim,  and  it  is  for  his  own  purposes  that  he  does  so. 
I think  it  would  be  unjust  that  a defendant  should  be  allowed  to 
set  up  such  a counterclaim,  with  the  result  that  if  he  won  he  would 
have  costs  on  the  higher  scale,  but  if  he  lost  he  would  have  to  pay 
on  the  lower  scale  only. 
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Moreover,  the  pleadings  make  it  fairly  clear  that  the  title  to 
land  was  in  question,  which  would  oust  the  jurisdiction  of  a 
Division  Court. 

I am  of  opinion  that  the  ruling  on  this  point  was  right. 

(2)  Mr.  Bullen  frankly  admitted  that  the  second  contention 
was  well-founded : the  authorities  are  clear  that,  where  claim  and 
counterclaim  are  both  dismissed  with  costs,  the  costs  payable  in 
respect  of  the  counterclaim  are  only  the  amount  by  which  the 
costs  have  been  increased  by  the  counterclaim:  Saner  v.  Bilton, 
11  Ch.  D.  416;  Mason  v.  Brentini  (1880),  15  Ch.  D.  287;  Atlas 
Metal  Co.  v.  Miller , [1898]  2 Q.B.  500;  James  v.  Jactison,  [1910]  2 
Ch.  92,  and  other  cases;  White  Stringer  and  King,  Annual  Practice 
(1921),  p.  322  (notes);  Chitty,  Yearly  Practice  (1920),  p.  308; 
Holmested’s  Judicature  Act,  4th  ed.,  p.  262. 

If,  therefore,  we  have  jurisdiction  to  entertain  the  appeal,  it 
should  succeed  on  this  point:  if  not,  the  District  Court  has  the 
same  right  to  make  mistakes  as  we  have. 

The  question  of  jurisdiction  depends  upon  the  County  Courts 
Act,  R.S.O.  1914,  ch.  59:  that  Act  by  sec.  40  (1)  gives  an  appeal 
to  a Divisional  Court  in  County  Court  cases : — 

“(a)  Every  decision  of  a Judge  under  any  of  the  powers  con- 
ferred upon  him  by  any  Rules  of  Court  or  by  any  statute,  unless 
provision  is  therein  made  to  the  contrary; 

“(b)  Every  decision  or  order  made- by  a Judge  in  Chambers 
under  the  provisions  of  the  law  relating  to  interpleader  proceed- 
ings, the  examination  of  debtors,  attachment  of  debts  and  pro- 
ceedings against  garnishees; 

“(c)  Every  decision  or  order  in  any  cause  or  matter  disposing 
of  any  right  or  claim;  and  from 

“(d)  Any  decision  or  order  of  a Judge,  whether  pronounced  or 
made  at  the  trial,  or  on  appeal  from  taxation  or  otherwise,  which 
has  the  effect  of  depriving  the  plaintiff  of  County  Court  Costs  on 
the  ground  that  his  action  is  of  the  proper  competence  of  the 
Division  Court,  or  of  entitling  him  to  County  Court  Costs  on  the 
ground  that  the  action  is  not  of  the  proper  competence  of  the 
Division  Court. 

“(2)  This  section  shall  not  apply  to  an  order  or  decision  which 
is  not  final  in  its  nature,  but  is  merely  interlocutory  or  where 
jurisdiction  is  given  to  the  Judge  as  persona  designata.” 

33 — 48  o.l  Tj. 
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Did  para,  (a)  stand  alone,  or  even  did  it  stand  with  para,  (c) 
and  no  other,  it  might  well  be  that  it  would  give  the  right  to  appeal 
in  respect  of  the  quantum  of  costs.  But  para.  ( d ) must  also  be 
considered.  Gibson  v.  Hawes  (1911),  24  O.L.R.  543,  shews  that 
para,  (a)  is  controlled  in  its  universality  by  the  other  paragraphs — 
and,  while  that  decision  is  not  binding  upon  us,  I think  that  it  is 
sound  and  should  be  followed.  In  Weaver  v.  Sawyer  (1889),  16 
A.R.  422,  much  the  same  point  came  up,  and  it  was  held  that  the 
general  right  of  appeal  was  limited  by  a special  provision,  and 
that  the  special  provision  was  to  govern.  Paragraph  (d)  gives  a 
right  to  appeal  in  questions  of  costs,  but  that  right  is  limited  to 
the  case  of  an  “appeal  from  taxation  or  otherwise,  which  has  the 
effect  of  depriving  the  plaintiff  of  County  Court  costs,”  etc. — not 
the  present  case. 

I am  of  opinion  that  the  generality  of  paras,  (a)  and  (c)  is 
restricted  by  the  provisions  of  para.  ( d ) ; and  that  the  appeal  cannot 
be  entertained. 

The  appeal  should,  therefore,  be  dismissed.  As  to  costs,  the 
appellant  fails,  and  I can  see  no  good  reason  for  depriving  the 
respondent  of  costs. 


Appeal  dismissed  with  costs. 
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[IN  CHAMBERS.] 


Modern  Cloak  Co.  v.  Bruce  Manufacturing  Co. 

Discovery — Examination  of  Plaintiffs  Resident  Abroad — Place  for  Examination 
—Ride  328 — “Just  and  Convenient” — Practice — Position  of  Foreigner 
Suing  in  Ontario  Court — Selection  of  Commissioner  to  Take  Examination 
in  Foreign  Country. 

Under  Rule  328,  the  examination  for  discovery  of  a party  who  is  out  of  the 
jurisdiction  is  to  be  taken  at  such  place  and  in  such  manner  as  may  seem 
just  and  convenient — i.e.,  both  just  and  convenient,  not  one  or  the  other — 
and  the  Rule  is  applicable  to  ail  parties  alike.  So  the  power  of  the  Judge 
or  officer  making  the  order  is  merely  to  consider  what  is  just  and  con- 
venient in  the  case  before  him;  and,  no  two  cases  being  quite  alike,  no 
finding  in  any  one  case  is  binding  in  any  other;  though  every  case  may  afford 
some  aid — may  throw  more  or  less  light  upon  the  questions  involved  in  a 

. later  case.  The  exercise  of  discretion  must  always  depend  upon  the  cir- 
cumstances of  each  particular  case. 

A foreigner  seeking  relief  in  the  Courts  of  Ontario  should  not  be  under  any 
special  disadvantage. 

In  the  circumstances  set  out  below,  an  order  of  an  officer  of  the  Court  requiring 
the  attendance  in  Toronto  for  examination  for  discovery,  at  the  instance 
of  the  defendants,  of  two  of  the  plaintiffs,  who  lived  and  carried  on  business 
in  Baltimore,  in  the  State  of  Maryland,  was  set  aside,  and  an  order  was  made 
for  their  examination  in  Baltimore. 

Lick  v.  Rivers  (1901),  1 O.L.R.  57,  and  Diiell  v.  Oxford  Knitting  Co.  (1918), 
42  O.L.R.  408,  explained. 

Hamilton  v.  Hamilton  (1920),  47  O.L.R.  359,  discussed. 

The  parties  not  agreeing  that  the  commissioner  to  take  the  examinations  in 
Baltimore  should  be  a person  qualified  only  as  a stenographer,  it  was 
ordered  that  a Judge,  attorney-at-law,  or  court  officer,  in  Baltimore,  should 
be  appointed. 


An  appeal  by  the  plaintiffs  from  an  order  made  by  one  of  the 
Registrars,  holding  Chambers  in  place  of  the  Master  in  Chambers, 
requiring  two  of  the  members  of  the  plaintiffs’  unincorporated 
company — persons  living  in  Maryland — to  attend  in  Toronto  for 
examination  for  discovery,  at  the  instance  of  the  defendants. 

November  23.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
in  Chambers. 

J.  A.  Macintosh,  for  the  plaintiffs. 

J.  C.  McRuer,  for  the  defendants. 


December  21.  Meredith,  C.J.C.P. : — The  order  appealed 
against  was  made  by  an  acting  Master,  at  Chambers,  upon  the 
defendants’  application;  and  it  requires  that  two  members  of  the 
plaintiffs’  unincorporated  company,  each  of  whom  resides  in 
34 — 48  o.l.r. 
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Baltimore,  Maryland,  where  the  company’s  business  is  carried  on 
and  where  the  contract  in  question  in  this  action  was  made,  shall 
attend,  each  at  a different  time,  at  Toronto,  Ontario,  and  there 
submit  to  examination,  at  the  defendants’  instance,  for  discovery 
in  the  action. 

About  the  same  time  another  order  was  made  by  the  same  officer, 
upon  the  application  of  the  plaintiffs,  for  the  examination  on  com- 
mission of  several  witnesses  for  the  plaintiffs  at  Baltimore,  so  that 
their  evidence  so  taken  might  be  given  at  the  trial  in  Toronto  in 
the  plaintiffs’  behalf. 

And  the  order  that  the  two  members  of  the  company  should 
attend  at  Toronto  was  made  in  the  face  of  the  oath  of  one  of  them  : 
that  the  attendance  of  both  or  of  either  of  them  would  involve 
great  hardship  and  result  in  a very  serious  loss  of  business  by  the 
plaintiffs;  that  the  conduct  of  such  business  requires  an  intimate 
knowledge  of  the  company’s  affairs  and  of  the  goods  in  which  it 
deals,  the  conditions  of  the  market,  and  the  relations  of  the  com- 
pany with  its  customers  and  with  other  concerns;  and  that  such 
matters  are  peculiarly  within  the  knowledge  of  the  two  persons  to 
be  examined;  and  that  there  is  no  person  in  their  employment  who 
can  take  their  places,  or  be  charged  with  exercising  the  discretion 
and  judgment  which  they  are  called  upon  daily  to  use;  and  that  any 
attempt  to  delegate  their  duties  to  any  one  would  result  in  diffi- 
culties and  probably  errors  involving  substantial  loss.  And  not 
only  in  the  face  of  such  evidence,  but  also  without  a word,  upon 
oath  or  otherwise,  in  contradiction  of  it  or  in  the  assertion  of  any 
kind  of  loss  or  inconvenience  to  the  defendants  if  the  examinations 
are  all  had  in  Baltimore  at  the  one  time. 

It  may  be  added,  too,  that  the  action  is  a simple  one,  involving 
only  an  everyday  mercantile  transaction;  and  an  action  in  which 
the  single  question  involved  seems  to  be  whether  the  defendants, 
the  purchasers  of  clothing  bought  to  sell  again,  were  entitled  to 
delivery  of  the  goods  before  payment  for  them,  their  order  for  the 
goods  being  in  writing  signed  by  them,  and  subsequent  dealings 
being  all  through  correspondence  only. 

In  these  circumstances,  the  orders  in  question  for  these  several 
examinations,  and  for  the  more  important  one — to  obtain  evidence 
for  the  trial — to  be  taken  at  Baltimore,  whilst  the  less  important 
ones — discovery  only — must  be  at  Toronto,  apparently  only 
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because  no  one  in  Baltimore  is  competent  to  take  them,  seems  to 
me,  I feel  bound  to  say,  more  like  a burlesque  of  a just,  impartial, 
and  reasonable  administration  of  justice  than  the  reality  of  such 
administration. 

There  should  be  no  hesitation  in  allowing  this  appeal  and 
directing  that  all  examinations  be  had  at  Baltimore. 

But  it  is  proper  to  add  that  the  learned  officer,  seeing  the  effect 
of  his  rulings,  endeavoured  to  avoid  it  by  getting  the  consent  of 
the  defendants  that  all  examinations  be  had  at  Baltimore;  but, 
that  being  refused,  he  thought  that  he  was  bound  by  the  cases 
Lick  v.  Rivers  (1901),  1 O.L.R.  57,  and  Hamilton  v.  Hamilton 
(1920),  47  O.L.R.  359,  to  make  the  orders  as  they  are. 

In  that  he  was  quite  mistaken.  The  practice  is  settled  by  the 
Rules  of  Court,  confirmed  by  legislation — Rule  328* — not  by 
judicial  opinion.  The  Rule  is  plain  and  explicit:  the  examination 
is  to  be  taken  at  such  place  and  in  such  manner  as  may  seem  just 
and  convenient;  both  just  and  convenient,  not  one  or  the  other; 
and  it  is  to  be  observed  that  it  is  a Rule  applicable  to  all  parties 
alike.  So  the  power  of  the  Judge  or  officer  making  the  order  is 
merely  to  consider  what  is  just  and  convenient  in  the  case  before 
him;  and,  no  two  cases  being  quite  alike,  no  finding  in  any  one  case 
is  binding  in  any  other:  though  every  case  may  afford  some  aid; 
may  throw  more  or  less  light  upon  the  questions  involved  in  a later 
case.  The  exercise  of  discretion  in  such  cases  as  these  must  always 
“depend  upon  the  circumstances  of  each  particular  case:”  see 
Grant  v.  Banque  Franco-Egyptienne  (1876),  unreported,  cited  in 
Spiller  v.  Paris  Skating  Rink  Co.  Limited  (1878),  27  W.R.  225,  at 

p.  226. 

The  learned  Chief  Justice  who  decided  the  case  of  Lick  v. 
Rivers  made  no  attempt  to  lay  down  any  general  rule,  but  very 
properly  dealt  with  the  case  upon  its  own  facts,  and  merely  refused 
to  interfere  with  an  order  made  by  a Local  Judge  for  the  examina- 
tion of  the  plaintiff  at  the  instance  of  the  defendant  at  a place  about 
half  way  between  the  place  where  the  action  was  brought  and  the 
place  where  the  plaintiff  resided. 

*328.  Where  a party  to  be  examined  is  out  of  Ontario  the  Court  may 
order  the  examination  to  be  taken  at  such  place  and  in  such  manner  as  may 
seem  just  and  convenient  . . . 
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There  was  no  intention  in  the  decision  of  the  case  of  Duell  v. 
Oxford  Knitting  Co.  (1918),  42  O.L.R.  408,  to  question  the  decision 
of  Lick  v.  Rivers.  There  was  no  kind  of  need  to  do  so.  The  cases 
were  different  in  their  facts  and  circumstances;  and  it  may  be  that, 
if  all  the  facts  and  circumstances  of  the  latter  case  were  known  to 
me  as  well  as  they  must  have  been  known  to  the  learned  Judge  who 
decided  it,  I should  be  able  to  agree  entirely  with  the  ruling  in  it. 

And  I am  quite  sure  that  it  could  not  have  been  meant  by  the 
learned  Judge  who  decided  the  case  of  Hamilton  v.  Hamilton  to 
adopt  any  practice  inconsistent  with  Rule  328,  or  to  take  from  or 
add  to  its  requirements,  or  indeed  to  decide  anything  but  that, 
on  the  particular  facts  of  that  case,  justice  and  convenience  required 
that  the  examination  should  be  had  in  Toronto;  and  so  that  de- 
cision in  no  sense  bound  the  acting  Master  to  make  the  order  now 
appealed  against;  but,  if  the  learned  Judge  had  any  such  intention, 
it  would  not  have  been  necessary  for  the  decision  of  the  case,  and 
would  have  been  contrary  to  the  rule  governing  the  practice,  and 
so  not  binding  upon  any  one. 

The  learned  Judge  who  decided  that  case  fell  into  the  error  of 
supposing  that  the  case  of  Lick  v.  Rivers  was  not  cited  in  the  case 
of  Duell  v.  Oxford  Knitting  Co.,  and  of  imagining  that  the  two 
decisions  were  in  conflict  With  one  another. 

Lick  v.  Rivers  was  cited  and  its  effect  pointed  out  during  the 

argument,  and  it  was  a case  so  obviously  different  in  its  facts,  that 

! 

it  should  have  been  thought  a waste  of  words,  and  so  of  expense 
in  reporting,  to  state  again  that  which  had  been  plainly  stated 
during  the  argument  and  seemed  to  be  so  obvious. 

The  sole  question  must  be,  in  each  case,  what,  upon  its  facts 
and  circumstances,  is  most  just  and  convenient.  Where  the 
examination  is  of  a defendant,  his  personal  convenience  must 
necessarily  be  taken  into  account;  and  the  plaintiff’s  personal 
convenience  is  out  of  the  question  when  there  is  no  need  for  him 
to  attend,  as  almost  invariably  is  the  case,  and  vice  versa. 
Personal  convenience  is  one  of  the  conveniences  to  be  considered 
and  frequently  the  paramount  one;  and  it  is  always  an  important 
one — though  sometimes  forgotten — in  regard  to  witnesses  incon- 
vienced  and  put  to  loss  in  giving  their  aid  in  the  administration  of 
justice. 
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In  addition  to  the  Rules  referred  to  in  the  case  of  Duell  v. 
Oxford  Knitting  Co.,  as  shewing  legislative  and  judicial  solicitude 
for  the  convenience  of  the  person  to  be  examined,  Rule  275  may  be 
mentioned.  It  provides  for  one  party  requiring  an  opposite  party 
to  attend  at  the  trial  for  the  purpose  of  being  examined  as  a 
witness,  but  only  if  he  reside  within  the  jurisdiction,  that  is,  in 
this  Court,  in  Ontario;  and  yet  it  is  proposed  to  introduce  the 
anomaly  of  compelling  an  opposite  party  out  of  the  jurisdiction 
to  come  to  the  place  of  trial  for  examination  for  discovery;  dis- 
covery which  in  the  case  of  a corporation  cannot  be  given  in  evi- 
dence at  the  trial. 

And,  continuing  the  multiplication  of  inconsistencies  which 
such  an  order  as  that  in  question  creates,  though  a party  to  be 
examined  for  discovery  must  ordinarily  be  examined  in  the  county 
in  which  he  resides:  Rules  337  and  345;  yet,  according  to  the  ruling 
appealed  against,  if  he  resides  out  of  the  jurisdiction,  and  so  the 
more  needs  to  be  examined  at  home,  he  is  obliged  to  come  here, 
no  matter  how  great  a distance  he  must  travel — in  this  case 
about  500  miles — for  a like  examination.  So  too  if  a plaintiff  live  in 
the  remotest  part  of  Ontario,  though  on  the  boundary-line,  he 
should  be  examined  there,  whilst  if  he  live  only  a step  away  on 
the  other  side  of  the  line,  he  should  come  to  Toronto. 

The  like  care  is  shewn  for  the  insured  who  is  in  the  position  of 
a plaintiff,  under  the  Ontario  Insurance  Act:  see  sec.  201. 

I repudiate  entirely  any  such  notion  as  that  a foreigner  seeking 
relief  in  these  provincial  Courts  is  under  any  special  disadvantage. 
All  litigants  stand  upon  an  equal  footing;  none  can  be  treated  by 
Judge  or  Court  as  seeking  any  favour  from  it  or  him.  The  right 
to  sue  is  no  privilege  for  which  he  may  be  put  to  any  disadvantage. 
The  needs  of  trade  and  commerce,  the  comity  of  nations,  and  the 
laws  of  this  Province,  give  to  alien  friends  the  same  right  to  resort 
to  these  Courts  as  they  give  to  subjects. 

And  any  suggestion  that  examinations  for  discovery,  or  other 
purposes,  cannot  be  as  well  taken  in  Baltimore  as  in  Toronto  is 
quite  too  parochial  to  be  taken  seriously.  Experience  proves  that 
the  best  examinations  often  are  those  taken  in  Great  Britain,  and 
that  those  taken  in  the  United  States  of  America  compare  very 
favourably  with  those  taken  in  Ontario  or  elsewhere  in  Canada. 


Meredith, 

C.J.C.P. 

1920 

Modern 
Cloak  Co. 

v. 

Bruce 

Manufac- 

turing 

Co. 


474 


ONTARIO  LAW  REPORTS. 


Meredith, 

C.J.C.P. 

1920 

Modern 
Cloak  Co. 
v. 

Bruce 

Manufac- 

turing 

Co. 


[VOL. 


The  suggestion  that  there  has  been  a practice  in  this  Court 
requiring  all  plaintiffs  to  come  to  Toronto  or  elsewhere  in  Ontario 
for  examinatiqn  for  discovery  at  the  instance  of  the  defendants,  is 
tantamount  to  saying  that  Rule  328  is  altogether  disregarded;  that 
there  is  in  our  practice  the  anomaly,  if  not  absurdity,  of  requiring 
a plaintiff  to  come  to  Ontario  for  examination  for  discovery  merely, 
whilst  he  may  for  the  purposes  of  the  trial  give  his  evidence,  generally, 
where  he  resides;  and  of  enabling  a defendant  to  compel  a plaintiff 
to  abandon  his  action  rather  than  come  from  any  part  of  the  world, 
outside  the  Province  of  Ontario,  to  submit  to  examination  for 
discovery,  or  even  a pretended  discovery;  and  the  suggestion  is 
refuted  by  the  constantly  occurring  use  at  trials  of  depositions 
taken  on  such  examinations  had  out  of  Ontario.  The  suggestion 
that  a plaintiff  may  be  brought,  if  the  defendants  insist  upon  it, 
from  England,  or  indeed  China,  for  such  a purpose  or  pretended 
purpose,  proves  its  own  worthlessness. 

Except  Hamilton  v.  Hamilton , and  in  it,  Mr.  McRuer  has  not 
been  able  to  discover  a case,  line,  or  word  to  aid  him  in  supporting 
the  order  in  question.  He  could  hardly  have  expected  that  he 
should;  and,  assuredly,  it  should  have  been  strange  if  his  industry 
could  have  made  any  such  discovery. 

The  consequences  of  such  a practice  also  condemn  it.  The 
results,  in  this  case,  of  the  order  appealed  against  being  sustained, 
might  very  well  be : that  this  action  should  be  discontinued,  and  a 
new  action  brought  at  Baltimore,  where  the  contract  was  made 
and  broken;  which  would  necessitate  a trial  of  the  merits  there, 
and  the  defendants  would  be  subjected  to  another  action  here,  on, 
and  to  enforce,  the  judgment  recovered  there,  if  the  plaintiffs  were 
successful  in  it.  Given  by  the  plaintiffs  an  examination  of  them 
for  discovery  and  a trial  at  their  own  door,  the  defendants’  too 
great  greed  might  very  well  cause  them  the  loss  of  these  advantages 
bestowed  upon  them;  and  the  foreigner  might  very  well  turn  his 
back  upon  a Court  in  which  all  are  not  upon  an  even  footing. 

The  appeal  is  allowed;  all  examinations  are  to  be  had  at  Balti- 
more, and  preferably  at  the  one  time ; costs  of  this  appeal  are  to  be 
costs  in  the  action  to  the  plaintiffs  only. 

The  defendants  now  find  fault  with  the  commissioner  appointed 
to  take  the  evidence  at  Baltimore,  though  it  seems  that  no  objec- 
tion was  made  at  Chambers;  but,  as  the  only  qualification  which 
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the  person  appointed  has  is  said  to  be  experience  in  stenography, 
it  is  proper  that  some  one  more  fully  qualified  should  be  appointed; 
and,  as  there  are  Judges,  attorneys-at-law,  and  court  officers  there 
as  numerous  and  as  well  qualified  as  here,  one  of  them  should  be 
appointed;  though,  I am  bound  to  add,  if  examinations  are  con- 
ducted there  as  often  they  are  here,  the  person  examined  answering 
or  refusing  to  answer,  not  on  the  examiner’s  ruling,  but  upon  the 
advice  of  his  counsel  or  solicitor,  or  indeed  sometimes  solicitor’s 
clerk,  experience  in  shorthand  writing  may  be  the  best  if  not  the 
only  qualification  needed;  so  it  is  not  surprising  that  parties  some- 
times agree  upon  such  an  examiner. 


[IN  CHAMBERS.] 

Rex  v.  Lem aire. 

Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  40 — 
Keeping  Intoxicating  Liquor  for  Sale  without  License — Action  of  Board  oj 
License  Com77iissioners — Export  “Warehouse” — Licenses  not  Issued — • 
Secs.  40,  46,  cmd  139  of  Act — Extra-provincial  Trade— Evidence — Onus — 
Motion  to  Quash  Conviction — Sec.  88 — Possession  of  Liquor  for  Purpose  of 
Export  fro7n  Ontario  only — Lawful  Possession. 

Upon  a motion  to  quash  a magistrate’s  conviction  for  unlawfully  keeping 
intoxicating  liquor  for  sale  without  a license,  it  appeared,  from  the  reasons 
given  by  the  magistrate  for  convicting,  that  the  conviction  was  based 
upon  the  fact  that  the  defendant’s  employers  had  in  a certain  building 
intoxicating  liquor  only  for  the  purpose  of  export  from  Ontario — and  what 
was  proved  for  the  prosecution  was  the  possession  of  liquor  for  sale  out  of 
Ontario  only — and  upon  the  opinion  of  the  magistrate  that  the  building 
could  not  be  considered  a “warehouse”  within  the  meaning  of  sec.  46  of 
the  Ontario  Temperance  Act. 

Sincd  the  decision  in  Graham  & Stra7ig  v.  Dominion  Express  Co.  (1920), 
48  O.L.R.  83,  the  Board  of  License  Commissioners  for  Ontario  had  treated 
secs.  40  and  46  of  the  Act  as  ultra  vires  of  the  Provincial  Legislature,  and 
had  ceased  to  inspect  buildings  and  grant  licenses  or  permissions  under  the 
provisions  of  those  sections  to  any  one  carrying  on  extra-provincial  trade 
only,  which  was  the  reason  why  the  defendant’s  employers  were  without 
a license  or  “permit”  and  had  not  had  their  building  inspected: — 

Held,  that  the  effect  of  the  decision  in  the  case  cited  is  that  either  sec.  139  of 
the  Act  takes  extra-provincial  trading  out  of  secs.  40  and  46,  or  else  those 
sections  are  ultra  vires  as  to  such  trading;  the  decision  justified — indeed 
made  necessary — the  course  taken  by  the  Board;  and  the  conviction,  being- 
based  upon  secs.  40  and  46,  could  not  stand. 

Held,  also,  that  the  magistrate’s  statement  that  the  building  could  not  be 
considered  a “warehouse”  was  quite  unsupported  by  the  evidence. 

Held,  also,  that  there  was  no  evidence  upon  which  reasonable  men  could  find 
that  the  defendant  or  his  employers  were  engaged  or  intended  to  engage  in 
any  but  extra-provincial  trade,  or  that  they  were  in  any  but  lawful  posses- 
sion of  liquor;  and  so  sec.  88  of  the  Act  had  no  application. 

But,  semble,  if  sec.  88  could  be  deemed  to  have  any  bearing  on  this  case,  the 
contention  of  counsel  for  the  magistrate,  that,  once  a case  is  brought 
within  that  section,  the  magistrate’s  finding  is  conclusive  upon  such  an 
application  as  this,  was  unwarranted. 

Section  88  and  the  case  of  Rex  v.  Le  Clair  (1917),  39  O.L.R.  436,  considered 
and  explained. 
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Motion  for  an  order  quashing  the  conviction  of  the  defendant, 
by  the  Police  Magistrate  for  the  City  of  Ottawa,  for  unlawfully 
keeping  intoxicating  liquor  for  sale  without  a license. 


November  26.  The  motion  was  heard  by  Meredith,  C.J.C.P., 
in  Chambers. 

James  Haver son , K.C.,  for  the  applicant. 

Edward  Bayly , K.C.,  for  the  magistrate. 


December  21.  Meredith,  C.J.C.P. : — The  only  ground  upon 
which  the  conviction  in  question  was  supported  in  argument 
was:  that,  under  sec.  88  of  the  Ontario  Temperance  Act,  the 
applicant  was  prima  facie  liable  to  conviction;  and  that  in  such  a 
case  a conviction  can  never  be  quashed  on  the  ground  that  there 
is  not  evidence  to  support  it;  the  case  of  Rex  v.  Le  Clair  (1917), 
39  O.L.R.  436,  being  relied  upon  as  an  authority  fully  supporting 
that  ground. 

But  that  is  not  the  only  question  involved:  the  magistrate  has 
given  his  reasons  for  convicting:  and  if  from  them  it  appears  that 
the  conviction  was  based  upon  an  erroneous  view  of  the  law  it 
cannot  stand. 

In  them  he  shews  that  the  conviction  was  not  based  upon 
sec.  88  of  the  Act;  but  was  based  upon  the  fact  that  the  applicant’s 
employers,  who  wrere  carrying  on  the  business  in  question,  had 
no  license  or  permission  from  the  Board  of  License  Commissioners; 
and  also  on  his  opinion  that  the  building  in  which  the  business 
was  carried  on  could  not  be  considered  a warehouse  because  not 
suitable  for  that  purpose. 

It  is  plain,  therefore,  that  the  conviction  was  based  entirely 
on  secs.  40*  and  46f  of  the  Act;  sections  which,  until  the  decision 
of  the  case  of  Graham  & Strang  v.  Dominion  Express  Co.  (1920), 

*40.  No  person  shall  . . . expose  or  keep  for  sale  or  . . . sell 
. . . to  any  other  person  any  liquor  without  having  first  obtained  a 

license  under  this  Act  authorising  him  so  to  do,  and  then  only  as  authorised 
by  such  license  and  as  prescribed  by  this  Act. 

|46. — (1)  Nothing  herein  contained  shall  prevent  any  person  from 
having  liquor  for  export  sale  in  his  liquor  warehouse,  provided  such  liquor 
warehouse  and  the  business  carried  on  therein  complies  with  the  requirements 
in  sub-section  2 hereof  mentioned,  or  from  selling  from  such  liquor  warehouse 
to  persons  in  other  Provinces  or  in  foreign  countries. 

(2)  The  liquor  warehouse  in  this  section  mentioned  shall  be  suitable  for 
the  said  business  and  shall  be  subject  to  the  approval  of  the  Board  . . . 


XL  VIII.] 


ONTARIO  LAW  REPORTS. 


477 


48  O.L.R.  83,  55  D.L.R.  39,  were  treated  as  lawfully  applicable 
to  extra-provincial,  as  well  as  to  inter-provincial,  sales  of  liquor: 
and,  accordingly,  persons  carrying  on  business  in  extra-provincial 
trade  only,  such  as  the  business  in  question  is,  were  required  by 
the  Board  to  comply  with  the  provisions  of  these  two  sections,  a 
license  or  “permit”  being  given  after  inspection  of  the  “ware- 
house,” and  finding  that  it  complied  with  the  requirements  of 
sec.  46. 

But  ever  since  the  decision  of  that  case  the  Board  has  appar- 
ently treated  these,  two  sections  of  the  Act  as  ultra  vires  of  the 
Provincial  Legislature,  and  has  ceased  to  inspect  and  grant 
licenses  or  permissions  under  their  provisions  to  any  one  carrying- 
on  extra-provincial  trade  only;  and,  for  that  reason  only,  the 
applicant’s  employers  are  without  a license  or  “permit,”  and 
have  not  had  their  building  inspected:  and  indeed  it  seems  plain, 
from  the  evidence  for  the  prosecution  in  this  case,  that  the  Board 
did  not  authorise  it  and  is  standing  aloof  from  it:  but  that  is,  of 
course,  a matter  of  no  material  consequence. 

The  decision  upon  which  the  Board  acted  quite  justified  the 
course  said  to  have  been  taken  by  it,  indeed  made  it  necessary: 
the  effect  of  that  decision  being  that:  either  sec.  139*  of  the  Act 
takes  extra-provincial  trading  out  of  secs.  40  and  46,  or  else  those 
sections  are  ultra  vires,  as  to  such  trading. 

The  conviction  based  upon  them,  therefore,  cannot  stand: 
whether  or  not  it  would  if  the  Board  were  mistaken  as  to  the  law 
and  refused  to  license  only  under  such  mistake. 

And  I may  add  that  the  magistrate’s  statement  that  the 
building  in  which  it  was  intended  to  carry  on  business  could  not 
be  considered  a warehouse  is  quite  unsupported  by  the  evidence: 
it  had  been  a warehouse  for  a brewing  company,  and  was  being- 
adapted  to  the  requirements  of  the  new  business,  and  there  is 
really  nothing  to  shew  that  it  would  not,  when  finished,  be  quite 
suitable  for  the  purpose. 

*139.  While  this  Act  is  intended  to  prohibit  and  shall  prohibit  transactions 
in  liquor  which  take  place  wholly  within  the  Province  of  Ontario,  except  under 
license  or  as  otherwise  specially  provided  by  this  Act,  and  to  restrict  the 
consumption  of  liquor  within  the  limits  of  the  Province  of  Ontario,  it  shall  not 
affect  and  is  not  intended  to  affect  bond  fide  transactions  in  liquor  between 
a person  in  the  Province  of  Ontario  and  a person  in  another  Province  or  in  a 
foreign  country,  and  the  provisions  of  this  Act  shall  be  construed  accordingly. 
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So,  too,  upon  the  ground  that  Mr.  Bayly  chose  to  support  the  ’ 
conviction,  it  should,  in  my  opinion,  fall,  if  the  other  point  were 
not  fatal  to  it. 

Mr.  Haverson’s  bugbear,  sec.  88*,  is  really  not  as  formidable, 
objectionable,  and  vicious  as  he  seems  to  imagine,  though  it  goes 
a long  way  contrary  to  that  which  is  the  rule  in  trials  generally 
and  which  generally  must  always  be  the  rule.  But  it  does  not  make 
all  the  innocent  guilty  It  must  be  given  a reasonable  meaning, 
the  meaning  that  when  any  one  charged  with  an  offence  against 
the  provisions  of  the  Act  is  proved  to  be  or  to  have  been  in  posses- 
sion, charge,  or  control  of  liquor  under  such  circumstances  as 
would  make  him  guilty  of  the  offence  charged,  then,  if  it  is  not  shewn 
to  be  a lawful  possession,  charge,  or  control,  he  may  be  convicted. 
Mere  possession,  charge,  or  control  does  not  make  an  accused 
person  even  primd  facie  guilty  of  all  the  crimes  of  the  Ontario 
Temperance  Act  calendar.  If  any  one  is  charged  with  selling 
liquor  which  it  is  proved  he  once  had,  but  which  now  some  one 
else  has,  he  may,  not  must,  be  convicted  if  he  fails  to  shew,  as  he 
should  be  able  easily  to  do  if  innocent,  that  the  change  of  possession 
was  lawful,  whilst  if  charged  with  unlawfully  having  liquor,  and 
the  prosecution  prove  only  that  the  possession  was  had  in  the 
dwelling  house  in  which  the  accused  resides,  the  prosecution  must 
fail;  whilst,  if  it  is  in  a place  where  it  may  not  lawfully  be  had, 
the  onus,  apart  from  the  section,  should  be  on  the  accused  to 
exculpate  himself.  And,  when  a case  is  made  against  an  accused 
person  under  sec.  88,  its  weight  must,  of  course,  depend  upon  its 
circumstances. 

The  onus  being  upon  an  accused  person,  no  matter  what 
the  nature  of  the  crime,  is  not  an  uncommon  thing:  it  is,  upon 
a question  of  insanity:  the  Criminal  Code,  sec.  19;  see  Rex  v. 
Anderson  (1914),  16  D.L.R.  203,  22  Can.  Crim.  Cas.  455;  and  is 
on  all  pleas  by  way  of  confession  and  avoidance;  nor  is  it  an 

*88.  If,  in  the  prosecution  of  any  person  charged  with  committing  an 
offence  against  any  of  the  provisions  of  this  Act  in  the  selling  or  keeping  for 
sale  or  giving  or  keeping  or  having  or  purchasing  or  receiving  of  liquor,  primd 
facie  proof  is  given  that  such  person  had  in  his  possession  or  charge  or  control 
any  liquor  in  respect  of,  or  concerning  which,  he  is  being  prosecuted,  then 
unless  such  person  prove  that  he  did  not  commit  the  offence  with  which  he  is 
so  charged  he  may  be  convicted  accordingly. 
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uncommon  thing  in  such  cases  for  the  trial  Judge  to  direct  an 
acquittal  because  upon  the  case  for  the  prosecution,  or  upon  the 
defence  as  well,  reasonable  men  could  not  find  otherwise. 

But  that  is  digressing  from  Mr.  Bayly’s  contention  that  once 
a case  is  brought  within  sec.  88  the  magistrate’s  finding  is  con- 
clusive upon  such  an  application  as  this. 

It  must  be  remembered  that  in  such  an  application  as  this 
the  Supreme  Court  of  this  Province  is  exercising  its  supervising 
powers  over  an  inferior  court,  over  inferior  judicial  officers  fre- 
quently without  legal  training,  but  having  their  natural  local 
prejudices  and  predilections  and  widely  differing  one  from 
another  in  their  views;  and  that  under  the  Act  very  extraordinary 
powers  of  confiscation  of  property  and  of  fine  and  imprisonment 
are  conferred  upon  them  without  any  right  of  appeal;  and  so  there 
is  especial  reason  for  watchful  and  careful  exercise  of  such  super- 
vising duties  and  powers. 

And  all  this  seems  to  me  to  have  been  present  to  the  mind  of 
the  Legislature  in  framing  and  passing  the  enactment ; for,  instead 
of  prohibiting  certiorari , as  is  sometimes  done,  the  Legislature  by 
the  102nd  section  provides  only  that  a conviction  shall  not  be 
quashed  when  “there  is  evidence  to  support”  it,  the  intention  no 
doubt  being  that  the  ordinary  rule  should  prevail  as  to  quashing 
convictions,  which,  like  verdicts,  should  be  set  aside  when  there 
is  no  reasonable  evidence  to  support  them,  when  reasonable  men 
could  not  find  as  has  been  found  in  the  conviction  or  verdict 
complained  of. 

The  fact  that  the  onus  may  have  been  upon  one  side  or  the 
other  cannot  make  any  difference,  if,  upon  the  whole  evidence, 
reasonable  men  could  not  have  come  to  the  conclusion  to  which 
the  magistrate  has  given  effect. 

I cannot  think  that  the  learned  Judge  who  decided  the  case 
of  Rex  v.  LeClair  really  meant  to  express  a contrary  view,  much 
less  to  decide  that  in  no  case  coming  under  sec.  88  could  a con- 
viction be  quashed  for  want  of  “evidence  to  support”  it.  All 
that  that  case  seems  to  me  to  have  really  decided  was:  that, 
in  view  of  the  circumstantial  evidence  set  out  at  the  conclusion 
of  the  judgment,  the  magistrate  could  not  be  found  fault  with, 
in  certiorari  proceedings,  for  refusing  to  give  effect  to  the  unsup- 
ported testimony  of  the  accused  that  he  was  not  guilty. 
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And,  it  may  be  added,  if  Mr.  Bayly’s  contention  be  right, 
every  police  magistrate  has,  and  any  two  justices  of  the  peace 
have,  greater  powers  than  the  Provincial  Legislatures — have  powers 
equal  to  those  of  Parliament;  by  the  simple  process  of  such  prose- 
cutions and  convictions  as  this  he  or  they  can  crush  any  extra- 
provincial trader  and  so  all  extra-provincial  trade : charges  such  as 
this  and  convictions,  from  which,  by  reason  of  sec.  88,  there  can 
be  no  relief,  no  matter  how  clearly  it  may  be  proved  that  the 
liquor  in  possession  of  the  accused  is  for  extra-provincial  trade 
only,  would  put  an  end  to  any  business,  however  extensive — a state 
of  affairs  which,  if  it  really  existed,  would  afford  some  reason  for 
Mr.  Haverson’s  fulminations  against  the  iniquity  of  sec.  88. 

But,  if  I am  wrong  and  Mr.  Bayly  is  right  as  to  the  meaning 
of  the  learned  Judge,  and  if  that  meaning  were  not — as  I think 
it  would  be — unnecessary  for  the  determination  of  that  case,  and 
if  Mr.  Bayly  is  right  in  his  contention  that  a decision  under  the 
Ontario  Temperance  Act  comes  within  the  provision  of  sec.  32 
of  the  Judicature  Act,  I should  refer  this  case  to  a Divisional 
Court. 

There  was  no  evidence  in  this  case  upon  which  reasonable 
men  could  find  that  the  applicant  or  his  employers  were  engaged 
or  intended  to  engage  in  any  but  extra-provincial  trade,  or  that 
they  were  in  any  but  lawful  possession  of  liquor.  The  magistrate 
has  not  found  otherwise,  and  no  one  could  so  find:  the  charge 
of  keeping  for  sale  in  Ontario,  if  that  is  what  the  charge  meant, 
entirely  failed  on  the  evidence  for  the  prosecution;  and  no  one 
has  yet  been  so  absurd  as  to  say  that,  when  the  prosecution  dis- 
proves the  charge,  the  onus  is  still  upon  the  accused  to  prove  that 
he  is  not  guilty  of  it;  but,  if  it  were,  he  proved  it. 

What  was  proved  for  the  prosecution  was  possession  of  liquor 
for  sale  out  of  Ontario  only;  and  so  sec.  88  never  came  into  effect. 

On  all  grounds  the  conviction  is  quashed. 
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[IN  CHAMBERS.] 

Re  Petrie  Manufacturing  Co.  v.  Wright. 

County  Courts — Jurisdiction — Trial  of  Action  in  Place  other  than  County 

Town  of  County  or  District  in  which  Action  Commenced — County  Courts 

Act,  secs.  25,  26 — Rules  245  (a),  767,  768 — Prohibition. 

The  County  Court  of  one  county,  or  a Judge  thereof,  has  no  power  to  try, 
within  that  county,  an  action  brought  in  the  County  Court  of  another  county, 
in  the  absence  of  any  order  transferring  the  action  under  sec.  25  of  the 
County  Courts  Act,  or  of  any  order  changing  the  venue  under  Rule  767. 
Rule  768,  which  makes  the  Rules  and  the  practice  and  procedure  in  Supreme 
Court  actions  applicable  to  County  Court  actions,  is  qualified  by  the  words 
“so  far  as  the  same  can  be  applied.”  In  view  of  the  special  provisions  of 
sec.  25  and  Rule  767,  the  provisions  of  Rule  245  (a)  cannot  be  applied  to 
County  Court  actions  so  as  to  give  the  plaintiff  the  right  to  commence 
an  action  in  one  County  Court  and  lay  the  venue  in  another  county.  When 
a plaintiff  issues  a writ  of  summons  in  a County  Court  he  impliedly  lays 
the  venue  at  the  county  town  of  that  county — any  express  laying  of  the 
venue  there  is  a mere  formality. 

The  plaintiffs  commenced  an  action  in  the  District  Court  of  the  District  of 
S.,  and  named  H.,  the  county  town  of  the  county  of  W.,  as  the  place  of 
trial,  and,  without  making  any  application  to  change  the  place  of  trial  to 
H.,  served  notice  of  trial  for  II.  and  caused  the  action  to  be  entered  for 
trial  at  a sittings  of  the  County  Court  of  the  County  of  W.,  to  be  held  in 
H.  The  defendant  moved  before  the  Judge  of  the  District  Court  of  the 
District  of  S.  to  set  aside  the  notice  of  trial,  but  the  motion  was  dismissed: — 
Held,  that  the  defendant  was  entitled  to  an  order  prohibiting  the  Judges  of 
the  County  Court  of  the  Gounty  of  W.  from  proceeding  with  the  trial  of  the 
action  in  that  Court,  until  such  time  as  an  order  should  be  made  under 
Rule  767  changing  the  place  of  trial  to  H. — neither  that  Court  nor  the 
Judges  thereof  having  any  jurisdiction  to  try  the  action. 

Section  26  of  the  County  Courts  Act  is  limited  to  cases  in  which  the  action 
or  counterclaim  is  transferable  under  the  provisions  of  the  County  Courts 
Act,  that  is,  transferable  by  reason  of  some  lack  of  jurisdiction  in  the 
County  or  District  Court  in  which  the  action  is  commenced,  and  has  no 
application  to  cases  coming  properly  under  Rule  767. 

Prohibition  appeared  to  be  the  only  appropriate  remedy  for  the  defendant, 
and  was  applicable  in  the  circumstances  of  this  case. 

Motion  by  the  defendant  for  an  order  prohibiting  the  Judges 
of  the  County  Court  of  the  County  of  Wentworth  from  proceeding 
with  the  trial  of  this  action  in  that  Court,  on  the  ground  that  that 
Court  and  the  Judges  thereof  have  no  jurisdiction  to  try  the  action. 

December  17.  The  motion  was  heard  by  Orde,  J.,  in  Chambers. 

E.  B.  Titus , for  the  defendant. 

G.  R.  Munnoch,  for  the  plaintiffs. 

December  21.  Orde,  J.: — The  action  was  commenced  by  writ 
of  summons  specially  endorsed  with  a claim  for  the  price  of  goods 
sold  and  delivered,  issued  out  of  the  District  Court  of  the  District 
of  Sudbury.  The  writ  purported  to  lay  the  venue  at  Hamilton. 
The  defendant  delivered  a statement  of  defence  and  counterclaim, 
to  which  the  plaintiffs  delivered  a reply  and  a defence  to  the  counter- 
claim, and  the  pleadings  were  in  due  course  closed. 
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The  next  step  which,  in  my  judgment,  the  plaintiffs  ought  to 
have  taken,  if  they  desired  a trial  at  Hamilton  rather  than  at 
Sudbury,  was  to  apply  to  the  District  Court  Judge  at  Sudbury  or 
to  the  Master  in  Chambers,  under  Rule  767*,  for  an  order  changing 
the  place  of  trial  to  Hamilton.  The  plaintiffs,  however,  without 
making  any  such  application,  served  notice  of  trial  for  Hamilton, 
in  the  county  of  Wentworth,  for  the  7th  December,  1920,  and  the 
action  was  set  down  for  trial  there.  The  notice  of  trial  and  the 
praecipe  for  the  entry  of  the  action  for  trial  at  Hamilton  are  both 
entitled  “In  the  District  Court  of  the  District  of  Sudbury.” 

The  defendant  then  moved  before  the  District  Court  Judge 
at  Sudbury  to  set  aside  the  notice  of  trial,  but  this  motion  was 
dismissed.  I have  not  been  furnished  with  a copy  of  the  learned 
District  Court  Judge’s  reasons,  if  any,  for  such  dismissal,  nor  with 
a copy  of  his  order.  I assume  that  his  order  does  nothing  more 
than  dismiss  the  motion,  and  does  not  purport  to  be  an  order  made 
under  Rule  767. 

The  argument  before  me  was  directed  almost  wholly  to  ques- 
tions as  to  the  territorial  jurisdiction  of  the  County  Courts  and  of 
the  Judges  thereof,  as  to  the  powers  of  the  Supreme  Court  to 
prohibit  a County  Court  Judge  at  all,  in  view  of  the  provisions  of 
sec.  26  of  the  County  Courts  Act,  R.S.O.  1914,  ch.  59,  and  as  to 
the  application  of  Rule  245f,  regarding  the  laying  of  the  venue,  to 
County  Court  actions;  and  no  mention  whatever  of  Rule  767  was 
made  to  me. 

*767.  In  all  actions  brought  in  a County  Court  the  Judge  of  the  County 
Court  where  the  proceedings  were  commenced  or  the  Master  in  Chambers 
(subject  to  appeal  in  either  case  as  if  the  case  were  in  the  Supreme  Court) 
may  change  the  place  of  trial,  and  in  the  event  of  an  order  being  obtained  for 
that  purpose,  the  Clerk  of  the  County  Court  in  which  the  action  was  com- 
menced shall  forthwith  transmit  all  papers  in  the  action  to  the  Clerk  of  the 
County  Court  to  which  the  place  of  trial  is  changed,  and  all  subsequent  pro- 
ceedings shall  be  entitled  in  such  last  mentioned  Court,  and  carried  on  in  such 
last  mentioned  county  as  if  the  proceedings  had  originally  been  commenced 
in  such  last  mentioned  Court. 

f245. — (1)  Subject  to  any  special  statutory  provisions  the  place  of  trial 
of  an  action  shall  be  regulated  as  follows : — 

(а)  The  plaintiff  shall,  in  his  statement  of  claim,  or,  where  the  writ  is 
specially  endorsed,  in  the  endorsement,  name  the  county  town  at  which  he 
proposes  that  the  action  shall  be  tried; 

(б)  Where  the  cause  of  action  arose  and  the  parties  reside  in  the  same 
county  the  place  to  be  named  shall  be  the  county  town  of  that  county; 

(c)  Save  in  mortgage  actions,  where  possession  of  land  is  claimed,  the 
place  to  be  named  shall  be  the  county  town  of  the  county  in  which  the  land  is 
situate ; 

( d ) The  action  shall  be  tried  at  the  place  so  named,  unless  otherwise 
ordered  upon  the  application  of  either  party. 


XLVIII.] 


ONTARIO  LAW  REPORTS. 


483 


I think  it  may  be  taken  for  granted  that  the  County  Court  of 
one  county,  or  a Judge  thereof,  has  no  jurisdiction  to  try  within 
that  county  an  action  brought  in  the  County  Court  of  another 
county,  except  as  such  power  is  conferred  by  some  statute  or  by 
the  Rules.  There  is  no  analogy  or  parallel  between  such  a case 
and  that  of  a Judge  of  one  County  Court  going  into  another  county 
to  try  a case  within  that  county.  In  that  case,  the  outside  Judge 
comes  into  the  county  to  sit  for  the  time  being  as  a Judge  of  the 
County  Court  of  that  county,  to  try  actions  within  the  jurisdiction 
of  that  Court.  He  is  in  reality  an  ad  hoc  Judge  sitting  in  a Court 
having  jurisdiction  over  actions  brought  in  that  Court. 

In  the  present  case,  the  question  is  as  to  the  power  of  the 
County  Court  of  one  county,  or  of  a Judge  thereof,  to  try,  within 
that  county , an  action  brought  in  another  county,  in  the  absence 
of  any  order  transferring  the  action  under  sec.  25*  of  the  County 
Courts  Act,  or  of  any  order  changing  the  venue  under  Rule  767. 

Counsel  for  the  plaintiffs  contended  that  a plaintiff  may  issue 
a writ  in  a County  Court  action,  and,  by  virtue  of  Rule  245  (a), 
may  lay  the  venue  at  some  place  other  than  the  county  town  of 
the  county  in  which  the  action  is  brought;  and,  this  being  so,  he 
may  set  the  action  down  for  trial  in  exactly  the  same  way  as  is 
done  in  an  action  in  the  Supreme  Court. 

But  Rule  768f,  which  make  the  Rules  and  the  practice  and 
procedure  in  Supreme  Court  actions  applicable  to  County  Court 
actions,  is  qualified  by  the  words  “so  far  as  the  same  can  be 
applied.”  In  my  judgment,  in  view  of  the  special  provisions  of 
sec.  25  of  the  County  Courts  Act,  and  of  Rule  767,  the  provisions 
of  Rule  245  (a)  cannot  be  applied  to  County  Court  actions  so  as  to 
give  the  plaintiff  the  right  to  commence  an  action  in  one  County 
Court  and  lay  the  venue  in  another  county.  There  is  no  hardship 
in  this,  because,  subject  to  the  provisions  of  sec.  30  of  the  County 
Courts  Act  and  of  Rule  245  (5)  and  (c)— see  Leach  v.  Bruce  (1904), 
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*25.  Where  it  appears  in  an  action  brought  in  a County  or  District  Court 
that  such  Court  has  not  cognizance  thereof,  but  that  the  Court  of  some  other 
county  or  district  has  jurisdiction  to  try  the  same,  the  Judge  before  whom  the 
action  is  pending  may,  at  any  time  before  or  during  the  trial  thereof,  order  the 
action  to  be  transferred  to  such  other  County  or  District  Court  upon  such 
terms  as  to  costs  and  otherwise  as  he  may  deem  just. 

|768. — (1)  These  Rules  and  the  practice  ancf  procedure  in  actions  in  the 
Supreme  Court  shall,  so  far  as  the  same  can  be  applied,  apply  and  extend  to 
actions  in  the  County  Court. 
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9 O.L.R.  380 — the  plaintiff  may  commence  his  action  in  the 
county  in  which  he  wishes  to  have  it  tried.  When  a plaintiff  issues 
a writ  in  a County  Court  he  impliedly  lays  the  venue  at  the 
county  town  of  that  county.  Any  express  laying  of  the  venue  there 
is  a mere  formality.  All  the  provisions  of  the  County  Courts  Act 
and  of  Rule  767  are  based  upon  the  assumption  that  the  juris- 
diction of  the  County  Court  of  each  county  and  of  the  Judges 
thereof  (except  when  sitting  as  ad  hoc  Judges  in  some  other  county) 
is  limited  to  cases  either  properly  brought  in,  or  transferred  to, 
the  Court  of  that  county,  either  under  sec.  25  of  the  Act  or  under 
Rule  767.  I am  not  overlooking  the  fact  that  sec. j 25  confers  upon 
a Judge  of  the  County  Court  which  has  no  jurisdiction  over  an 
action  which  has  been  improperly  commenced  in  that  Court, 
power  to  transfer  it  to  another  county,  but  that  power  is  exer- 
cisable by  virtue  of  that  section,  and  not  otherwise.  I do  not 
think  that  the  County  Courts  Act  or  the  Consolidated  Rules  ever 
contemplated  such  a thing  as  the  commencement  of  an  action  in 
one  County  Court  and  its  trial  (while  still*  pending  in  the  Court 
from  which  the  writ  was  issued)  by  any  other  County  Court,  or 
by  the  Judge  of  any  other  County  Court,  sitting  outside  the  limits 
of  the  county  in  which  the  action  was  brought.  But,  in  order  to 
save  expense  and  delay  in  a case  where  an  action  had  been  com- 
menced, either  by  inadvertence  or  otherwise,  in  a County  Court 
having  no  jurisdiction,  sec.  25  of  the  County  Courts  Act  was 
passed  in  1904  (4  Edw.  VII.  ch.  10,  sec.  11)  to  provide  for  its 
transfer  to  its  proper  county;  and  in  a case  where  the  County  Court 
in  which  the  action  was  commenced  had  jurisdiction,  but  it  was 
more  convenient,  upon  the  same  grounds  as  would  be  applicable 
to  Supreme  Court  actions,  to  change  the  place  of  trial,  Rule  767 
gives  the  necessary  power  to  make  the  change.  But  it  is  significant 
that  in  either  case,  whether  an  action  is  transferred  to  the  County 
Court  which  has  jurisdiction,  under  sec.  25,  or  the  place  of  trial 
is  changed,  under  Rule  767,  the  action  thereafter  becomes  an 
action  within  the  jurisdiction  and  cognizance  of  the  County  Court 
to  which  it  is  removed.  The  provision  in  Rule  767  that  “all  subse- 
quent proceedings  shall  be  entitled  in  such  last  mentioned  Court, 
and  carried  on  in  such  last  mentioned  county,  as  if  the  proceedings 
had  been  originally  commenced  in  such  last  mentioned  Court,” 
in  effect  transfers  the  action  to  the  County  Court  of  the  county  to 
whose  county  town  the  venue  has  been  changed. 
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Section  25  and  Rule  767  really  provide,  by  somewhat  the  same 
procedure  and  with  the  same  result,  for  the  transfer  of  the  action, 
sec.  25  being  applicable  where  the  County  Court  in  which  the 
action  was  commenced  has  no  jurisdiction,  and  Rule  767  where, 
although  the  Court  has  jurisdiction,  the  place  of  trial  ought  to  be 
changed.  It  is  true  that  in  Cornell  v.  Irwin  (1903),  2 O.W.R.  466, 
and  Leach  v.  Bruce,  9 O.L.R.  380,  the  Master  in  Chambers  made 
orders  under  Rule  767  changing  the  venue  where  apparently  the 
Court  had  no  jurisdiction,  but  it  is  to  be  doubted  whether  those 
orders  were  properly  made,  having  in  view  the  opinion  of  Osier,  J.A., 
in  Howard  v.  Herrington  (1893),  20  A.R.  175,  at  p.  179.  But 
whether  the  Master  in  Chambers  was  right  or  wrong  is  immaterial, 
because  there  was  in  each  of  those  cases  an  order  changing  the 
venue,  which,  in  the  result,  by  virtue  of  the  Rule,  transferred  the 
action  to  the  other  county.  I am  clearly  of  the  opinion  that, 
without  an  order  under  Rule  767,  the  plaintiffs  in  the  present 
action  cannot  give  notice  of  trial  and  set  the  action  down  for 
Hamilton,  nor  has  the  Judge  of  the  County  Court  of  Wentworth 
any  jurisdiction  to  entertain  the  action. 

That  being  the  case,  is  prohibition  the  proper  remedy  of  the 
defendant?  Counsel  for  the  plaintiffs  argued  that  sec.  26  of  the 
County  Courts  Act  has  taken  away  the  power  to  prohibit  in  every 
case.  That  section  was  first  enacted  in  1910,  by  10  Edw.  VII. 
ch.  30,  which  consolidated  the  County  Courts  Act.  Prior  to  the 
enactment  of  that  section  (or,  perhaps  it  would  be  more  accurate 
to  say,  prior  to  1904,  when,  by  4 Edw.  VII.  ch.  10,  sec.  11,  what  is 
now  sec.  25  was  introduced,  giving  power  to  transfer  an  action 
from  the  Court  without  jurisdiction  to  its  proper  county),  pro- 
hibition would  lie  to  prevent  a County  Court  from  entertaining  an 
action  which  was  beyond  its  jurisdiction.  Section  26  is  as  follows : — 

“Prohibition  shall  not  lie  in  respect  of  an  action  or  counterclaim 
which  may  be  transferred  under  the  provisions  of  this  Act  to  the 
Supreme  Court,  or  from  one  County  or  District  Court  into  another 
County  or  District  Court.” 

The  section  is  limited  to  cases  in  which  the  action  or  counter- 
claim is  transferable  under  the  provisions  of  the  County  Courts 
Act,  that  is,  to  cases  which  are  transferable  by  reason  of  some  lack 
of  jurisdiction  in  the  County  Court  in  which  the  action  is.com- 
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menced.  It  has  no  application,  so  far  as  I can  see,  to  cases  coming 
properly  under  Rule  767.  Here  the  plaintiffs  propose  to  proceed 
to  trial  before  the  County  Court  of  the  County  of  Wentworth,  a 
Court  which,  as  I have  held,  has  not  at  present  any  jurisdiction 
whatever  over  the  action.  The  District  Court  Judge  at  Sudbury 
has  refused  to  set  aside  the  notice  of  trial  for  Hamilton.  From  his 
order  there  is  probably  no  appeal,  by  virtue  of  sub-sec.  2 of  sec.  40 
of  the  County  Courts  Act.  Bank  of  Toronto  v.  Pickering  (1919), 
46  O.L.R.  289,  which  deals  with  the  right  of  appeal  from  an  order 
made  under  Rule  767,  would  have  no  application  to  the  District 
Court  Judge’s  order  in  this  case. 

It  may  be  argued  that  the  attempt  on  the  part  of  the  plaintiff 
to  go  down  to  trial  at  Hamilton  is  mere  brutum  fulmen,  and  may 
be  ignored  by  the  defendant,  but  the  defendant  can  hardly  be 
expected  to  take  that  risk.  Under  these  circumstances,  pro- 
hibition seems  the  only  appropriate  remedy  for  the  defendant,  and 
would  seem  to  be  still  applicable  to  a case  like  this.  The  case  of 
Oliver  v.  Frankford  Canning  Co.  (1920),  47  O.L.R.  43,  upon  which 
Mr.  Munnoch  relied,  has  no  bearing  upon  the  present  case. 

An  order  will,  therefore,  go  prohibiting  the  Judges  of  the 
County  Court  of  the  County  of  Wentworth  from  proceeding  with 
or  entertaining  the  trial  of  this  action,  until  such  time  as  an  order, 
if  any,  is  made  under  Rule  767  changing  the  place  of  trial  to 
Hamilton.  The  plaintiffs  should  pay  the  defendant  his  costs  of 
this  motion  forthwith. 
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[MEREDITH,  C.J.C.P.] 

Macfie  y.  Cater. 

Assignments  and  Preferences — Transaction  between  Insolvent  Trader  and 
Creditor  ( Brother ) immediately  before  General  Assignment  for  Benefit  of 
Creditors — Bale  of  Goods  of  Insolvent  by  Brot  her — Proceeds  Paid  to  Insolvent 
and  Transferred  by  Cheque  to  Brother — Real  Nature  of  Transaction — 
Entry  in  Books  of  Insolvent — Account  Sworn  to  by  Brother — Assignment 
for  Benefit  of  Creditors  Made  to  Brother- — Payment  of  Money  to  a Creditor 
— Assignments  and  Preferences  Act , sec.  6 — Exception — Preference — 
Action  by  Subsequently  Appointed  Assignee  to  Set  aside  Transaction — 
Sec.  13  of  Act — Reaching  Proceeds  of  Sale — Costs. 

The  defendant’s  brother,  a cigar-maker,  carrying  on  business  in  a firm  name, 

' was  largely  indebted  to  the  defendant  for  money  lent,  and  was  hopelessly 
insolvent,  as  both  brothers  knew,  when  they  adopted  a plan  for  the  purpose 
of  giving  the  defendant  an  advantage  over  all  other  creditors  of  his  brother — 
viz.,  that  the  defendant  should  sell  a considerable  number  of  cigars  which 
the  brother  had  in  stock  and  get  the  proceeds  of  the  sale.  The  defendant 
sold  the  cigars  to  one  purchaser,  for  cash;  payment  to  be  made  by  means 
of  a “sight  draft,”  instead  of  upon  the  usual  credit  terms,  the  purchaser 
receiving  a discount  of  10  per  cent.  An  “order”  for  the  goods  was  taken 
by  the  defendant  from  the  purchaser,  directed  to  the  brother  in  the  firm 
name,  and  sent  to  the  brother;  the  goods  were  shipped,  the  draft  was  drawn 
and  paid;  and  afterwards  a cheque  for  the  amount  was  given  by  the  brother, 
in  the  firm  name,  to  the  defendant.  This  part  of  the  transaction  took  place 
through  bankers  other  than  the  brother’s  regular  bankers.  In  the  books 
of  the  cigar  business  an  entry  was  made  in  the  defendant’s  account,  “By 
cash  (McP.  account)  $1,516.50”  (McP.  was  the  purchaser  of  the  cigars). 
On  the  day  after  the  acceptance  of  the  cheque  by  the  bankers,  the  brother 
made  a general  assignment  for  the  benefit  of  all  his  creditors  to  the  defendant. 
Subsequently  the  creditors  appointed  the  plaintiff  assignee  in  the  defendant’s 
stead.  The  defendant’s  account,  rendered  under  oath  in  the  insolvency 
proceedings,  shewed  the  payment  to  him  in  precisely  the  same  manner 
in  which  it  was  entered  in  the  books  of  the  cigar  business,  from  which  it 
was  in  fact  made  up : — 

Held , that  the  transaction  must  be  set  aside,  for  it  was  not  really  only  a 
“payment  of  money  to  a creditor,”  saved  out  of  the  general  provisions  of 
the  Assignments  and  Preferences  Act,  R.S.O.  1914,  ch.  134,  by  sec.  6. 

The  transaction  was  substantially  an  appropriation  of  the  cigars  in  part 
payment  of  a preferred  creditor’s  claim,  and  the  proceeds  of  the  sale  could 
be  reached  by  the  assignee  under  sec.  13  of  the  Act. 

Robinson  v.  McGillivray  (1906),  13  O.L.R.  232,  distinguished. 

The  defendant  was  not  ordered  to  pay  the  costs  of  the  action  brought  against 
him  by  the  assignee;  this  was  for  several  reasons,  but  mainly  because  the 
defendant  was  the  largest  creditor  of  the  insolvent  estate,  and  would  in 
any  case  be  obliged  to  pay  the  greater  part  of  the  costs. 


An  action  by  the  assignee  for  the  benefit  of  the  creditors  of 
a trader  to  set  aside  a transaction  between  the  defendant  and  the 
trader  (his  brother)  and  to  recover  the  price  or  value  of  the  goods 
which  were  the  subject  of  the  transaction,  for  the  general  benefit 
of  the  trader’s  creditors. 

The  action  was  tried  by  Meredith,  C.J.C.P.,  without  a jury, 
at  London. 
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T.  G.  Meredith , K.C.,  and  R.  G.  Fisher , for  the  plaintiff. 

J.  M.  McEvoy,  for  the  defendant. 

December  21.  Meredith,  C.J.C.P.: — There  is  little,  if  any, 
dispute  as  to  the  facts;  and  if  there  were  there  can  be  no  doubt 
as  to  them. 

The  defendant’s  brother  carried  on  the  business  of  cigar- 
making for  several  years,  sometimes  in  partnership  with  others, 
but  at  the  time  in  question  alone,  though  in  a firm  name. 

The  defendant  from  time  to  time  lent  money  to  the  concern, 
and  at  the  time  in  question  there  seems  to  have  been  about 
$ due  to  him  in  respect  of  such  transactions. 

At  and  some  time  before  the  time  in  question  the  brother  and 
his  business  were  in  a hopeless  state  of  insolvencjq  as  they,  both 
brothers,  well  knew. 

In  these  circumstances,  they  adopted  the  plan  in  question 
for  the  purpose  of  giving  to  the  defendant  an  advantage  over  all 
other  creditors  of  the  brother. 

The  brother  had  in  stock  a considerable  number  of  cigars, 
and  their  plan  was:  that  the  defendant  should  sell  them  and 
get  the  proceeds  of  the  sale. 

The  defendant  had  never  sold  cigars  before,  but  he  was  a 
“commercial  traveller”  in  some  other  “line  of  business,”  and 
the  plan  was  in  all  respects  one  that  could  be  easily  carried  out  if 
no  other  creditor  intervened. 

The  sale  was  made  for  cash,  payment  to  be  made  by  way  of 
a “sight  draft,”  instead  of  upon  the  usual  credit  terms,  a discount 
of  ten  per  centum  of  the  price  being  allowed  to  the  purchaser 
for  the  cash  payment. 

An  “order”  for  the  goods  purchased  on  these  terms  was  taken 
by  the  defendant  from  the  purchaser,  directed  to  the  brother  in 
the  firm  name,  and  was  sent  by  the  defendant  to  the  brother : and 
the  goods  were  in  due  course  shipped,  the  draft  was  drawn  and 
in  due  course  paid  by  the  purchaser;  and  afterwards  a cheque  for 
the  amount  was  given  by  the  brother,  in  the  firm  name,  to  the 
defendant,  and  he  in  that  way  got  the  whole  benefit  of  the  sale 
of  the  cigars.  This  part  of  the  transaction  took  place  through 
bankers,  other  than  the  brother’s  bankers,  for  the  purpose  of 
preventing  them,  as  creditors  of  the  brother,  applying  any  part 
of  the  money  in  payment  of  the  brother’s  indebtedness  to  them. 
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The  form  which  the  transaction  took  in  the  books  of  the  cigar 
business  was : an  entry  in  the  defendants  account  in  these  words : 
“May  20:  By  cash  (McPhail  acct.)  $1,516.50 :”  and  in  the  defend- 
ant’s account,  rendered  under  oath  in  the  insolvency  proceedings 
which  followed,  it  appears  in  precisely  the  same  manner,  the 
account  having  been  made  up  from  such  books.  McPhail  was 
the  purchaser  of  the  cigars,  and  his  only  account  was  for  the 
price  of  them. 

The  date  of  the  order  for  the  cigars  is  the  7th  May;  and  that 
of  the  cheque  under  which  the  defendant  got  the  money  from  the 
bank  is  the  22nd  May;  but  the  cheque  was  not  accepted  by  the 
bank  until  the  30th  May. 

On  the  31st  May,  the  brother  made  a general  assignment  for 
the  benefit  of  all  his  creditors,  “ratably  and  proportionably  without 
preference  or  priority,”  to  the  defendant. 

The  object  of  the  assignment  to  the  defendant,  instead  of  to 
some  one  else,  was  obviously  to  enable  him,  the  brother,  to  retain 
the  preference  which  he  had  obtained;  but  that  vantage  ground 
was  soon  lost  by  the  action  of  the  other  creditors  in  appointing  the 
plaintiff  assignee  in  the  defendant’s  place. 

And  this  action  is  brought  by  the  substituted  assignee  against 
his  predecessor  to  set  aside  the  transaction  in  question  and  recover 
the  price  or  value  of  the  cigars  for  the  general  benefit  of  all  creditors. 

From  these  circumstances  it  is  obvious  that  the  single  question 
involved  in  this  trial  is:  whether  the  whole  transaction  was  really 
only  a “payment  of  money  to  a creditor,”  saved  out  of  the  general 
provisions  of  the  Assignments  and  Preferences  Act  by  its  6th 
section. 

No  case  to  which  I have  been  referred,  nor  any  of  which 
I am  aware,  has  decided  the  question,  or  indeed  lends  much 
aid  in  considering  it.  Its  facts  are  substantially  different  from 
those  of  all  such  cases. 

If  the  case  were  really  one  of  a mere  payment,  by  cheque,  of 
the  money  in  question,  to  the  defendant,  by  his  brother,  the  case 
could  not  present  any  difficulty,  though  the  payment  was  made 
with  all  the  knowledge,  for  the  purpose,  and  under  the  plan  I 
have  stated. 

But  I cannot  so  look  upon  the  transaction : the  effect  of  it  was 
rather  to  give  the  stock  in  trade,  which  he  sold,  as  a preferential 


Meredith, 

C.J.C.P. 

1920 

Macfie 

V. 

Cater. 


/ 


490 


ONTARIO  LAW  REPORTS. 


[VOL. 


Meredith, 

C.J.C.P. 


1920 

Macfie 

V. 

Cater. 


benefit  to  the  defendant.  That  was  the  purpose  of  the  parties; 
that  was  the  plan  entered  into  to  benefit  him,  to  the  loss  of  other 
creditors,  in  the  immediately  impending  insolvency  distribution. 
Though  there  was  no  formal  transfer  of  the  property,  and  though 
the  sale  was  made  by  the  defendant  in  his  brothers  firm  name, 
and  though  the  draft  was  made  in  the  firm  name,  and  the  trans- 
action carried  out  with  the  purchaser  as  if  one  with  the  firm, 
none  the  less  inevitably  the  price  must  have  gone  to  the  defendant 
just  as  if  the  sale  had  been  made  in  his  own  name  and  he  had  drawn 
upon  the  purchaser  for  the  purchase-price,  because  that  was  the 
two  brother  s’  purpose  and  plan,  and  the  whole  matter  was  in  their 
hands,  there  were  none  to  interfere,  none  to  know,  at  all  events 
until  the  whole  plan  had  been  carried  out. 

Without  the  entry  in  the  books,  and  without  the  defendant’s 
statement  of  his  claim  and  affidavit  in  the  insolvency  proceedings, 
no  other  conclusion  could  be  reached  by  me;  with  them  it  is 
difficult  for  me  to  understand  how  either  brother  could  well 
say  that  the  defendant  took  no  interest  in  the  cigars — that  the 
transaction  was  nothing  but  a simple  payment  by  a debtor  to  his 
creditor  on  account  of  the  debt. 

The  case  of  Robinson  v.  McGillivray  (1906),  13  O.L.R.  232, 
was  relied  upon  for  the  defendant;  but  it  was  quite  a different 
case;  and  is  one  which  lends  no  aid  to  the  defendant;  but  indeed 
is  one  which  points  directly  to  some  of  the  weak  points  of  the 
defence  in  this  case,  for  in  it  Osier,  J.A.,  said  (p.  234):  “It  is 
conceded  that  there  was  no  fraudulent  arrangement  . . . 
or  attempt  to  ‘ manage’  the  transaction  in  order  to  put  a different 
face  on  it  from  that  which  the  bare  relation  of  the  facts  discloses. 
Everything  was  done  bond  fide,  and  the  only  question  is  whether 
as  presented  the  case  is  one  of  a fraudulent  preference  within  the 
Act,  or  of  payment  of  money  to  a creditor,  or  of  set-off,  which 
the  Act  permits.” 

Here  the  whole  transaction  was  conceived  and  carried  out 
for  the  sole  purpose  of  giving  a preference  to  the  brother-creditor 
over  all  other  creditors,  and  then  making  the  assignment  to  him 
of  a well-known  to  be  hopelessly  insolvent  estate.  The  question 
is  whether  they  have  so  “managed”  it  as  to  be  within  the  law. 

In  my  opinion,  they  have  not. 
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The  defendant’s  reliance  can  be  solely  on  the  exception  out  of 
the  effect  of  the  Act  of  a “payment  of  money  to  a creditor;”  and 
it  is  for  him  who  claims  the  exception  to  shew  that  he  is  within  it. 

I cannot  look  upon  the  transaction  in  question  as  one  of  a 
mere  payment  of  money;  it  was  rather  the  taking  from  the  assets, 
liable  to  execution,  of  goods  of  the  debtor  and  applying  them 
in  giving  the  creditor  a preference  over  all  other  creditors;  the 
process  of  reducing  the  goods  into  money  by  the  joint  action  of 
the  debtor  and  creditor — the  brothers — and  having  that  paid  to 
the  creditor  as  the  result  of  their  plan  and  action,  cannot,  in 
my  opinion,  and  did  not  as  I find,  reduce  the  whole  thing  to  a 
mere  payment  of  money  by  a debtor  to  his  creditor;  and,  the 
transaction  being  substantially  an  appropriation  of  the  cigars 
in  part  payment  of  a preferred  creditor’s  claim,  the  proceeds  of 
the  sale  of  them  can  be  reached  by  the  assignee:  sec.  13  of  the 
Act;  and  apart  from  the  Act  might  be,  according  to  some  decisions, 
in  this  Province. 

The  plaintiff  is  entitled  to,  and  may  sign,  judgment  in  the 
usual  form  applicable  to  the  case. 

But  I make  no  order  as  to  costs.  The  rule  is  and  should 
be  that  the  successful  party  should  have  his  costs;  and  that  rule 
should  not  be  departed  from  at  caprice  or  for  anything  but  very 
good  reasons.  My  reasons  are  that  the  question  involved  is  a new 
one;  the  law  has  never  been  in  a very  satisfactory  state  upon  the 
subject;  it  is  difficult  to  see  why  money,  which  is  liable  to  seizure 
under  execution,  may  be  transferred  with  an  intent  to  give  to 
one  creditor  and  take  away  from  all  others,  and  which  has  that 
preferential  and  injurious  effect,  whilst  other  goods  cannot:  or 
why  an  endorsed  cheque  is  not  money  but  a cheque  made  by  the 
debtor  is;  and,  mainly,  that  the  defendant  is  the  largest  creditor  of 
the  insolvent  estate,  and  so,  whatever  order  as  to  costs  is  made  or 
if  none  is  made,  he  shall  be  obliged  to  pay  the  greater  part  of 
them. 
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Dec.  23. 


Rex  y.  Powell. 


Ontario  Temperance  Act — Magistrate’ s Conviction  for  Offence  against  sec.  J+0 — 
Selling  Intoxicating  Liquor  Contrary  to  Act — Penalties — Fine — Imprison- 
ment— Hard  Labour — Sec.  58  of  Act — Amending  Act,  10  & 11  Geo.  V. 
ch.  78,  sec.  11 — Interpretation  Act,  sec.  25 — “ Sale  of  Liquor ” — Offence — 
License. 

The  defendant  was  convicted  by  a magistrate  of  the  offence  of  selling  intoxicat- 
ing liquor  contrary  to  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  and 
was  sentenced  to  (1)  three  months’  imprisonment  at  hard  labour,  (2)  to 
pay  a fine  of  SI, 000,  and,  in  default  of  payment,  to  three  months’  imprison- 
ment at  hard  labour: — 

Held,  that  the  penalties  imposed  were  authorised  by  sec.  58  of  the  Act  (as 
amended  by  10  & 11  Geo.  V.  ch.  78,  sec.  11)  and  sec.  25  of  the  Interpretation 
Act,  R.S.O.  1914,  ch.  1. 

The  last  named  provision  applies  to  the  penalty  for  non-payment  of  the  fine. 

Rex  v.  Nelson  (1914),  17  D.L.R.  305,  22  Can.  Crim.  Cas.  301,  and  Rex  v. 
Davidson  (1917),  28  Can.  Crim.  Cas.  44,  35  D.L.R.  82,  approved  and 
followed. 

A sale  of  liquor  is  an  offence  only  if  not  authorised  by  license. 


Motion  to  quash  the  conviction  of  the  defendant,  by  a 
magistrate,  for  selling  intoxicating  liquor  contrary  to  the  Ontario 
Temperance  Act,  on  the  ground  that  the  penalties  imposed  were 
beyond  what  the  law  allowed. 


The  motion  was  heard  by  PIodgins,  J.A.,  in  Chambers. 
G.  Lynch-Staunton,  K.C.,  for  the  defendant. 

F.  P.  Brennan,  for  the  magistrate. 


December  23.  Hodgins,  J.A. : — The  prisoner  was  sentenced 
to  (1)  three  months  at  hard  labour,  (2)  to  pay  a fine  of  $1,000, 
and,  in  default  of  payment,  to  three  months’  imprisonment  at 
hard  labour. 

Mr.  Lynch-Staunton  argued  that,  as  the  Ontario  Temperance 
Act  forbids  a sale  of  liquor,  there  could  be  no  such  thing  as  a sale, 
and  so  no  conviction  therefor.  If  this  was  seriously  meant,  it 
ignores  the  fact  that  a sale  of  liquor  is  an  offence  only  if  not  author- 
ised by  license. 

By  sec.  58  of  the  Ontario  Temperance  Act,  1916,  6 Geo.  V. 
ch.  50,  every  person  who  sells,  etc.,  shall  be  liable,  on  summary 
conviction,  to  a penalty  for  the  first  offence  of  not  less  than  $200 
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nor  more  than  $1,000,  and,  in  default  of  immediate  payment,  to 
imprisonment  for  not  less  than  three  nor  more  than  six  months. 

By  10  & 11  Geo.  V.  (1920)  ch.  78,  sec.  11,  sec.  58  was  added  to, 
by  providing  that,  notwithstanding  anything  contained  in  it,  the 
maximum  penalty  for  any  other  offence  (i.e.,  other  than  one  under 
clause  (a)  of  sub-sec.  1 of  sec.  41)  under  secs.  40  and  41,  shall  be 
$2,000  and  costs,  and  in  addition  thereto  imprisonment  for  a 
term  not  exceeding  three  months  for  a first  offence;  the  imprison- 
ment in  both  cases  being  in  the  discretion  of  the  convicting  magis- 
trate; and,  subject  thereto,  the  provisions  of  sec.  58  are  confirmed. 

Clause  (a),  was  added  to  sub-sec.  1 of  sec.  41  by  7 Geo.  V. 
(1917)  ch.  50,  sec.  10,  and  dealt  with  drinking  liquor  in  a place 
where  liquor  cannot  lawfully  be  kept. 

Apart  from  the  imposition  of  hard  labour,  the  conviction 
follows  the  law  as  laid  down  in  these  sections. 

By  sec.  25  of  the  Interpretation  Act,  R.S.O.  1914,  ch.  1, 
where  power  to  impose  imprisonment  is  conferred  by  any  Act, 
it  shall  authorise  the  imposing  of  imprisonment  with  hard  labour. 

This  power  clearly  applies  to  the  penalty  for  non-payment  of 
the  fine.  This  is  also  the  view  of  Elwood,  J.,  in  Rex  v.  Nelson 
(1914),  17  D.L.R.  305,  22  Can.  Crim.  Cas.  301,  and  of  the  Chief 
Justice  of  Saskatchewan  in  Rex  v.  Morton , unreported,  referred  to 
therein  (at  p.  303) — as  well  as  of  the  Court  of  Appeal  in  Alberta: 
see  Rex  v.  Davidson  (1917),  28  Can.  Crim.  Cas.  44,  35  D.L.R.  82. 

The  motion  will  be  dismissed  with  costs. 


Hodgins,  J.A. 
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Dec.  23. 


Rex  v.  Hayton. 


Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  41 — 
Having  Intoxicating  Liquor  in  Place  other  than  Private  Dwelling  House — 
Box  Said  to  Contain  Liquor — No  Evidence  to  Shew  Contents — Label  not 
Evidence — Improper  Conduct  of  Magistrate — Receiving  ex  Parte  Statements 
on  Behalf  of  Prosecutor  before  Adjudication — Evidence — Prejudice — 
Conviction  Quashed — Costs — Protection  of  Magistrate. 

A box,  said  to  contain  intoxicating  liquor,  was  sent  by  express  from  the 
Province  of  Quebec  to  E.,  living  in  a city  in  Ontario.  The  box  was  delivered 
at  E.’s  house  and  the  express-charges  collected;  but  E.  said  he  did  not  order 
the  liquor,  and  thereupon  the  defendant,  who  was  a driver  in  the  service 
of  the  express  company,  repaid  E.  the  express-charges,  and  removed  the 
box  to  his  (the  defendant’s)  own  house.  He  was  prosecuted  for  having  the 
liquor  or  supposed  liquor  in  a place  other  than  his  private  dwelling  house 
(sec.  41  of  the  Ontario  Temperance  Act) — presumably  for  having  it  in  the 
street.  No  evidence  that  the  box  contained  liquor  was  given — it  was  said 
to  have  been  branded  “liquor,”  but  'whether  truly  or  not  no  one  knew. 
The  magistrate  reserved  judgment;  and  afterwards,  on  two  occasions,  the 
prosecutor  and  the  express  company’s  agent  discussed  the  case  with  the 
magistrate,  neither  the  defendant  nor  any  one  representing  him  being  pres- 
ent, and  endeavoured  to  persuade  the  magistrate  that  the  label  on  the  box 
and  the  entries  in  the  express  company’s  book  amounted  to  proof  of  the 
contents.  The  magistrate  convicted  the  defendant : — 

Held,  that  the  conviction  must  be  quashed  upon  the  ground  of  the  improper 
admission  of  ex  parte  communications  on  behalf  of  the  prosecutor  and  their 
possible  influence  upon  the  mind  of  the  magistrate;  and  also  upon  the 
ground  that  there  was  no  evidence  to  shew  the  contents  of  the  box — there 
is  no  provision  in  the  Act  making  the  label  upon  a box  or  a bottle  conclusive 
or  even  prima  facie  evidence  of  its  contents. 

Costs  were  not  awarded  against  the  magistrate,  and  an  order  was  made  for 
his  protection;  but  costs  were  awarded  against  the  informant,  who  took 
an  active  part  in  the  matters  complained  of. 

Motion  to  quash  the  conviction  of  the  defendant,  made  by 
the  Police  Magistrate  for  the  City  of  Peterborough,  on  the  19th 
November,  1920,  for  having  intoxicating  liquor  in  a place  other 
than  his  (the  defendant’s)  private  dwelling,  contrary  to  the 
provisions  of  the  Ontario  Temperance  Act. 


December  21.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

G.  N.  Gordon , for  the  defendant. 

F.  P.  Brennan , for  the  magistrate  and  prosecutor. 


December  23.  Middleton,  J.: — The  proceedings  before  the 
magistrate  are  attacked  as  being  unfair  and  contrary  to  natural 
justice,  in  that  the  magistrate  acquired  information  from  parties 
interested,  behind  the  back  of  the  accused. 
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To  understand  the  full  vice  of  what  took  place,  it  is  necessary 
to  understand  the  matter  in  issue.  A box  which,  it  is  suggested, 
contained  intoxicating  liquor,  was  sent  by  express  from  Montreal, 
addressed  to  a man  named  Edwards  in  Peterborough.  The  box 
was  delivered,  and  the  express-charges  were  collected.  Edwards 
said  he  did  not  order  the  liquor,  and  thereupon  the  accused,  who 
was  a driver  in  the  service  of  the  express  company,  called  at 
Edwards’s  residence,  repaid  him  the  express-charges,  and  took 
away  the  box,  removing  it  to  his  own  house.  Instead  of  the 
accused  being  prosecuted  for  stealing  the  box,  he  was  prosecuted 
for  having  the  liquor  or  supposed  liquor  at  a place  other  than  his 
private  dwelling  house — presumably  upon  the  street. 

No  evidence  whatever  was  given  that  the  box  contained 
liquor.  It  is  said  to  have  been  branded  “liquor;”  but  whether  it 
was  truly  branded  or  not,  no  one  knew.  The  accused  relied  at  the 
hearing  upon  the  failure  to  prove  his  guilt  in  this  vital  respect. 

The  magistrate  reserved  judgment.  After  the  judgment  was 
reserved,  on  two  occasions  the  prosecutor  and  the  express-agent 
discussed  the  matter  with  the  magistrate,  apparently  endeavouring 
to  persuade  him  that  the  label  on  the  box  and  the  entries  in  the 
express  company’s  book  amounted  to  proof  of  the  contents  of  the 
box. 

Counsel  for  the  accused  objected  to  this  strenuously,  and,  as 
he  swore  in  an  affidavit  filed,  pointed  out  to  the  magistrate  “that 
he  should  not  take  testimony  not  under  oath  in  the  absence  of  the 
accused  and  his  counsel,  and  the  said  Police  Magistrate  stated 
that  he  desired  to  obtain  all  the  facts  from  whatever  source  he 
could  obtain  them,”  and  the  counsel  in  his  affidavit  adds  that,  in 
his  opinion,  “by  reason  of  the  said  Joseph  Stewart  and  the  said 
W.  F.  Skitch  giving  unsworn  statements  to  the  said  Police  Magis- 
trate in  this  case,  in  my  belief  the  Police  Magistrate’s  mind  was 
prejudiced,  and  the  accused  did  not  obtain  a fair  trial.”  Similar 
statements  are  made  by  counsel  present  at  the  trial. 

Three  affidavits  are  filed  in  answer.  They  are  made  by  the 
inspector,  Stewart,  the  express  agent,  Skitch,  and  by  the  counsel 
for  the  prosecution.  These  affidavits  are  singularly  guarded:  one 
conversation  with  the  magistrate  is  admitted,  the  second  is  neither 
admitted  nor  denied.  The  exceedingly  suggestive  expression, 
“No  new  evidence  was  taken,”  is  used,  and  then  a statement  is 
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made  in  reference  to  the  earlier  and  apparently  the  least  objection- 
able interview,  that  “the  magistrate  chatted  in  a general  way 
about  the  case.”  Counsel,  apparently  not  knowing  about  either 
conversation,  merely  states  that  “no  evidence  to  my  knowledge 
was  taken  by  the  magistrate  after  the  trial.” 

In  the  absence  of  any  denial  by  the  magistrate,  the  statements 
I have  quoted  must  be  taken  to  be  admitted,  and  I think  it  is  plain 
that  the  conviction  cannot,  under  these  circumstances,  be  per- 
mitted to  stand. 

It  is  most  important  that  the  administration  of  justice  should 
not  only  be  free  from  impropriety,  but  that  it  should  be  so  con- 
ducted as  to  avoid  all  suspicion  of  impropriety.  It  is  needless  to 
review  the  numerous  reported  decisions  which  go  to  shew  that  a 
judicial  officer  ought  not  to  receive  communications  from  either 
party  ex  parte.  Here,  from  the  nature  of  the  discussion,  it  is  hard 
to  avoid  the  impression  that  the  magistrate  was  influenced  by  the 
opinions,  views,  and  unsworn  statements  of  those  interested  in  the 
prosecution. 

I should  have  been  compelled  to  quash  the  conviction  also 
upon  the  ground  that  there  was  no  evidence  to  shew  the  contents 
of  the  box  in  question.  Such  evidence  could  have  been  given 
without  great  difficulty,  but  was  not,  and  there  is  no  provision 
in  the  Ontario  Temperance  Act  making  the  label  upon  a box  or  a 
bottle  conclusive  or  even  prima  facie  evidence  of  its  contents. 
In  fact  sec.  70  (9)*  indicates  that  too  often  “things  are  not  what 
they  seem.” 

With  some  hesitation  I have  concluded  not  to  award  costs 
against  the  magistrate,  and  to  make  the  usual  order  for  protection, 
but  I think  that  costs  should  be  awarded  against  the  informant, 
who  actively  took  part  in  the  matters  complained  of. 

*70. — (9)  If  it  appears  to  the  Justice  that  such  liquor — that  is,  liquor 
found  in  transit  or  in  course  of  delivery  or  at  a railway  station,  express  office, 
etc. — or  any  part  thereof  was  consigned  to  some  person  in  a fictitious  name  or 
was  shipped  as  other  goods,  or  was  covered  or  concealed  in  such  manner  as 
would  probably  render  discovery  of  the  nature  of  the  contents  of  the  vessel, 
cask  or  package  in  which  the  same  was  contained  more  difficult,  it  shall  be 
j prima  facie  evidence  that  the  liquor  was  intended  to  be  sold  or  kept  for  sale 
in  contravention  of  this  Act. 
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[IN  CHAMBERS.] 


Rex  v.  Soya. 


Ontario  Temperance  Act — Magistrate's  Conviction  for  Second  Offence  against 
Act — Punishment — Construction  of  sec.  58. 

Upon  the  true  construction  of  sec.  58  of  the  Ontario  Temperance  Act,  it  is 
not  only  a licensee  who  is  liable  to  imprisonment  upon  conviction  for  a 
second  or  subsequent  offence,  but  any  person  convicted  of  an  offence  against 
the  Act  upon  proof  of  a prior  conviction. 

Motion  to  quash  a conviction  of  the  defendant,  by  a magis- 
trate, for  an  offence  against  the  Ontario  Temperance  Act,  upon 
the  ground  that  the  punishment  inflicted  was  unauthorised  by  the 
statute. 


December  23.  The  motion  was  heard  by  Middleton,  J., 
in  Chambers. 

J.  L.  Counsell,  for  the  defendant. 

F.  P.  Brennan , for  the  magistrate. 


December  24.  Middleton,  J.: — By  consent  of  counsel,  to 
avoid  technical  difficulties,  this  motion  was  argued  as  upon  the 
return  of  a habeas  corpus  and  certiorari  in  aid. 

The  question  argued  is  one  of  great  importance,  the  accused 
contending  that  the  effect  of  sec.  58*  of  the  Ontario  Temperance 
Act  is  not  to  render  the  accused  liable  upon  a second  conviction 
to  imprisonment  unless  he  is  a licensee. 

*Section  58,  as  amended  by  7 Geo.  V.  ch.  50,  sec.  21,  reads  as  follows: — 

58.  Every  person  who  offends  against  any  of  the  provisions  contained  in 
sections  7,  37,  40,  41,  43,  49  and  53  of  this  Act,  or  in  any  of  them,  shall  be 
liable  on  summary  conviction  to  a penalty  for  the  first  offence  of  not  less  than 
$200  nor  more  than  $1,000,  and  in  default  of  immediate  payment  to  imprison- 
ment for  not  less  than  three  nor  more  than  six  months,  and  if  the  offence 
was  committed  by  a licensee  or  by  any  person  acting  under  his  instructions,  or 
with  his  privity  or  consent,  he  shall  also  be  liable  in  the  discretion  of  the  judge, 
magistrate,  justice  or  justices  of.  the  peace,  to  have  his  license  forfeited  and 
voided,  and  for  a second  or  any  subsequent  offence  to  imprisonment  for 
not  less  than  six  nor  more  than  twelve  months,  and  if  the  offence  be  committed 
by  a licensee  or  any  person  acting  under  his  instructions  or  with  his  privity 
or  consent  the  license  of  such  licensee  shall  thereupon  become  forfeited  and 
void  and  he  shall  be  incapable  of  becoming  a licensee  under  this  Act  for  a 
period  of  three  years  thereafter. 

By  the  amending  Act  of  1920,  10  & 11  Geo.  V.  ch.  78,  sec.  11,  sub-sec.  2 
was  added,  “with  the  object  of  the  better  regulation  of  the  penalties  now 
authorised  by  the  Ontario  Temperance  Act.”  The  added  sub-section  does 
not  affect  the  question  discussed  in  this  case. 
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The  clause  is  not  well  drafted  and  is  obscure;  but,  when  care- 
fully considered,  I think  that  there  is  no  real  doubt  as  to  its 
meaning.  It  provides  for  the  penalty  to  be  imposed  for  an 
offence  against  the  provisions  of  the  Act,  and  the  dominant  words 
are,  I think,  “for  the  first  offence/’  and  “for  a second  or  any  subse- 
quent offence.”  In  each  case  there  is  an  added  provision  and 
added  punishment  if  the  offence  was  committed  by  a licensee; 
read  thus,  the  section  provides  for  a fine,  and  in  default  imprison- 
ment for  a first  offence,  and  if  the  offence  was  committed  by  a 
licensee  he  is  liable  to  have  his  license  forfeited  in  the  discretion 
of  the  magistrate.  Where  the  offence  is  a second  or  subsequent 
offence,  the  accused  is  liable  to  imprisonment,  and  if  the  offence 
is  committed  by  a licensee  his  license  shall  be  forfeited.  Thus 
read,  effect  is  given  to  all  the  provisions  of  the  section.  If  it  is 
read  as  contended  by  Mr.  Counsell,  and  the  words  “if  the  offence 
was  committed  by  a licensee”  dominate  all  that  follows,  so  that 
a licensee  is  alone  liable  to  imprisonment  for  a second  or  subsequent 
offence,  the  last  portion  of  the  clause  commencing  with  the 
words  “and  if  the  offence  be  committed  by  a licensee,”  where  they 
occur  the  second  time,  is  rendered  meaningless. 

I am  aware  that  in  giving  this  construction  to  the  section  I 
am  permitting  the  Legislature  to  violate  a rule  of  grammar  and 
sound  syntax ; but  this  is  nothing  new,  and  it  seems  to  be  preferable 
to  admit  that  in  this  matter  the  Legislature  may  be  fallible  rather 
than  to  suppose  that  an  important  part  of  the ‘section  is  to  be 
altogether  devoid  of  any  meaning,  and  the  other  portion  is  to 
have  a forced  and  very  unnatural  construction. 

This  application  fails  and  must  be  dismissed  with  costs. 
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[IN  CHAMBERS.] 

Rex  y.  McGonegal. 

Ontario  Temperance  Act — M agistrate’ s Conviction  for  Offence  against  sec.  43 — 

Intoxicating  Liquor  in  Transit — Seal.  # 

Section  43  of  the  Ontario  Temperance  Act  does  not  require  that  intoxicating 
liquor  in  course  of  lawful  transit  shall  be  in  sealed  packages — the  require- 
ment is  that  the  vessel  or  package  containing  the  liquor  shall  not  be  opened 
or  broken  and  that  the  liquor  shall  not  be  drunk  or  used  during  the  transit. 

Motion  to  quash  a conviction  of  the  defendant,  by  the  Police 
Magistrate  for  the  Town  of  North  Bay,  for  having  intoxicating 
liquor  in  his  (the  defendant’s)  possession  in  a public  place,  not 
sealed.  The  defendant  was  sentenced  to  pay  a fine  of  $200, 
and  in  default  of  payment  to  be  imprisoned  for  three  months. 

December  23.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

J.  W.  Curry,  K.C.,  for  the  defendant. 

F.  P.  Brennan,  for  the  magistrate. 

December  24.  Middleton,  J.: — The  evidence  shewTs  that  the 
accused  received  liquor  for  the  purpose  of  carrying  the  same 
from  Hull,  Quebec,  where  it  had  been  given  to  him,  to  his  home. 
The  bottles  were  not  sealed,  but  were  not  opened  during  the 
Transit  nor  until  after  the  accused  reached  his  home.  Before 
he  reached  his  destination,  he  was  accosted  by  a policeman,  who, 
on  searching  his  grip,  found  the  bottles,  and  assumed  that,  because 
the  bottles  were  not  sealed,  an  offence  against  the  Act  had  been 
committed.  Upon  the  hearing,  the  magistrate  took  the  view 
presented  by  the  prosecution,  and  accordingly  convicted. 

It  is  admitted  that  under  sec.  43  of  the  Act  the  accused  had 
the  right  to  carry  the  liquor  in  question  from  a place  outside  of 
Ontario  to  a place  where  the  same  might  lawfully  be  within 
Ontario,  his  private  residence;  but  it  is  contended  that  the  con- 
cluding clause  of  this  section  requires  the  package  to  be  sealed. 
I do  not  agree  with  this.  The  words  in  question  are:  “but  no 
person  during  the  time  such  liquor  is  being  carried  or  conveyed 
as  aforesaid  shall  open  or  break  or  allow  to  be  open  or  broken 
any  package  or  vessel  containing  the  same,  or  drink  or  use  or  allow 
to  be  drunk  or  used  any  liquor  therefrom.” 
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All  that  this  requires  is  that,  during  the  transit,  the  vessel  or 
package  containing  the  liquor  shall  not  be  opened  or  broken  nor 
shall  the  liquor  be  drunk  or  used.  It  is  not  required  that  the 
packages  shall  be  sealed  nor  that  they  shall  be  the  original  and 
unopened  bottles.  In  this  case,  there  is  no  evidence  whatever 
suggesting  that  the  defendant's  story  should  not  be  accredited 
in  its  entirety.  The  magistrate  has  in  fact  stated  this,  for  the  con- 
viction is  for  having  the  liquor  “not  sealed." 

The  conviction,  for  these  reasons,  should  be  quashed.  There 
will  be  no  costs,  and  the  usual  order  for  protection  will  be  made. 


[IN  CHAMBERS.] 

Rex  v.  Faulkner. 

Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  1+1 — 
Having  Intoxicating  Liquor  in  Place  other  than  Private  Dwelling  House — 
Evidence — Onus — Inference — Sec.  88  of  Act — Conviction  Quashed — Amend- 
ment— Secs.  78,  102. 

Upon  a charge  that  the  defendant  did  have  or  keep  intoxicating  liquor  in  a 
place  other  than  the  private  dwelling  house  in  which  he  resided  (sec.  41 
of  the  Ontario  Temperance  Act),  the  only  evidence  against  him  was, 
that  on  the  29th  September,  1920,  5 cases  of  whisky,  consisting  of  120 
imperial  pints,  had  been  delivered  at  his  dwelling  house,  and  that  on  the 
following  11th  October,  when  an  inspector  searched  the  house,  there  were 
only  24  pints  left.  There  was  no  evidence  of  any  sale  by  the  defendant,  and 
there  was  some  evidence  of  consumption  on  the  premises.  The  magistrate, 
in  delivering  judgment,  said  that,  under  sec.  88  of  the  Act,  it  was  for  the 
defendant  to  explain  what  he  had  done  with  the  96  pints,  and  that  he  had 
not  done  so,  and  the  conclusion  wras  that  he  had  disposed  of  the  liquor  in 
some  other  way,  in  violation  of  the  Act;  and  the  magistrate  convicted  the 
defendant  of  the  offence  charged: — 

Held,  that  sec.  88  could  not  bb  deemed  to  apply  to  the  case — the  very  evidence 
which,  as  contended,  shifted  the  onus  to  the  accused  furnished  the  proof 
in  answer — and  the  conviction  must  be  quashed. 

Meaning  and  effect  of  sec.  88  considered. 

Rex  v.  Moore  (1917),  41  O.L.R.  372,  distinguished. 

Semble,  that  the  magistrate  might,  under  sec.  78,  have  amended  the  informa- 
tion, and  have  convicted  for  an  offence  against  sec.  40;  but  he  had  not  done 
so,  and  no  suggestion  as  to  an  amendment  under  sec.  102  had  been  made 
upon  the  hearing  of  the  motion  to  quash  the  conviction.  To  amend  by 
convicting  for  an  offence  against  sec.  40,  without  giving  the  defendant  an 
opportunity,  to  meet  that  charge,  would  not  be  proper. 

Motion  to  quash  the  conviction  of  the  defendant  by  the 
Police  Magistrate  for  the  Town  of  Cobourg,  for  having  intoxi- 
cating liquor  in  a place  other  than  the  private  dwelling  house  in 
which  he,  the  defendant,  resided. 
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December  17.  The  motion  was  heard  by  Orde,  J.;  in 
Chambers. 

Keith  Lennox , for  the  defendant. 

F.  P.  Brennan,  for  the  magistrate. 

December  24.  Orde,  J.  :• — Can  a man  be  convicted  under  the 
Ontario  Temperance  Act  of  the  offence  of  having  liquor  in  a place 
other  than  the  private  dwelling  house  in  which  he  resides,  upon 
the  mere  proof  of  the  fact  that  he  has  liquor  in  the  private  dwelling 
house  in  which  he  resides?  Startling  as  the  suggestion  may  appear, 
that  is  precisely  what  has  happened  in  the  present  case,  and 
counsel  on  behalf  of  the  magistrate  argues  that  such  a conviction 
is  possible  under  the  Act. 

An  information  was  laid  against  the  accused  charging  that  at 
some  time  between  certain  dates  he  did  have  or  keep  liquor  in  a 
place  .other  than  in  the  private  dwelling  house  in  which  he  resided. 
The  sole  evidence  against  the  accused  was  that  on  the  29th  Sep- 
tember, 1920,  there  had  been  a delivery  of  five  cases  of  Scotch 
whisky,  consisting  of  120  Imperial  pints,  to  his  dwelling  house, 
and  that  on  the  following  11th  October,  when  the  inspector 
searched  the  house,  there  were  only  24  pints  left.  There  was  no 
evidence  of  any  sale  by  the  accused,  and  there  was  some  evidence 
of  entertainment  of  the  accused’s  friends,  and  also  that  he  con- 
sumed a great  deal  of  liquor  himself.  When  delivering  judgment, 
the  Police  Magistrate  for  the  Town  of  Cobourg  said  to  the  accused: 
“The  Crown  has  also  proved  that  on  the  11th  day  of  October  you 
had  but  one  case,  or  about  24  Imperial  pints,  in  your  possession. 
It  is  for  you  to  prove  (sec.  88  of  the  Ontario  Temperance  Act) 
that  you  did  not  commit  the  offence  for  which  you  are  charged,  or 
to  explain  to  the  satisfaction  of  the  Court  what  you  have  done 
with  the  96  Imperial  pints  between  the  date  you  received  them  and 
the  date  of  the  inspector’s  search  on  the  11th  October,  1920.” 
The  magistrate  then  points  out  that  the  accused  has  not  done  so, 
and  that  there  is  no  evidence  to  shew  that  he  and  his  guests  could 
have  consumed  96  pints  in  12  days,  and  says:  “The  conclusion  of 
the  Court  is  that  you  have  disposed  of  the  liquor  in  some  other 
way  in  violation  of  the  Ontario  Temperance  Act;”  and  he  then 
convicts  the  accused  for  that  he  “did  have  liquor  in  a place  other 
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than  the  private  dwelling  in  which  he  then  resided/’  etc.;  and 
imposes  a fine  of  $500  or  in  default  thereof  three  months’ 
imprisonment. 

Had  the  charge  been  that  of  selling  or  keeping  for  sale  under 
sec.  40,  the  possession  of  the  liquor  would  have  been  sufficient 
primd  fade  evidence  of  guilt,  under  sec.  88,  to  warrant  the 
magistrate,  if  he  saw  fit,  in  convicting  under  sec.  40;  and,  under 
the  authority  of  Rex  v.  LeClair  (1917),  39  O.L.R.  436,  the  con- 
viction could  not  be  reversed.  But  the  charge  was  definitely  laid 
under  sec.  41,  and  is  so  treated  by  the  magistrate  in  his  judgment, 
and  the  conviction  is  for  an  offence  under  that  section.  Section  88 
is  as  follows : — 

“If,  in  the  prosecution  of  any  person  charged  with  committing 
an  offence  against  any  of  the  provisions  of  this  Act  in  the  selling 
or  keeping  for  sale  or  giving  or  keeping  or  having  or  purchasing  or 
receiving  of  liquor,  primd  fade  proof  is  given  that  such  person  had 
in  his  possession  or  charge  or  control  any  liquor  in  respect  of,  or 
concerning  which,  he  is  being  prosecuted,  then  unless  such  person 
prove  that  he  did  not  commit  the  offence  with  which  he  is  so 
charged  he  may  be  convicted  accordingly.” 

The  effect  of  this  section  is  very  sweeping.  Mere  “possession 
or  charge  or  control”  of  “any  liquor  in  respect  of,  or  concerning 
which,  he  is  being  prosecuted,”  throws  upon  the  accused  the 
burden  of  proving  “that  he  did  not  commit  the  offence  with  which 
he  is  so  charged.”  And  the  offences  to  which  this  section  applies 
are  those  “against  any  of  the  provisions  of  this  Act  in  the  selling  or 
keeping  for  sale  or  giving  or  keeping  or  having  or  purchasing  or 
receiving  of  liquor.” 

Now*  there  is  no  difficulty  in  applying  this  section  to  such 
cases  as  the  following:  any  sort  of  possession,  either  in  a private 
dwelling  or  elsewhere,  of  liquor,  upon  a charge  of  selling  or  keeping 
for  sale  under  sec.  40;  or  possession  in  the  street  or  in  a shop  or 
in  a building  which  is  not  a private  dwelling  upon  a charge  under 
sec.  41 ; or  perhaps  the  possession  of  liquor  by  a mere  visitor  in  a 
private  dwelling  house  upon  a charge  under  sec.  41.  It  is  possible 
to  suggest  many  cases  where  sec.  88  may  be  applied  so  as  to  shift 
the  burden  of  proof.  But  in  the  present  case  the  proof  that  the 
place  where  the  accused  had  the  liquor  was  his  private  dwelling 
house  was  clear  and  is  so  found  by  the  magistrate.  How  can  such 
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possession  be  prima  facie  proof  of  the  offence  of  having  liquor  in  a 
place  other  than  his  private  dwelling  house?  The  section  calls 
upon  the  accused,  upon  proof  of  possession,  to  prove  that  he  did 
not  commit  the  offence  with  which  he  is  charged,  namely,  that  of 
having  liquor  in  a place  other  than  his  private  dwelling  house. 
How  is  he  to  prove  it?  The  very  evidence  which  it  is  contended 
shifts  the  onus  to  the  accused  furnishes  the  proof  in  answer.  He 
can  do  no  more  by  any  evidence  he  may  offer.  If  this  is  to  consti- 
tute evidence  of  guilt,  it  can  only  do  so  either  by  construing  sec. 
88  as  enabling  the  magistrate  to  convict  for  any  offence  upon  proof 
of  any  kind  of  possession,  regardless  of  the  result,  however  absurd 
it  may  be,  or  by  considering  that  the  possession  of  which  evidence 
is  given  is  in  some  way  a “possession”  at  large,  dissociated  from  the 
place  where  the  liquor  is  possessed,,  and  so  justifying  a conviction 
for  any  offence.  But  this  is  not  the  way  to  construe  a statute. 
Section  88  is  wide  enough  to  leave  ample  scope  for  its  operation, 
without  so  construing  it  as  to  lead  to  a result  so  extraordinary  as 
that  in  the  present  case.  In  my  judgment,  sec.  88  cannot,  in  the 
very  nature  of  the  circumstances,  be  deemed  to  apply  to  the 
present  case. 

Counsel  for  the  accused  cites  Rex  v.  Moore  (1917),  41  O.L.R.  372, 
a case  not  unlike  this  one,  as  binding  upon  me.  The  same  point 
as  that  involved  here  was  raised  there,  but  my  brother  Middleton 
does  not  deal  with  the  point  at  all.  His  decision  is  based  upon  the 
fact  that  there  was  evidence  to  shew  that  the  defendant  had  re- 
ceived the  liquor  from  the  express  company,  and  there  was  conse- 
quently “possession  or  control  or  charge”  of  it  outside  the  dwelling- 
house,  and  the  burden  was  cast  upon  the  defendant  to  prove  what 
had  become  of  it.  I do  not  regard  that  case  as  a decision  upon  the 
point  here.  In  the  present  case  it  is  true  the  liquor  came  by  express, 
but  it  was  consigned  to  the  brother-in-law  of  the  accused,  and  there 
was  no  evidence  that  the  accused  had  “possession  or  control  or 
charge”  of  it  before  it  reached  his  house;  nor  any  evidence  that  any 
of  the  liquor  had  left  the  house.  It  might  have  been  a simple 
matter  for  the  prosecution  to  have  furnished  some  such  evidence, 
but  I do  not  see  why  any  further  presumptions  should  be  raised 
against  the  accused.  The  only  evidence  adduced  by  the  prose- 
cution to  support  the  charge  laid  against  the  accused  was  itself  a 
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complete  answer  to  that  charge.  To  hold  that  sec.  88  can  be 
invoked  to  support  a conviction  in  such  a case  as  this  would  reduce 
the  orderly  administration  of  justice  to  a farce. 

For  these  reasons,  I am  of  opinion  that  the  conviction  cannot 
stand.  It  was  open  to  the  magistrate,  under  sec.  78,  to  amend  the 
information,  and,  having  due  regard  to  the  protection  of  the 
accused  under  the  concluding  provisions  of  that  section,  to  have 
convicted  for  an  offence  under  sec.  40.  But  he  has  not  done  so, 
and  no  suggestion  as  to  any  amendment  under  sec.  102  has  been 
made  to  me.  Had  such  a suggestion  been  made,  I do  not  well  see 
how  I could  have  complied  without  remitting  the  case  to  the 
magistrate.  The  power  to  amend  under  sec.  102  is  given  only  in 
cases  where  it  appears  that  the  merits  have  been  tried.  To  amend 
by  convicting  for  an  offence  under  sec.  40,  without  giving  the 
accused  an  opportunity  of  meeting  that  charge,  would  not  be  proper. 

The  conviction  will,  therefore,  be  quashed,  with  the  usual 
order  for  the  magistrate’s  protection. 

Since  writing  the  foregoing  judgment,  my  attention  has  been 
drawn  to  the  recent  judgment  of  Masten,  J.,  in  Rex  v.  Newton 
(1920),  ante  403,  in  which  he  suggests  the  difficulty  of  applying  the 
statutory  presumption  arising  from  possession  in  a dwelling  house 
to  a charge  of  having  liquor  in  a place  other  than  a private  dwelling 
house. 
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[APPELLATE  DIVISION.] 
Rex  y.  Mouers. 


1920 
Dec.  24. 


Criminal  Law — Murder — Defences — Justifiable  Homicide — Defending  Honour 
of  Girl  under  Protection  of  Prisoner — Provocation — Criminal  Code , sec.  261 
— Shot  Fired  in  Heat  of  Passion — Manslaughter — Evidence  of  Statements 
Made  by  Deceased  to  Girl  but  not  Communicated  to  Prisoner  before  Shot 
Fired — Inadmissibility — State  of  Mind  of  Prisoner  at  Time  of  Firing — 
Testimony  of  Prisoner — Denied  of  Intention  to  Hit  Deceased — Inflam- 
matory Remarks  of  Crown  Counsel  in  Addressing  Jury — Prejudice — 
Question  of  Law — Limited  Jurisdiction  of  Court  to  Grant  New  Trial — 
Code,  secs.  1018,  1021. 

The  prisoner  was  tried  and  found  guilty  of  the  murder  of  one  E.  It  appeared 
that  the  prisoner  was  alarmed  by  the  cries  of  two  young  girls  who  were 
under  his  protection,  one  (P.)  being  his  sister  and  the  other  (M.)  his  sister’s 
companion.  Their  evidence  was  to  the  effect  that,  while  they  were  on  a 
road  at  some  distance  from  a barn,  E.  had  come  upon  them  and  had  caught 
hold  of  M.  and  had  dragged  or  pulled  her  towards  the  barn,  and  that  P. 
had  run  back  along  the  road  calling  to  the  prisoner  to  come,  that  a man  had 
got  M.  and  was  taking  her  to  the  barn.  The  prisoner  ran  up  the  road 
towards  the  barn,  firing  shots  from  an  automatic  pistol  as  he  fan.  The  time 
was  about  8 o’clock  on  a September  evening.  When  he  came  near  the  barn, 
he  saw  E.  by  the  light  of  an  electric  lamp,  and  shot  him;  E.  died  shortly 
afterwards  from  the  effects  of  the  bullet-wound.  The  defence  of  the 
prisoner,  as  developed  by  his  counsel  in  his  address  to  the  jury,  was  that 
the  prisoner  had  fired  the  fatal  shot  in  defending  the  honour  of  M.  and 
to  prevent  an  assault  upon  one  who  was  under  his  protection,  and  that  the 
homicide  was  therefore  justified;  or,  in  the  alternative,  that  he  had  fired 
the  shot  in  the  heat  of  passion  caused  by  sudden  provocation,  and  that 
the  homicide  was  thereby  reduced  to  manslaughter: — 

Held  (Magee,  J.A.,  dissenting  and  Maclaren,  J.A.,  hesitating),  that  the  trial 
Judge  was  not  wrong  in  refusing  to  admit  the  evidence  of  P.  and  M.  of  any 
statements  made  to  them  by  E.  and  not  communicated  by  them  to  the 
prisoner  prior  to  the  firing  of  the  fatal  shot. 

By  the  majority  of  the  Court: — The  state  of  mind  of  the  prisoner  when  he 
fired  the  shot  was  an  important  circumstance  to  be  considered  in  determin- 
ing whether  the  homicide  was  murder  or  manslaughter.  The  prisoner, 
who  testified  on  his  own  behalf,  did  not  say  or  suggest  that  he  acted  under 
the  belief  that  E.  was  endeavouring  to  drag  the  girl  into  the  barn  for  the 
purpose  of  committing  a criminal  assault  upon  her ; he  said  that  he  intended 
to  frighten  but  not  to  hit  E. ; and,  therefore,  the  evidence  which  wTas  rejected 
was  irrelevant  and  inadmissible. 

Per  Hodgins,  J.A. : — There  was  nothing  in  the  evidence  amounting  to  provo- 
cation within  the  meaning  of  sec.  .261  of  the  Criminal  Code  and  decided 
cases.  Review  of  the  authorities. 

Per  Magee,  J.A. : — Upon  the  question  of  justification  of  the  homicide,  or 
the  question  of  reducing  its  culpability  from  murder  to  manslaughter,  the 
chief  issue  was  the  state  of  mind  of  the  prisoner;  but  that  state  of  mind  was 
to  be  ascertained  by  consideration  of  all  the  circumstances  to  be  learned 
from  the  testimony  of  the  witnesses.  The  outcry,  agitation,  and  (to  the 
prisoner)  apparent  ill-treatment  or  peril  of  the  girl,  if  existing,  were  material 
facts.  The  jury  were  entitled  to  know  how  great  was  the  fear  and  agitation 
of  the  girls,  to  enable  them  to  judge  of  the  effect  they  would  have  upon  the 
prisoner,  and  to  enable  the  jurors  themselves  to  know  really  what  weight 
to  attach  to  the  girls’  evidence.  The  evidence  of  the  girls  as  to  what  was 
said  by  E.  should  not  have  been  excluded. 

The  jury  might  well  take  the  denial  of  the  prisoner  that  he  fired  at  E.  as  the 
effort  of  a man  on  trial  for  his  life  to  get  out  of  danger  by  what  seemed  to 
him  the  easiest  story. 
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Per  Hodgtns,  J.A. : — The  jury  were  entitled  to  view  the  prisoner’s  evidence 
as  an  attempt  to  exonerate  himself;  and  that  evidence  had  no  effect  upon 
the  question  of  the  admissibility  or  inadmissibility  of  the  evidence  of  what 
E.  said  to  the  girls. 

Held,  per  Curiam,  that  there  was  no  authority  for  stating  as  a question  of 
law  the  question  whether  the  prisoner  was  prejudiced  by  remarks  made 
by  counsel  for  the  Crown  in  his  closing  address  to  the  jury  as  to  the  prisoner 
travelling  up  and  down  the  country  with  M.  alone,  and  that  the  prisoner 
was  a bandit;  nor  for  the  Court  granting  a new  trial  because  of  an  inflam- 
matory address  to  the  jury  by  counsel  for  the  Crown.  The  only  jurisdiction 
to  direct  a new  trial  in  a criminal  case  is  conferred  by  sec.  1021  of  the 
Criminal  Code  and  is  limited  to  the  ground  that  the  verdict  is  against  the 
weight  of  evidence,  and  as  incidental  to  the  hearing  of  an  appeal  on  a 
reserved  case,  as  provided  by  sec.  1018. 

The  following  statement  is  taken  from  the  judgment  of 
Mekedith,  C.J.O.: — 

Case  stated  by  Okde,  J.,  before  whom  the  prisoner  was  tried 
and  convicted  of  the  murder  of  George  Elliott,  the  trial  having 
taken  place  at  Sault  Ste.  Marie,  on  the  5th,  6th,  and  7th  days  of 
October,  1920. 

The  questions  submitted  are  the  following: — 

“l.  Was  I wrong  in  refusing  to  admit  the  evidence  of  Pearl 
Mouers  and  of  Margaret  York  of  any  statements  made  to  them 
by  George  Elliott  and  not  communicated  by  them  to  the  accused 
prior  to  the  firing  of  the  fatal  shot? 

“ 2 . Was  I wrong  in  not  withdrawing  from  the  jury  the  evidence 
relating  to  the  milk-pail  seen  by  James  Elliott  and  Fred.  Mastin? 

“3.  Was  I wrong  in  my  comment  to  the  jury  upon  the  weight 
to  be  attached  to  the  evidence  of  Pearl  Mouers  and  of  Margaret 
York? 

a4.  Was  I wrong  when  charging  the  jury  upon  the  law  regarding 
the  right  of  the  accused  to  use  force  in  defence  of  a person  who 
was  under  his  protection,  in  stating  to  them  that  as  a matter 
of  law,  under  the  circumstances  as  stated  in  my  charge,  there 
was  no  justification  for  the  act  of  violence  which  the  accused 
used  in  defence  of  Maggie  York? 

“5.  Was  I wrong,  in  that  portion  of  my  charge  which  is  quoted 
above,  in  telling  the  jury  that  it  was  just  as  reprehensible  an  act 
to  allow  a guilty  person  to  escape  if  they  were  convinced  that 
he  was  guilty  as  it  was  to  convict  an  innocent  man  if  they  thought 
he  was  innocent? 

“6.  Did  I fail,  in  my  charge,  to  instruct  the  jury  sufficiently 
that  they  were  the  sole  judges  of  the  facts,  and  that  they  were 
at  liberty  to  disregard  any  comment  upon  the  facts  made  by  me? 
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“7.  Did  I fail  to  instruct  the  jury  properly  that  murder  might 
be  reduced  to  manslaughter  if  the  homicide  were  committed  in 
the  heat  of  passion  caused  by  sudden  provocation? 

“8.  Was  the  accused  prejudiced  on  his  trial  by  the  remarks 
made  by  the  counsel  for  the  Crown  in  his  closing  address  to  the 
jury:  (a)  as  to  the  accused  travelling  up  and  down  the  country 
with  Maggie  York  alone;  (b)  that  the  accused  was  a bandit?” 

In  the  reserved  case  these  questions  are  preceded  by  the 
following  statement  of  facts: — 

“The  accused,  William  Dougle  Mouers,  was  tried  before  me 
with  a jury  at  the  assizes  held  at  the  city  of  Sault  Ste.  Marie  in 
and  for  the  District  of  Algoma  on  the  5th,  6th,  and  7th  days  of 
October,  A.D.  1920,  on  an  indictment  whereby  the  said  William 
Dougle  Mouers  was  charged  with  the  murder  of  one  George 
Elliott  on  or  about  the  13th  day  of  September,  A.D.  1920,  and 
at  the  said  trial  the  said  William  Dougle  Mouers  was  found 
guilty  of  murder,  and  was  by  me  sentenced  to  be  hanged  on  the 
5th  day  of  January,  A.D.  1921. 

“On  the  evening  of  the  13th  September,  1920,  the  accused 
was  in  the  house  of  his  brother-in-law,  John  Peters,  in  the  town- 
ship of  Korah,  and  about  three  miles  from  Sault  Ste.  Marie, 
along  with  the  father  and  mother  of  the  accused,  and  with  his 
sister,  Pearl  Mouers,  a girl  of  16  years  of  age  and  one  Margaret 
York,  a girl  of  14  years  of  age,  who  was  a connection  by  marriage 
of  the  accused.  They  had  arrived  from  the  District  of  Parry 
Sound  two  or  three  days  previously,  intending  to  proceed  up 
the  Algoma  Central  Railway  to  camp  and  hunt.  The  accused 
had  with  him  a short  Winchester  repeating  rifle,  a Smith  and 
Wesson  .44  calibre  revolver,  and  two  automatic  .32  calibre  pistols. 

“George  Elliott  was  one  of  several  brothers  who  were  farmers 
and  who  also  carried  on  the  business  of  making  bricks.  Their 
dwelling  houses  were  all  situated  in  the  vicinity  of  the  large 
barnyard  in  which  the  events  took  place.  Peters  was  an  employee 
of  the  Elliott  brothers,  and  the  house  which  he  and  his  wife  (a 
sister  of  the  accused)  occupied  was  upon  the  outskirts  of  the 
barnyard. 

“Shortly  before  8 o’clock  in  the  evening  of  the  13th  September, 
1920,  Pearl  Mouers  and  Margaret  York  dressed  themselves  in 
men’s  or  boys’  clothing  (which  they  had  procured  that  day  for 
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the  intended  hunting  and  camping  trip),  consisting  of  khaki 
breeches,  leather  shoepacks,  khaki  shirts,  sweaters,  and  caps, 
with  their  hair  tucked  in  beneath  their  caps,  and  went  outside 
and  into  the  Elliotts’  barnyard. 

“About  the  same  time  George  Elliott,  who  was  unaware,  so 
far  as  any  evidence  shewed,  of  the  presence  in  the  locality  of  the 
visitors  to  Peters’s  house,  was  proceeding  from  the  house  of  his 
brother  James  Elliott,  where  he  had  gone  to  wash  his  hands  after 
doing  some  repairs  to  his  motor  car  in  the  garage,  to  a large 
barn  for  the  purpose  of  milking  the  cows.  His  brother,  Frank 
Elliott,  had  already  gone  to  the  barn  for  the  same  purpose. 

“Shortly  after  the  two  girls  had  left  the  Peters  house,  the 
accused,  as  well  as  the  others,  were  aroused  by  cries  from  Pearl 
Mouers  calling  to  the  accused,  and  to  the  effect  that  a man  had 
got  Margaret  York.  The  accused  ran  from  the  house,  and  up 
the  road  towards  the  barn,  firing  shots  from  one  of  the  automatic 
pistols  as  he  ran.  At  or  near  one  of  the  barn-doors,  and  in  the 
light  of  an  electric  lamp,  he  met  or  saw  George  Elliott;  and,  to  the 
accompaniment  of  certain  words,  the  accused  then  and  there 
shot  George  Elliott,  the  bullet  entering  the  left  side  just  over  the 
tenth  rib  in  line  with  the  nipple,  penetrating  the  tenth  rib,  passing 
downwards  and  backwards  and  to  the  right,  penetrating  the 
large  bowel  and  lodging  in  the  back.  From  the  effects  of  the 
bullet-wound  George  Elliott  died  in  the  hospital  at  Sault  Ste. 
Marie  about  5 or  6 hours  later. 

“The  evidence  of  Pearl  Mouers  and  of  Margaret  York  was 
to  the  effect  that,  while  they  were  on  the  roadway  some  distance 
from  the  barn,  George  Elliott  had  come  upon  them,  and  had 
caught  hold  of  Margaret  York  and  had  dragged  or  pulled  her 
towards  the  barn,  and  that  in  consequence  of  this  Pearl  Mouers 
had  run  back  along  the  road  towards  Peters’s  house  calling  to 
the  accused  to  come,  and  that  a man  had  got  Maggie  and  was 
taking  her  to  the  barn. 

“During  the  course  of  the  examination  of  Pearl  Mouers  and 
the  accused,  counsel  for  the  accused  sought  to  give  evidence  of 
what  the  deceased  George  Elliott  had  said  to  the  two  girls  when 
he  met  them  upon  the  road.  Counsel  for  the  accused  disclaimed 
any  intention  of  trying  to  prove  that  anything  which  had  been 
said  by  Elliott  had  been  communicated  to  the  accused  prior  to 
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the  firing  of  the  fatal  shot.  I refused  to  allow  any  evidence  of 
what  Elliott  said  to  the  girls  to  be  given,  upon  the  ground  that, 
unless  communicated  to  the  accused  prior  to  the  firing  of  the 
fatal  shot,  it  could  not  have  affected  the  state  of  the  accused’s 
mind  towards  Elliott,  and  was  not  relevant  to  the  issue. 

“In  addition  to  the  evidence  of  Frank  Elliott  that  he  had 
preceded  his  brother  George  to  the  barn  for  the  purpose  of  milking 
one  of  George  Elliott’s  cows,  there  was  the  evidence  of  Marjorie 
Elliott  (wife  of  James  Elliott)  that  George  Elliott  left  her  kitchen- 
door  to  go  to  the  barn  to  milk,  and  of  Stanley  Elliott,  her  son, 
that  George  Elliott  had  a milk-pail.  There  was  also  the  evidence 
of  James- Elliott  and  of  one  Fred.  Mastin  that  a milk-pail  was  seen 
that  night  after  the  shooting  at  a point  about  40  or  50  feet  distant 
from  the  barn.  There  was  no  direct  evidence  to  establish  that 
this  was  the  pail  which  George  Elliott  had  taken  with  him  on 
his  way  to  the  bam.  The  sole  importance  of  this  evidence  rested 
in  the  fact  that,  if  it  was  George  Elliott’s  pail,  it  might  be  inferred 
that  it  was  at  the  spot  where  the  pail  was  seen  by  James  Elliott 
and  Fred.  Mastin;  that  George  Elliott  had  put  it  down  when  he 
met  and  accosted  the  two  girls;  and,  therefore,  tended  to  contradict 
the  evidence  of  the  girls  to  the  effect  that  the  place  where  Elliott 
met  them  was  at  a greater  distance  from  the  bam.  Counsel  for 
the  accused  contended  that  the  evidence  in  connection  with  the 
milk-pail  should  have  been  withdrawn  from  the  jury. 

“The  defence  of  the  accused,  as  developed  by  his  counsel  in 
his  address  to  the  jmy,  was  based  upon  two  grounds,  namely: 
first,  that  the  accused  had  fired  the  fatal  shot  in  defending  the 
honour  of  Margaret  York,  and  to  prevent  an  assault  upon  one 
who  was  under  his  protection,  and  that  the  homicide  was  therefore 
justified  and  the  accused  not  guilty;  and,  second,  in  the  alternative, 
that  the  accused  had  fired  the  fatal  shot  in  the  heat  of  passion 
caused  by  sudden  provocation,  and  that  the  homicide  was  thereby 
reduced  to  manslaughter. 

“In  my  charge  to  the  jury,  when  commenting  upon  the  evi- 
dence of  Pearl  Mouers  and  Margaret  York,  I pointed  out  that, 
in  trying  to  weigh  the  value  of  the  statements  which  the  two 
girls  had  made,  the  jury  must  take  into  consideration  the  relation- 
ship of  the  girls  to  the  accused,  and  that  the  accused  was  on  trial 
for  his  life,  and  that  they  must  weigh  the  evidence  with  these 
facts  in  their  minds. 
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“During  the  course  of  my  charge  to  the  jury,  when  dealing 
with  the  defence  that  the  homicide  was  justifiable  as  the  result 
of  the  use  of  force  in  defence  of  Margaret  York  (as  distinct  from  the 
defence  that  the  offence  might  be  reduced  to  manslaughter),  I 
dealt  with  the  law  upon  the  subject;  and,  after  telling  the  jury 
that  it  would  be  for  them  to  say  whether  or  not  the  circumstances 
were  such  as  to  justify  what  took  place,  I told  the  jury  that,  as 
a matter  of  law,  if  the  circumstances  were  such  as  the  accused  and 
Maggie  York  said  they  were,  that  George  Elliott  was  holding 
Maggie  York  by  the  wrist,  and  she  was  dragging  away  from  him, 
and  that  the  accused  then  fired,  that  was  no  justification  for  the 
act  of  violence  which  the  accused  used  for  the  defence  of  Maggie 
York. 

“Towards  the  close  of  my  charge  to  the  jury,  while  instructing 
them  generally  as  to  their  duties,  I used  the  following  words: — 

“ ‘Now,  gentlemen,  you  have  a very  serious  and  responsible 
duty  to  perform.  With  you  rests  the  fate  of  this  man.  With 
you  rests  the  question,  so  far  as  you  are  concerned,  whether  or 
not  he  shall  live  or  die,  but  with  you  also  rests,  as  those  who  assist 
in  the  maintenance  of  law  and  order,  the  security  of  the  lives  of 
your  fellow-citizens  and  your  own,  and  it  is  just  as  reprehensible 
an  act  to  allow  a guilty  person  to  escape,  if  you  are  convinced 
that  he  is  guilty,  as  it  is  to  convict  an  innocent  man  if  you  think 
he  is  innocent.  If  you  come  to  the  conclusion  that  this  man 
is  guilty  of  either  murder  or  manslaughter  and  do  not  find  him 
guilty  of  either  one  of  these  crimes,  and  thereby  allow  him  to  go, 
you  are  in  a sense  approving  of  what  he  did  and  thereby  rendering 
the  lives  of  yourselves  and  wives  and  children  and  fellow-citizens 
to  some  extent  unsafe,  not  because  of  this  man,  but  because  of  the 
general  effect  which  that  has  upon  the  respect  for  law  and  order 
and  the  administration  of  justice  in  this  country.  You  are  here 
as  part  of  the  machinery  of  the  administration  of  justice  in  this 
country,  and  it  is  just  as  much  your  duty  to  come  to  a right  verdict 
upon  all  the  facts,  whether  the  man  is  guilty  or  innocent,  and,  if 
guilty,  it  is  your  duty  to  find  him  guilty,  and  if  innocent  to  find 
him  not  guilty.’ 

“During  the  course  of  his  closing  address  to  the  jury,  counsel 
for  the  Crown,  when  commenting  upon  the  defence  that  the 
accused  had  fired  in  defence  of  the  honour  of  Maggie  York,  referred 
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to  the  accused  having  Travelled  up  and  down  the  country  with 
her  alone;’  and  also,  when  commenting  upon  the  conduct  of  the 
accused,  referred  to  the  accused  as  a ‘bandit.’  ” 

The  evidence  taken  at  the  trial,  including  the  exhibits,  together 
with  the  addresses  of  counsel  for  the  Crown  and  for  the  accused 
respectively  and  the  charge  of  the  learned  Judge,  are  also  made 
part  of  the  case. 

December  6.  The  case  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A.,  and  Lennox,  J. 

T.  P.  Galt , K.C.,  and  E . V.  McMillan,  for  the  prisoner.  The 
real  facts  of  the  case  were  not  presented  to  the  jury,  as  they  should 
have  been  to  enable  them  to  pass  upon  the  defence  of  justification: 
Regina  v.  Rose  (1884),  15  Cox  C.C.  540;  Rex  v.  Dinnick  (1909), 
3 Cr.  App.  R.  77.  The  learned  trial  Judge  was  wrong  in  excluding 
evidence  of  what  was  said  to  the  girls  before  the  shooting  and 
what  the  girls  said  to  the  deceased:  Tregarthen’s  Law  of  Hearsay 
Evidence,  pp.  55,  61;  Aveson  v.  Lord  Kinnaird  (1805),  6 East 
188,  at  p.  192.  The  Crown  counsel  at  the  trial  referred  to  the 
prisoner  as  a “bandit,”  and  insinuated  (though  there  was  no 
evidence  of  it)  that  there  were  immoral  relations  between  the 
York  girl  and  the  prisoner;  and  this  was  objected  to  by  the  counsel 
for  the  defence  at  the  trial.  Upon  the  question  of  the  weight  to 
be  attached  to  the  circumstance  that  the  facts  were  not  known  to 
the  prisoner,  see  Allen  v.  The  King  (1911),  44  Can.  S.C.R.  331; 
Regina  v.  Brennan  (1896),  27  O.R.  659;  Rex  v.  Lesbini,  [1914] 
3 K.B.  1116;  Wharton  on  Homicide,  p.  336.  Nondirection  is  equiva- 
lent to  misdirection:  Rex  v.  Finch  (1916),  12  Cr.  App.  R.  77; 
Rex  v.  Warner  (1908),  1 Cr.  App.  R.  227. 

Edward  Bayly,  K.C.,  for  the  Crown.  With  regard  to  the 
first  question  submitted  by  the  trial  Judge,  it  is  submitted  that 
facts  of  which  the  prisoner  knew  nothing  could  have  no  influence 
on  him.  As  to  inflammatory  remarks  made  by  counsel  for 
the  Crown,  see  Rex  v.  Nerlich  (1915),  34  O.L.R.  298,  at  p.  317, 
per  Hodgins,  J.A.  As  to  whether  there  should  be  a new  trial, 
see  secs.  1014,  1018,  and  1021  of  the  Criminal  Code  and  Gage  v. 
Reid  (1917),  39  O.L.R.  52,  where  the  question  of  changing  the 
venue  in  order  to  secure  a fair  trial  was  considered.  If  there  was 
anything  irregular  at  the  trial,  no  substantial  miscarriage  was 
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occasioned:  sec.  1019  of  the  Code.  The  Judge’s  charge  was 
sufficient  and  proper:  Rex  v.  Coppen  (1920),  47  O.L.R.  399,  at  pp. 
405,  406,  53  D.L.R.  576,  at  pp.  579-581;  Rex  v.  Immer  (1917), 
26  Cox  C.C.  186. 

Galt,  K.C.,  in  reply,  referred  to  the  evidence. 


December  24.  Meredith,  C.J.O.  (after  setting  out  the  facts 
as  above): — We  came  to  the  conclusion  upon  the  argument  that 
all  of  the  questions,  except  No.  1 and  No.  8,  should  be  answered 
in  the  negative;  and,  indeed,  some  of  them  were  not  argued  by 
counsel  for  the  prisoner,  and  some  were  but  faintly  pressed. 

I have  come  to  the  conclusion  that  the  first  question  also  should 
be  answered  in  the  negative. 

I am  not  prepared  to  say  that,  if  the  prisoner,  who  testified 
on  his  own  behalf,  had  sworn  that  when  he  fired  the  fatal  shot  he 
believed  that  the  man  whom  he  shot  was  endeavouring  to  drag 
the  girl  into  the  barn  for  the  purpose  of  committing  a criminal 
assault  upon  her,  the  evidence  would  not  have  been  admissible  as 
tending  to  shew  that  his  belief  was  a reasonable  one.  Nowhere 
in  his  testimony  did  the  prisoner  say  or  suggest  that  he  acted 
under  such  a belief;  and,  therefore,  in  my  view,  the  evidence  which 
was  rejected  was  irrelevant  and  inadmissible.  The  state  of 
mind  of  the  prisoner  when  he  fired  the  fatal  shot  was  an  important 
circumstance  to  be  considered  in  determining  whether  the  homicide 
was  murder  or  manslaughter;  and,  if  the  circumstances  which 
were  present  to  his  mind  were  such  as  reasonably  to  lead  him,  and 
they  did  lead  him,  to  the  conclusion  that  a criminal  assault  was 
about  to  be  committed  on  the  girl,  it  may  be  that  he  would  have 
been  justified  in  using  such  force  as  was  reasonably  necessary 
to  prevent  the  crime  from  being  committed,  although  in  fact 
no  crime  was  being  attempted  to  be  committed  by  the  deceased. 

If  the  testimony  of  the  prisoner  is  accepted,  he  was  under  no 
such  apprehension  as  I have  suggested,  and  did  not  himself  believe 
that  in  order  to  protect  the  girl  from  being  outraged  it  was  neces- 
sary for  him  to  shoot  her  supposed  aggressor;  for  his  account  of  the 
firing  of  the  fatal  shot  was  that  it  was  fired  into  the  air  to  frighten, 
and  without  any  intention  of  its  hitting,  the  deceased. 

If,  as  is  probable  on  the  facts,  the  deceased  took  hold  of  the 
girl,  who  was  dressed  in  boy’s  clothes  and  presented  all  the  appear- 
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ance  of  a boy,  practically  as  a lark  in  order  to  see  whether  she  was 
boy  or  girl,  and  the  prisoner  shot  him  because  he  thought  that 
that  was  what  was  being  done,  his  crime  would  clearly  have 
been  murder.  I can  find  nothing  in  the  prisoner’s  testimony  which 
is  inconsistent  with  that  having  been  what  he  thought. 

I know  of  no  authority  for  stating  the  8th  question  as  a question 
of  law,  nor  of  any  authority  for  the  Court  granting  a new  trial 
because  of  an  inflammatory  address  to  the  jury  by  counsel  for  the 
Crown.  The  Criminal  Code  gives  no  such  authority.  Verdicts 
of  juries  have  been  set  aside  in  civil  cases  on  that  ground,  but  the 
powers  of  the  Court  to  grant  a new  trial  in  such  cases  are  much 
wider  than  it  possesses  in  criminal  cases. 

The  only  jurisdiction  to  direct  a new  trial  is  conferred  by  sec. 
1021  of  the  Criminal  Code,  and  is  limited  to  directing  a new 
trial  “on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence,”  and  as  incidental  to  the  hearing  of  an  appeal  on  a 
reserved  case,  as  provided  by  sec.  1018. 

The  remarks  of  counsel  which  are  complained  of  were  ill- 
advised  and  ought  not  to  have  been  made,  but  were  not  of  such 
a character  as  would  warrant  the  granting  of  a new  trial  in  a 
civil  action. 

Maclaren,  J.A.: — I,  with  some  hesitation,  agree  with  my 
Lord  the  Chief  Justice. 

Magee,  J.A.: — My  Lord  the  Chief  Justice  has  fully  set  forth 
the  case  stated  and  questions  submitted  for  the  opinion  of  the 
Court,  and  I agree  with  his  conclusions  except  upon  the  first 
question,  the  exclusion  of  evidence  as  to  what  was  said  to  Margaret 
York  and  Pearl  Mouers  by  the  deceased  George  Elliott  when 
seizing  hold  of  the  former  and  pulling  her  towards  the  barn. 
With  much  hesitation,  I venture  to  submit  that  the  jury  were 
entitled  to  have  before  them  such  material  facts  as  would  enable 
them  to  put  themselves  in  the  position  of  the  actors  in  the  occur- 
rence of  the  fatal  evening.  I agree  that  in  so  far  as  the  question 
of  justification  of  the  homicide,  or  the  other  question  of  reducing 
its  culpability  from  murder  to  manslaughter,  is  concerned,  the 
chief  issue  is  the  state  of  mind  of  the  accused.  But  that  state 
of  mind  is  to  be  arrived  at  by  consideration  of  all  the  circum- 
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stances  to  be  learned  from  the  testimony  of  the  witnesses.  Sud- 
denly alarmed  as  he  and  the  others  of  the  family  in  the  house  were 
by  the  cries  of  his  sister  that  a man  had  got  hold  of  her  companion, 
and  rushing  as  he  did  to  the  rescue  or  assistance  of  the  young 
girl,  his  relative,  the  jury  were  entitled  to  consider  the  situation 
with  which  he  was  confronted  or  rather  which  would  present  itself 
to  him.  The  outcry,  agitation,  and  apparent  ill-treatment  or 
peril  of  the  girl,  if  existing,  were  material  facts.  I say  apparent 
ill-treatment  or  peril — and  I mean  apparent  to  the  accused. 
Excepting  what  he  could  see  or  hear  or  might  infer,  nothing 
could  be  said  to  be  apparent.  But  it  might  well  be  that  to  his 
mind  the  nature  of  the  cries  of  the  two  girls  and  their  state  of 
agitation  were  such  as  to  make  it  apparent  that  they  or  one  of  them 
was  in  great  danger.  The  jury  were  entitled  to  know  how  great 
was  the  fear  and  agitation  of  the  girls,  for  two  reasons:  first,  to 
enable  them  to  judge  of  the  effect  they  would  have  upon  the 
prisoner;  and,  second,  to  enable  the  jurors  themselves  to  know 
really  what  weight  to  attach  to  the  girls’  own  evidence.  If  they 
had  no  cause  for  fear,  the  jurors  might  well  belittle  their  conduct 
and  evidence,  and  come  to  the  conclusion  that  they  had  not 
thought  of  serious  danger,  and  therefore  that  their  conduct  could 
not  have  been  such  as  to  create  serious  resentment  or  fear  on  their 
behalf  in  the  prisoner’s  mind.  On  the  other  hand,  if  the  conduct 
or  the  language  of  the  deceased  was  really  such  as  to  create  a 
sense  of  peril  in  the  mind  of  the  girl,  that  would  react  upon  her  and 
increase  the  outward  indications  in  her  cries,  features,  and  actions, 
and  it  was  from  these  and  what  he  saw  and  inferred  that  the 
prisoner  would  have  to  draw  his  instant  conclusions,  if  conclusions 
they  may  be  called  when  sudden  passion  is  aroused.  If  a man 
attacking  a girl  in  the  dusk  has  a knife  in  his  hand  apparently 
ready  for  use,  surely  that,  if  admitted  to  be  proved,  would  help 
the  jury  to  understand  whether  she  was  in  great  or  deadly  fear, 
and  whether  her  cries  were  those  of  one  in  danger.  Whereas,  if 
a ^benevolent-looking  man,  with  a kindly,  jocular  remark,  laid 
his  hand  upon  her  arm,  though  she  might  be  startled  and  make 
some  outcry,  the  jury  might  well  conclude  it  was  not  such  as 
indicated  great  fear.  I can  well  understand  a prosecuting  counsel 
in  such  a case  cross-examining  her  and  asking:  “Now,  did  you 
really  call  out?  You  did  not  call  very  loud,  did  you?  Why  did 
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you?  What  reason  had  you?  Do  you  wish  the  jury  to  believe  that 
you  really  cried  out  as  if  you  were  frightened  when  you  had  no 
cause  to  be?  Did  not  you  know  the  man  well,  although  the 
prisoner  did  not?  Did  he  not  speak  kindly  to  you?”  I confess 
I cannot  imagine  that  such  questions  would  be  disallowed.  If 
then  it  would  be  open  to  the  prosecution  to  shew  or  to  urge  the 
unreality  to  herself  of  her  danger  in  order  to  shew  the  nature  of 
her  action  and  the  value  of  her  evidence,  it  should  equally  be 
open  to  the  defence  to  impress  and  shew  its  reality.  For  the 
purpose  of  shewing  its  reality,  what  her  assailant  said  is  just 
as  much  a fact  as  would  be  his  holding  a knife,  and  I hardly 
think  the  knife  would  be  excluded  from  any  jury  merely  because 
its  holder  had  his  back  to  the  prisoner. 

In  truth,  I am  unable  to  distinguish  the  admissibility  of 
George  Elliott’s  language  to  the  girls  from  the  admissibility  of 
the  fact  that  a milk-pail  was  found  near  by,  which  this  Court 
now  declares  to  have  been  properly  submitted  to  the  jury,  though 
not  known  to  the  prisoner.  What  was  its  materiality  except  to 
minimise  the  distance  the  girl  had  been  pulled  or  dragged  and 
shew  that  George  Elliott  was  about  his  peaceful  occupation  when 
he  met  the  girls  and  could  not  have  had  evil  intentions?  It  may, 
no  doubt,  be  said  that  the  girls  were  permitted  to  state  how 
frightened  they  were,  but  it  seems  to  me  that  the  jury  were 
entitled  to  know  what  weight  to  attach  to  their  statement;  and 
the  defence  were  entitled  to  have  the  jury  in  a position  properly 
to  judge  of  it.  It  may  be  that  if  the  question  had  been  allowed 
the  witness  might  have  told  of  something  unimportant  being 
said — but  that  we  unfortunately  are  not  in  a position  to  know. 

The  case  is  so  important  that  I have  felt  impelled  to  present 
my  view,  though  with  much  hesitancy,  upon  this  first  question, 
which  I would  answer  in  the  affirmative. 

I should  add  that  the  prisoner  has  to  a certain  extent  cut 
away  his  ground  by  denying  that  he  fired  at  the  deceased,  from 
which  the  jury  might  infer  that  he  did  not  consider  it  necessary 
or  called  for,  but  the  jury  might  well  take  that — as  evidently 
they  did — as  the  effort  of  a man  on  trial  for  his  life  to  get  out  of 
danger  by  what  seemed  to  him  the  easiest  story. 
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Hodgins,  J.A. : — I agree  with  the  judgment  of  my  Lord  the 
Chief  Justice  as  to  all  the  questions  submitted  in  the  reserved 
case,  but  desire  to  add  the  following  to  what  he  has  said  upon 
question  1. 

As  to  it,  the  only  light  thrown  upon  the  matter  in  the  evidence 
is  the  statement  of  the  prisoner’s  counsel  at  the  trial,  p.  129 
of  the  notes  of  evidence,  that  the  questions  he  proposed  to  ask 
might  have  some  bearing  upon  the  conduct  of  the  deceased,  if 
he  (the  deceased)  knew  and  was  told  as  a matter  of  fact  that  they 
were  girls  and  was  told  their  names.  The  witness  Pearl  Mouers 
had  already  been  asked,  “What  did  he  say,  if  anything?”  and  her 
answer  was,  “He  told  us  to  go  to  the  barn.”  Objection  was  then 
taken,  and  the  learned  trial  Judge  asked  the  question  of  the 
prisoner’s  counsel:  “It  is  of  significance  to  you  in  trying  to  impress 
the  jury  with  something  said  by  Elliott"  before  Mouers  left  the 
house.  Let  us  assume  for  the  sake  of  argument  that  you  had 
proved  up  to  the  hilt  that  he  had  made  some  improper  proposals 
to  these  girls,  how  can  that  affect  Mouers’  attitude,  unless  it  was 
in  some  way  communicated  to  him?”  And  his  ruling  was:  “I 
think  the  inferences  must  be  limited  to  what  he  (the  prisoner) 
himself  heard,  and  I take  the  responsibility  of  ruling  that  these 
girls  cannot  give  any  evidence  in  connection  with  what  Elliott 
said  to  them.”  It  is  reasonably  clear  that  what  was  sought  to 
be  introduced  was  Elliott’s  knowledge  of  the  true  sex  of  the 
girls,  from  what  they  told  him,  and  that  the  assumption  made 
by  the  learned  trial  Judge  carried  the  proposed  evidence  to  the 
utmost  limit  that  counsel  for  the  defence  could  have  desired. 

In  the  Criminal  Code,  sec.  261  is  as  follows: — 

“Culpable  homicide,  which  would  otherwise  be  murder,  may 
be  reduced  to  manslaughter  if  the  person  who  causes  death  does 
so  in  the  heat  of  passion  caused  by  sudden  provocation. 

“2.  Any  wrongful  act  or  insult,  of  such  a nature  as  to  be 
sufficient  to  deprive  an  ordinary  person  of  the  power  of  self-control, 
may  be  provocation  if  the  offender  acts  upon  it  on  the  sudden, 
and  before  there  has  been  time  for  his  passion  to  cool. 

“3.  Whether  or  not  any  particular  wrongful  act  or  insult 
amounts  to  provocation,  and  whether  or  not  the  person  provoked 
was  actually  deprived  of  the  power  of  self-control  by  the  provo- 
cation which  he  received,  shall  be  questions  of  fact:  Provided  that 
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no  one  shall  be  held  to  give  provocation  to  another  by  doing  that 
which  he  had  a legal  right  to  do,  or  by  doing  anything  which  the 
offender  incited  him  to  do  in  order  to  provide  the  offender  with  an 
excuse  for  killing  or  doing  bodily  harm  to  any  person.” 

I am  myself  unable  to  see  anything  in  the  evidence  amounting 
to  provocation,  as  understood  in  the  cases:  Rex  v.  Welsh  (1869), 
11  Cox  C.C.  336,  where  it  is  laid  down  that  there  must  exist  such 
an  amount  of  provocation  as  would  be  excited  in  the  mind  of  a 
reasonable  man  and  so  as  to  lead  the  jury  to  ascribe  the  act  to  the 
influence  of  that  passion.  The  provocation  must  be  serious,  and 
such  as  might  induce  a reasonable  man,  in  the  anger  of  the  moment, 
to  commit  the  act. 

In  Rex  v.  Lesbini , [1914]  3 K.B.  1116,  the  Court  of  Criminal 
Appeal  laid  it  down  that  the  test  to  be  applied  in  order  to  deter- 
mine whether  homicide  which  would  otherwise  be  murder  is 
manslaughter,  is  whether  the  provocation  was  sufficient  to  deprive 
a reasonable  man  of  his  self-control,  not  whether  it  was  sufficient 
to  deprive  the  particular  person  charged  with  murder  of  his 
self-control. 

Archbold’s  Criminal  Law,  24th  ed.,  p.  885,  contains  this 
passage : — 

“If  it — i.e.,  the  killing  upon  provocation — were  effected  with 
a deadly  weapon,  the  provocation  must  have  been  great  indeed 
to  extenuate  the  offence  to  manslaughter.” 

In  Regina  v.  Rothwell  (1871),  12  Cox  C.C.  145,  Blackburn,  J.; 
says  (p.  147) : — 

“As  a general  rule  of  law,  no  provocation  of  words  will  reduce 
the  crime  of  murder  to  that  of  manslaughter,  but  under  special 
circumstances  there  may  be  such  provocation  of  words  as  will 
have  that  effect.” 

And  he  instances  a husband  suddenly  hearing  from  his  wife  that 
she  had  committed  adultery. 

This  exception  was  concurred  in  in  the  case  of  Rex  v.  Palmer, 
[1913]  2 K.B.  29,  on  the  ground  that  a sudden  confession  is  treated 
as  equivalent  to  a discovery  of  the  act  itself,  but  was  not  extended 
to  cover  the  case  of  a man  and  a woman  to  whom  he  was  engaged. 
And  in  Rex  v.  Birchall  (1913),  9 Crim.  App.  R.  91,  the  Court 
deprecated  any  extension  of  this  exception. 

37 — 48  o.l.r. 
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Park,  J.,  with  the  concurrence  of  Parke,  B.,  and  Recorder 
Law,  in  Regina  v.  Fisher  (1837),  8 C.  & P.  182,  185,  186,  says: — 

“There  must  be  an  instant  provocation  to  justify  a verdict 
of  manslaughter  . . . In  this  case  the  father  only  heard  of 

what  had  been  done  from  others.” 

Here  what  was  sought  to  be  proved  in  aid  of  the  provocation 
was  what  passed,  in  words,  between  the  deceased  and  the  girls 
by  way  of  information  so  as  to  found  on  it  an  inference  of  improper 
proposals.  This  is  far  removed  from  insulting  words  spoken 
to  the  prisoner,  and  the  reluctance  of  the  Courts  to  give  to  words 
the  same  consequences  as  are  attributed  to  overt  acts,  is  some 
indication  of  the  caution  to  be  observed  in  admitting  a narrative 
of  previous  events  ostensibly  as  a key  to  what  the  prisoner  himself 
saw  and  heard.  But  the  nature  and  effect  of  the  provocation  is 
a matter  for  the  jury;  and,  as  it  could  not  be  withdrawn  from 
them,  it  is  proper  to  consider  the  question  on  the  assumption  that 
what  occurred  might  prove  provocation,  and  to  deal  with  the' 
evidence  sought  to  be  introduced  upon  that  basis. 

From  the  expressions  in  the  cases  already  quoted,  which  are 
reflected  in  the  language  of  the  Criminal  Code,  it  would  appear 
that  the  provocation  must  be  a sudden  provocation  to  the  prisoner 
himself,  that  he  must  act  upon  it  on  the  sudden,  and  that  whether 
what  was  done  amounted  to  provocation  and  whether  the  prisoner 
was  deprived  of  his  control  thereby,  must  be  decided  by  the 
jury. 

The  ordy  ground  mentioned  by  the  defendant’s  counsel  at  the 
trial  upon  which  the  proposed  or  assumed  evidence  would  be 
admissible  was  that  it  was  part  of  the  res  gestce,  as  part  of  a con- 
tinued series  of  events.  Other  reasons  which  have  been  suggested 
are:  first,  that  what  was  said  might  shew  that  the  provocation  to 
the  prisoner  might  be  compounded  of  what  was  apparent  to  him 
at  the  time,  and,  as  well,  of  what  had  previously  occurred  or  was 
related  thereto,  as  affording  evidence  bearing  upon  the  reality  of 
the  scene  enacted  before  the  prisoner’s  eyes,  and  thereby  shewing 
that  he  had  some  justification  for  drawing  the  inference  he  did; 
and,  secondly,  it  is  urged  that  it  would  enable  the  jury  better  to 
estimate  the  value  of  the  testimony  of  the  girls  and  help  them  to 
decide  whether  a needless  outcry  was  being  made  or  whether 
real  apprehension  justified  their  alarm. 
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The  two  grounds  which  I have  outlined  seem  to  be  answered 
by  a consideration  of  the  language  of  the  Code,  which  makes  a 
very  definite  limitation  upon  what  is  provocation,  and  conse- 
quently upon  what  can  be  made  available  to  prove  it. 

The  provocation  required  to  reduce  murder  to  manslaughter 
must  surely  rest  upon  something  said  or  done  directly  to  the 
prisoner,  or  in  his  presence,  or  something  enacted  before  him  in 
relation  to  some  one  else,  from  which  he  drew  a conclusion  which 
caused  sudden  passion  and  loss  of  self-control. 

To  admit  the  evidence  of  what  had  occurred  prior  to  his  entry 
upon  the  scene  would,  to  my  mind,  lay  too  heavy  a burden  upon 
the  prisoner  in  the  matter  of  proving  provocation.  I think  he  is 
entitled  to  the  full  benefit  of  what  he  heard,  or  what  he  saw 
going  on,  even  if  he  misunderstood  it.  He  is  entitled  to  rely 
upon  those  facts  and  circumstances  which  would  appear  to  an 
ordinary  person  to  warrant  the  inference  he  drew;  but  if,  in 
addition  to  that,  the  reality  or  unreality  of  what  he  saw  is  to 
form  part  of  the  evidence,  it  must  be  admissible  on  his  behalf  only 
to  shew  that  that  inference  was  in  fact  a proper  inference,  having 
regard  to  all  the  facts  of  the  case. 

On  the  other  hand,  assuming  for  the  moment  that  what  occurred 
between  the  deceased  and  these  girls  was  nothing  more  than  a 
frolic,  and  that  nothing  had  been  said  or  done,  before  the  prisoner 
came  up,  that  changed  the  situation,  yet  it  might  have  appeared 
to  him  in  such  a way  as  to  lead  him  as  an  ordinary  person  to 
conclude  that  it  was  a serious  affair  in  which  he  was  justified  in 
interfering,  and  so  was  provoked  into  what  he  did.  Is  that 
position  to  be  swept  away  by  evidence  that  nothing  serious  had 
been  intended?  Has  the  Crown  the  right  to  prove,  by  evidence 
dealing  with  the  situation  before  the  prisoner  appeared,  that 
there  was  no  justification  in  fact  for  the  inference  that  he  drew? 
I cannot  think  so,  the  more  so  because  if  the  Crown  were  entitled 
to  give  that  evidence,  I can  see  no  logical  reason  why  the  prisoner 
should  not  also  be  entitled  to  prove  that  facts  which  he  did  not 
know  and  were  not  apparent  to  him  at  the  moment  did  actually 
exist  and  afforded  ground  for  sudden  passion,  had  he  known  them. 

Bray,  J.,  in  Rex  v.  Birchall,  9 Crim.  App.  R.  91,  during  the 
argument,  speaking  of  the  suspicion  of  adultery  held  by  the 
prisoner,  said:  “There  was  no  justification  for  the  appellant  killing 
his  brother  even  if  what  he  believed  had  been  true.” 
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That  the  supposed  assailant  of  the  girl  might  have  had  a 
knife  in  his  hand,  unseen  by  the  prisoner,  does  not  carry  the  matter 
any  further  in  my  mind.  If  the  prisoner  did  not  know  of  it,  and 
it  formed  no  element  affecting  his  mental  process,  it  does  not 
appear  to  be  a relevant  fact  in  deciding,  as  the  jury  have  to  do, 
whether  the  wrongful  act  or  insult  which  he  did  see  or  hear,  and 
which  provoked  him,  constituted  provocation.  It  might  decidedly 
strengthen  or  weaken  t*he  reasonableness  of  his  conclusion  leading 
to  his  sudden  outburst,  but  how  a matter  which  forms  no  element 
in  the  provocation  itself  reaching  the  prisoner’s  mind,  can  be 
said  to  be  part  of  the  provocation  he  received,  I am  unable  to  see. 

In  Russell  on  Crimes  and  Misdemeanours,  7th  ed.,  vol.  1, 
p.  692,  it  is  stated  that  the  provocation  which  is  allowed  to  exten- 
uate in  the  case  of  homicide  must  be  something  which  a man  is 
conscious  of,  which  he  feels  and  resents  at  the  instant  the  fact 
which  he  would  extenuate  is  committed. 

The  proposition,  reduced  to  its  simplest  terms,  must  be  that 
reasonableness  of  the  outburst  or  loss  of  self-control  must  in 
some  way  be  judged  partly  by  the  facts  which  occurred  before 
the  actual  provocation  took  shape,  and  not  wholly  by  its  effect 
on  the  prisoner,  testing  that  effect  by  the  standard  of  what  would 
be  expected  of  an  ordinary  person  under  the  circumstances. 
This  is  dangerously  near  the  position  that  provocation  can  only 
be  considered  as  established  if  it  is  justified  by  the  facts  as  they 
really  exist,  and  not  if  it  merely  appears  to  be  so  justified.  If 
it  is  the  prisoner’s  right  or  duty  to  prove  the  reality  which  lay 
behind  the  appearance,  it  must  be  open  to  the  Crown  to  prove 
its  unreality  in  order  to  decry  his  defence. 

The  case  of  Regina  v.  Tooley  (1709),  2 Ld.  Raym.  1296,  has  a 
bearing  upon  this  point.  There  a constable  without  authority 
arrested  a woman  as  a disorderly  person  and  conveyed  her  to  the 
round-house  in  Covent  Garden.  He  was  set  upon  by  three 
bystanders,  who  endeavoured  to  rescue  her,  but,  upon  his  explain- 
ing that  he  was  on  the  Queen’s  business  and  displaying  his  staff, 
they  desisted.  After  the  woman  was  in  the  round-house  the  same 
three  men  again  assailed  the  constable  and  killed  his  assistant. 
The  constable  was  shewn  to  have  no  authority,  but  the  prisoners 
had  no  knowledge  of  that  fact.  On  the  question  whether  this 
was  murder  or  manslaughter,  the  Court,  composed  of  all  the 
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Judges  of  England,  divided  in  opinion,  seven  being  for  man- 
slaughter and  five  for  murder.  Holt,  C.J.,  in  giving  judgment 
(p.  1301),  said  that  the  majority  of  the  Judges  thought  that  the 
prisoners  had  sufficient  provocation,  “for  if  one  be  imprisoned  upon 
an  unlawful  authority,  it  is  sufficient  provocation  to  all  people 
out  of  compassion;  much  more  where  it  is  done  under  a colour 
of  justice,  and  where  the  liberty  of  the  subject  is  invaded,  it 
is  a provocation  to  all  the  subjects  of  England;”  adding  (pp. 
1301,  1302):  “Sure  a man  ought  to  be  concerned  for  Magna 
Charta  and  the  laws;  and  if  any  one  against  the  law  imprisons  a 
man,  he  is  an  offender  against  Magna  Charta.  We  seven  hold 
this  to  be  a sufficient  provocation.”  But  he  prefaced  the  judg- 
ment in  the  case  by  the  statement  (p.  1300)  that  those  Judges 
who  were  for  manslaughter  founded  their  opinions  upon  certain 
reasons,  the  first  of  which  was  “that  it  was  a sudden  action  without 
any  precedent  malice,  or  apparent  design  of  doing  hurt,  but  only 
to  prevent  the  imprisonment  of  the  woman,  and  to  rescue  her.” 
In  dealing  with  the  argument  that  the  antecedent  imprisonment 
could  not  be  a provocation  to  the  prisoners,  because  they  knew 
not  that  the  woman  was  illegally  arrested,  he  says  (p.  1302): 
“But  surely  ignorantia  facti  will  excuse  but  never  condemn  a man. 
Indeed  he  acts  at  his  peril  in  such  a case,  but  he  must  not  lose 
his  life  for  his  ignorance,  when  he  happens  to  be  in  the  right.” 

The  fact  that  a street  rowdy  could  escape  punishment  for  the 
killing  of  a police  officer,  through  his  attachment  to  the  principles 
of  Magna  Charta,  roused,  not  the  amusement,  but  the  indigna- 
tion, of  Sir  Michael  Foster,  J.,  a “great  master  of  the  Crown 
law”  (as  he  is  designated  by  the  authors  of  Russell  on  Crimes 
and  Misdemeanours,  6th  ed.,  vol.  3,  p.  116).  I reproduce  that 
part  of  his  remarks  from  his  work,  “Crown  Law,”  3rd  ed.,  pp.  311 
to  316,  which  bear  on  the  subject  under  discussion: — 

“The  indulgence  shewn  to  the  first  transport  of  passion  in 
these  cases  is  plainly  a condescension  to  the  frailty  of  the  human 
frame,  to  the  furor  brevis , which,  while  the  frenzy  lasteth,  rendereth 
the  man  deaf  to  the  voice  of  reason.  The  provocation  therefore 
which  extenuateth  in  the  case  of  homicide  must  be  something  which 
the  man  is  conscious  of,  which  he  feeleth  and  resenteth  at  the  instant 
the  fact  which  he  would  extenuate  is  committed:  not  what  time  or 
accident  may  afterwards  bring  to  light.  Now  what  was  the 
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cause  of  Tooley  and  his  accomplices,  stript  of  a pomp  of  words 
and  the  colourings  of  artificial  reasoning?  They  saw  a woman, 
for  aught  appears,  a perfect  stranger  to  them,  led  to  the  round- 
house under  a charge  of  a criminal  nature.  This  upon  evidence 
at  the  Old  Bailey , a month  or  two  afterwards,  cometh  out  to  be  an 
illegal  arrest  and  imprisonment,  a violation  of  Magna  Charta ; 
and  these  ruffians  are  presumed  to  have  been  seized,  all  on  a 
sudden,  with  a strong  fit  of  zeal  for  Magna  Charta  and  the  laws, 
and  in  this  frenzy  to  have  drawn  upon  the  constable  and  stabbed 
his  assistant. 

“It  is  extremely  difficult  to  conceive,  that  the  violation  of 
Magna  Charta,  a fact  of  which  they  were  totally  ignorant  at  that 
time,  could  be  the  provocation  that  led  them  into  this  outrage” 
(pp.  315,  316). 

The  importance  of  Tooley’s  case  lies  chiefly  in  that  criticism, 
and  led  to  its  being  overruled  on  that  point:  see  Warner’s  Case 
(1833),  1 Moody’s  Crown  Cases  380;  Regina  v.  Davis  (1861), 
Leigh  & Cave  64;  Stephen’s  History  of  the  Criminal  Law,  vol. 
3,  p.  71;  Russell  on  Crimes  and  Misdemeanours,  7th  ed.,  p.  754; 
Roscoe’s  Crim.  Evidence,  13th  ed.,  p.  639. 

The  case  of  Regina  v.  Allen  (1867),  17  L.T.  N.S.  222,  reviews 
all  the  cases  relating  to  the  killing  of  officers  of  the  law,  of  which 
Tooley’s  case  is  an  example,  and  emphasis  is  placed  upon  the 
statement  of  Holt,  C.J.,  that  the  affray  was  sudden  and  not 
premeditated. 

In  Regina  v.  Weston  (1879),  14  Cox  C.C.  346,  evidence  was 
given  of  antecedent  threats  of  violence  by  the  deceased  against 
the  prisoner,  coupled  with  words  and  circumstances  on  the  occasions 
in  question  likely  to  provoke  similar  threats.  These  were  received 
as  evidence  of  danger  to  life  or  reasonable  apprehension  of  it,  on 
the  occasion,  such  as  might  excuse  or  justify  recourse  to  a loaded 
firearm  in  self-defence. 

The  reasoning  of  the  Court  of  Criminal  Appeal  in  England 
in  the  case  of  Rex  v.  Thomson,  [1912]  3 K.B.  19,  a prosecution  for 
using  an  instrument  upon  a woman  in  order'  to  procure  mis- 
carriage, appears  to  be  somewhat  apposite  on  this  point.  Lord 
Alverstone,  C.J.,  in  delivering  judgment,  says  (pp.  21  and  22) : — 

“Counsel  for  the  appellant  was  not  allowed  in  cross-examination 
to  put  questions  to  a witness  for  the  prosecution  as  to  what  the 
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deceased  woman  had  told  her  some  time  before  the  miscarriage 
as  to  her  intentions  and  also  a few  days  before  her  death  as  to 
what  she  had  done.  If  put  in  a popular  way,  the  argument  for 
the  appellant,  that  what  the  woman  had  said  she  had  done  to 
herself  ought  to  be  admissible  evidence  for  the  defence,  might 
be  attractive;  but  upon  consideration  it  is  seen  to  be  a dangerous 
argument,  and,  in  the  opinion  of  the  Court,  the  rejection  of 
evidence  of  that  ^ind  is  much  more  in  favour  of  the  accused  than 
of  the  prosecution.  If  such  evidence  is  admissible  for  one  side 
it  must  also  be  admissible  for  the  other. 

“In  our  opinion  there  is  no  principle  upon  which  this  evidence 
is  admissible  any  more  than  any  other  hearsay  evidence.  If 
it  were  admissible,  then  all  those  decisions  in  which  it  was  con- 
sidered whether  statements  were  admissible  in  evidence  as  dying 
declarations,  or  as  part  of  the  res  gestce,  or  as  admissions  against 
pecuniary  or  proprietary  interest,  would  have  been  unnecessary. 
The  only  ground  upon  which  it  has  been  suggested  in  argument 
that  such  evidence  ought  to  be  admitted  is  that  since  the  Criminal 
Evidence  Act,  1898,  and  the  Criminal  Appeal  Act,  1907,  a new 
rule  of  evidence  has  been  introduced  under  which  anything  must 
be  admitted  in  evidence  which  will  help  the  accused  to  prove  his 
defence.  There  is  a decision  of  a great  authority,  Charles,  J., 
against  that  contention.  In  Regina  v.  Gloster  (1888)',  16  Cox 
C.C.  471,  the  prisoner  was  charged  with  having  caused  the  death 
of  a woman  by  an  illegal  operation,  and  it  was  sought  to  give 
in  evidence  statements  made  by  the  woman  a few  days  after  the 
operation  as  to  who  had  caused  the  injuries  from  which  she  died. 
Charles,  J.,  refused  to  admit  the  evidence  and  said:  ‘Mr.  Poland 
proposes  to  ask  the  witness  what  the  deceased  said  to  her  as  to 
her  bodily  condition  and  what  had  been  done  to  her.  My  judg- 
ment is  this:  that  the  statements  must  be  confined  to  contempo- 
raneous symptoms  and  nothing  in  the  nature  of  a narrative  is 
admissible  as  to  who  caused  them  or  how  they  were  caused.’ 
In  this  case  it  cannot  be  argued  that  the  statements  were  admissible 
as  part  of  the  res  gestce ; the  statements  sought  to  be  proved  were 
not  made  at  the  time  when  anything  was  being  done  to  the 
woman.” 

As  to  the  other  ground,  that  of  enabling  the  jury  to  estimate 
at  its  true  value  the  evidence  of  the  girls,  here  again  I am  not 
persuaded  that  the  argument  is  sound.  These  girls  were  Crown 
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witnesses,  but  naturally  strongly  in  sympathy  with  the  prisoner. 
It  was  his  counsel  that  sought  to  bring  out  the  antecedent  conver- 
sation. It  cannot  be  contended  that,  apart  from  the  question 
of  relevancy,  counsel  for  the  prisoner  can  put  questions  to  friendly 
witnesses  for  the  purpose  of  establishing  the  credit  to  be  given  to 
their  testimony.  He  might  seek  to  discredit  them,  but  not  to 
introduce  matter  for  the  purpose  of  enhancing  the  value  of  the 
evidence  which  his  cross-examination  had  elicite^.  The  fact  that 
evidence  directed  solely  to  credibility — and  that  is  the  real  meaning 
on  this  ground — cannot  be  contradicted  and  must  be  accepted 
by  counsel  eliciting  it,  seems  in  itself  to  indicate  the  fallacy  which 
I think  attaches  to  this  ground.  In  Rex  v.  Cargill , [1913]  2 K.B. 
271,  the  Court  of  Criminal  Appeal  rejected  the  argument  that 
evidence  going  solely  to  credit,  in  order  that  the  jury  might  know 
to  what  extent  they  might  rely  upon  the  general  character  of 
the  testimony  of  the  witness,  can  be  contradicted. 

The  contention  of  counsel  for  the  accused  at  the  trial  is  the 
only  one  which  would  seem  to  place  this  evidence  in  its  proper 
relation  to  the  issues  being  tried.  But  I do  not  see  that  the 
term  res  gestce,  whose  extent  and  meaning  must  depend  upon  the 
circumstances  of  each  case,  can  be  stretched  to  include  what  is  not 
an  element  of  instant  provocation  nor  an  incentive  to  sudden 
passion  caused  thereby.  The  reason  is  that  it  was  not  part  of 
the  provocation  to  the  prisoner  nor  known  to  him  when  he  lost 
self-control. 

I do  not  think  that  the  fact  that  the  prisoner  himself  gave 
evidence  tending  to  shew  that  he  fired  his  pistol  in  the  air  and  did 
not  attempt  to  shoot  the  deceased- — in  other  words,  that  it  was  an 
accident — makes  any  difference  upon  the  admissibility  or  inad- 
missibility of  the  evidence  in  question.  The  jury  were,  I think, 
entitled  to  view  his  evidence  as  an  attempt  to  exonerate  himself, 
and  were  bound  to  deal  with  the  other  theory  raised  by  his  counsel 
as  part  of  his  defence,  namely,  that,  even  if  he  shot  at  the  deceased, 
he  did  so  under  such  provocation  as  would  justify  him  in  so  doing: 
and  that  the  crime  therefore  was  not  murder,  but  manslaughter, 
Rex  v.  Hopper,  [1915]  2 K.B.  431. 

Lennox,  J.,  agreed  with  Meredith,  C.J.O. 


Conviction  affirmed  (Magee,  J.A.,  dissenting). 
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Brenner  y.  American  Metal  Co. 


Dec.  27 


Writ  of  Summons — Service  out  of  Ontario  upon  Foreign  Company — Assets  in 
Ontario  — Rule  25  ( h ) — Convenience  — Discretion  — Proper  Forum  for 
Litigation. 

An  order  allowing  service  of  the  writ  of  summons  out  of  Ontario,  upon  the 
defendants,  a company  doing  business  in  a foreign  country,  who  had  not 
attorned  to  the  jurisdiction,  the  only  excuse  or  justification  for  the  assertion 
of  jurisdiction  over  them  being  the  existence  within  Ontario  of  assets — some 
transient  property — which  might  be  reached  by  execution  (Rule  25  (A)), 
was  set  aside  and  proceedings  in  the  action  forever  stayed. 

It  is  not  seemly  that  a command  should  issue  from  our  Sovereign  to  the  subject 
of  another  State  calling  upon  him  to  subject  himself  to  the  jurisdiction  of 
our  Courts,  save  in  the  clearest  possible  cases;  and,  in  the  exercise  of  a 
sound  judicial  discretion,  the  plaintiff  should  be  relegated  to  the  forum  of 
the  defendants’  foreign  domicile. 

J.  J.  Gibbons  Limited  v.  Berliner  Gramophone  Co.  Limited  (1912),  27  O.L.R. 
402,  and  The  Hagen,  [1908]  P.  189,  201,  followed. 


An  appeal  by  the  defendants  from  an  order  of  the  Master  in 
Chambers  dismissing  a motion  by  the  defendants  to  set  aside  a 
previous  order  allowing  service  of  the  writ  of  summons  out  of 
Ontario,  upon  the  defendants,  a company  doing  business  in  a 
foreign  country. 


December  21.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

G.  R.  Munnoch , for  the  defendants. 

H.  H.  Shaver , for  the  plaintiff. 


December  27.  Middleton,  J.: — A motion  had  already  been 
made  attacking  this  order,  and  an  appeal  had  before  the  Chief 
Justice  of  the  Common  Pleas.  He  regarded  the  order  as  inde- 
fensible without  the  material  being  supplemented,  and  gave  leave 
to  file  an  affidavit  supplying  the  deficiency,  whereupon  the  order 
was  to  be  allowed  to  stand;  but  he  further  provided  that,  not- 
withstanding this  order,  leave  be  reserved  to  the  defendants  to 
apply — if  so  advised — to  set  aside  the  order  allowing  such  service, 
upon  the  ground  that  the  affidavit  filed  does  not  disclose  sufficient 
ground  for  allowing  service  out  of  the  jurisdiction  or  for  any  other 
cause.  Pursuant  to  this  leave  this  motion  is  now  made. 
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In  my  view,  the  motion  should  succeed.  I have  little  to  add 
to  what  I said  in  J.  J.  Gibbons  Limited  v.  Berliner  Gramophone 
Co.  Limited  (1912),  27  O.L.R.  402,  8 D.L.R.  471.  It  is  true  that 
my  decision  in  that  case  was  reversed  upon  appeal  (1913),  28 
O.L.R.  620,  13  D.L.R.  376;  but,  as  I understand  the  judgment 
of  the  Appellate  Division,  that  Court  had  no  quarrel  with  the 
law  as  I laid  it  down,  but  thought  that  upon  the  particular  facts 
of  the  case  then  in  hand,  in  the  exercise  of  the  discretion  which  I 
think  undoubtedly  exists,  the  action  should  be  allowed  to  proceed 
in  Ontario.  It  is  not  necessary  for  me  to  repeat  what  I there  said; 
I will  only  refer  to  the  decision  in  The  Hagen,  [1908]  P.  189,  201, 
where  Lord  Justice  Farwell,  after  quoting  from  the  judgment  of 
Pearson,  J.,  in  Societe  Generate  de  Paris  v.  Dreyfus  Brothers  (1887), 
37  Ch.  D.  215  (relied  upon  in  my  former  judgment),  adds  (p.  201) 
that,  if  there  is  any  doubt,  “it  ought  to  be  resolved  in  favour  of  the 
foreigner.” 

Where  our  Court  assumes  to  exercise  an  extra-territorial 
jurisdiction,  and  the  foreigner  has  not  in  any  way  attorned  to  our 
jurisdiction,  and  the  only  excuse  or  justification  for  the  assertion 
of  jurisdiction  over  him  is  the  existence  within  the  Province  of 
assets  which  may  be  reached  by  execution  (Rule  25  (/&)),  manifestly 
the  situation  is  one  of  delicacy  and  ope  calling  for  the  exercise 
of  the  most  careful  judicial  discretion.  It  is  not  seemly  that 
a command  should  issue  from  our  Sovereign  to  the  subject  of 
another  State  calling  upon  him  to  submit  himself  to  the 
jurisdiction  of  our  Courts,  save  in  the  clearest  possible  cases. 

The  main  assets  of  these  defendants  are  in  New  York,  and  it 
is  a mere  accident  that  there  is  some  transient  property  in  this 
country;  and  convenience,  as  well  as  the  exercise  of  due  respect 
for  the  right  and  preference  of  foreigners  to  litigate  in  the  Courts 
of  their  domicile,  points  out  the  Courts  of  New  York  as  the  proper 
place  for  this  litigation. 

I think  that  proceedings  in  this  action  should  be  forever  stayed. 

The  question  of  the  liability  for  the  costs  of  the  action  may 
well  be  left  to  be  dealt  with  after  any  litigation  abroad  may  have 
been  determined. 
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Rex  y.  Robins. 

Ontario  Temperance  Act — Magistrate's  Conviction  for  Offence  against  sec.  40 — 
Keeping  Intoxicating  Liquor  for  Sale — Date  of  Offence  wrongly  Stated — 
Motion  to  Quash  Conviction — Amendment — Secs.  101  and  102  of  Act — 
Evidence  of  Offence  — “Sale”  ■ — Delivery  — Appropriation  of  Liquor  to 
Contract — Time  when  Property  Passes — Magistrate’ s Findings — Inferences 
— Review — Sale  of  Goods  Act,  10  & 11  Geo.  V.  ch.  40,  sec.  20,  Rule  5 — 
Conviction  for  Second  Offence — Information  Laid  before  Conviction  for  First 
Offence — Secs.  58,  96,  97,  98  of  Temperance  Act — Penalty — Sec.  58  (2) — 
10  & 11  Geo.  V.ch.  78,  sec.  11 — Amendment  Making  Conviction  as  for  First 
Offence — Discretion — Sentence — Conduct  of  Magistrate — Improper  Affidavit. 

On  the  27th  September,  1920,  the  defendant  received  into  his  house  25  cases  of 
whisky,  and  on  the  30th  September  25  similar  cases.  On  the  5th  October, 
1920,  he  was  convicted  by  a magistrate  of  the  offence  of,  on  the  27th  Sep- 
tember, unlawfully  keeping  for  sale  liquor  in  contravention  of  the  Ontario 
Temperance  Act.  On  the  same  day,  another  information  was  laid,  charging 
that  since  the  28th  September  the  defendant  was  guilty  of  unlawfully  selling 
or  keeping  for  sale  liquor  contrary  to  sec.  40  of  the  Act.  On  the  26th  October, 
evidence  was  taken,  and  the  magistrate  found  the  defendant  “guilty  as 
charged,”  but  drew  up  a conviction  reading  that  the  defendant,  “on  the 
28th  day  of  September,  ...  in  his  premises  unlawfully  did  keep  for  sale 
liquor  in  contravention  of  the  Ontario  Temperance  Act.”  The  first  con- 
viction was  obviously  in  respect  of  the  25  cases  which  were  received  on  the 
27th  September;  and  the  second  was,  no  doubt,  intended  to  be  in  respect  of 
the  25  cases  received  on  the  30th  September : — 

Held,  upon  a motion  to  quash  the  second  conviction,  that  it  should  be  amended, 
under  secs.  101  and  102  of  the  Act,  by  changing  the  date  of  the  offence  to 
the  30th  September. 

“Sale”  includes  delivery,  and  the  cases  were  delivered  by  the  defendant  to  a 
purchaser  from  him,  in  the  early  hours  of  the  1st  October.  This  purchaser 
had  paid  the  defendant  $2,000  for  50  cases  of  whisky  on  the  19th  September, 
but  the  second  lot  of  cases  was  not  appropriated  to  the  contract  until 
the  purchaser  was  told  on  the  30th  September  that  the  cases  had  arrived 
at  the  defendant’s  house  and  were  at  the  purchaser’s  disposal.  An  inference 
of  an  earlier  date  for  the  passing  of  the  property  in  these  25  cases  might  have 
been  drawn,  pursuant  to  the  Sale  of  Goods  Act,  10  & 11  Geo.  V.  ch.  40, 
sec.  20,  Rule  5;  but  that  inference  could  be  drawn  only  by  the  magistrate, 
who  did  not  draw  it  ; and  it  was  not  open  to  the  Judge,  upon  the  motion  to 
quash,  to  draw  that  inference. 

The  conviction  of  the  5th  October  being  for  an  offence  under  sec.  40,  com- 
mitted on  the  27th  September,  and  the  conviction  of  the  26th  October 
being  for  a second  offence  under  the  same  section,  committed  on  the  30th 
September,  it  was  argued  that  the  latter  conviction  was  invalid  because 
not  for  an  offence  in  point  of  time  subsequent  to  the  conviction  for  the 
first  offence;  and  that  the  penalty  imposed,  imprisonment  for  six  months, 
was  in  excess  of  the  punishment  allowed  for  a first  offence : — 

Held,  having  regard  to  the  provisions  of  sec.  58  (as  amended  by  7 Geo.  V.  ch. 
50,  sec.  21),  and  of  secs.  96,  97,  and  98,  that  there  is  no  offence  until  the 
offender  is  tried  and  convicted,  and  the  later  conviction  should  not  have 
been  for  a second  offence. 

In  view  of  the  language  of  sub-sec.  2 of  sec.  58,  added  by  10  & 11  Geo.  V.  ch. 
78,  sec.  11,  the  magistrate  was  allowed  an  opportunity  of  amending  the 
conviction,  fixing  the  penalty,  and  striking  out  any  reference  to  a second 
offence. 

The  magistrate  returned  the  conviction  amended  so  as  to  impose  a fine  of 
$200  and  $10  costs  and  in  default  of  payment  imprisonment  for  three 
months.  It  appeared  that  the  magistrate  was  under  suspension: — 
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Held,  that,  as  the  magistrate  had  exercised  his  discretion  under  sec.  58,  as 
amended,  _ against  adding  a sentence  of  imprisonment,  an  order  should 
be  made,  in  order  to  avoid  any  difficulty  caused  by  the  suspension,  amend- 
ing the  conviction,  under  secs.  101  and  102,  in  the  way  indicated  by  the 
magistrate,  if  the  defendant  so  desired,  or  confirming  the  conviction  as  it 
appeared  in  the  last  return. 

The  procuring,  by  the  solicitor  for  the  defendant,  from  the  magistrate,  of  an 
affidavit  in  support  of  the  application  to  quash  the  conviction,  in  which 
the  magistrate  threw  doubt  upon  the  conviction  and  his  right  to  decide  as 
he  did,  was  improper. 

Motion  to  quash  the  conviction  of  the  defendant,  by  the 
Police  Magistrate  for  the  County  of  Haldimand,  for  unlawfully 
keeping  upon  his  (the  defendant’s)  premises,  in  the  town  of 
Dunnville,  intoxicating  liquor  for  sale,  in  contravention  of  the 
Ontario  Temperance  Act. 

December  14.  The  motion  was  heard  by  Hodgins,  J.A.,  in 
Chambers. 

H.  J.  Scott,  K.C.,  for  the  defendant. 

F.  P.  Brennan,  for  the  Crown. 


December  28.  Hodgins,  J.A.: — The  accused  received  into 
his  house  25  cases  of  Walker’s  rye  whisky  on  the  27th  September, 
1920,  and  25  similar  cases  on  the  30th  September,  1920. 

On  the  5th  October,  1920,  he  was  convicted  by  David  Hastings, 
J.P.,  Police  Magistrate  in  and  for  the  County  of  Haldimand,  “for 
that  he,  on  the  27th  September,  at  the  town  of  Dunnville,  in  the 
said  county,  in  his  premises,  unlawfully  did  keep  for  sale  liquor 
in  contravention  of  the  Ontario  Temperance  Act.” 

This  conviction — the  accused  pleaded  guilty  to  the  charge 
upon  which  it  was  founded — evidently  referred  to  the  25  cases 
received  on  the  27th  September,  as  no  other  liquor  had  arrived 
up  to  that  time. 

On  the  5th  October,  1920,  the  license  inspector,  Eacritt,  swore 
to  another  information,  charging  that  since  the  28th  September 
the  accused  was  guilty  of  unlawfully  selling  or  keeping  for  sale 
liquor  contrary  to  sec.  40  of  the  Ontario  Temperance  Act.  The 
trial  was  postponed  from  time  to  time  until  the  26th  October, 
when  evidence  was  taken  and  the  accused  convicted. 

The  magistrate  found  him  “guilty  as  charged,”  but  drew  up 
a conviction  reading  “for  that  he,  the  said  Allan  Robins,  on  the 
28th  day  of  September,  at  the  town  of  Dunnville,  in  the  said 
county,  in  his  premises  unlawfully  did  keep  for  sale  liquor  in 
contravention  of  the  Ontario  Temperance  Act.” 
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As  the  offence,  if  committed,  was  clearly  proved  to  have  been 
so  committed  since  the  28th  September,  namely,  on  the  30th 
September  and  the  1st  October,  when  the  second  25  cases  arrived 
in  and  were  delivered  from  the  house  at  Dunnville,  I think  that, 
subject  to  a further  question,  the  conviction  can  and  should  be 
amended,  under  secs.  101  and  102  of  the  Ontario  Temperance 
Act,  by  inserting  the  date  of  the  30th  September  instead  of  the 
28th  September,  as  it  is  evident  that  an  error  has  intervened  to 
prevent  the  conviction  being  properly  drawn  up. 

There  remains  to  be  considered  whether  any  offence  was 
actually  committed.  The  conviction  is  for  keeping  for  sale  in 
the  residence  of  the  accused.  “Sale”  includes  delivery,  and  these 
goods  were  delivered  by  the  accused,  in  the  early  hours  of  the 
1st  October,  to  the  Buffalo  purchaser  from  him.  This  purchaser 
had  paid,  on  the  19th  September,  to  the  accused,  $2,000  for  50 
cases,  but  it  is  not  pretended  that  any  cases  were  then  in  his 
possession  or  were  in  any  way  appropriated  to  the  contract.  They 
were  then  unascertained,  and  came  later  on  from  Montreal. 

The  last  25  cases  which  the  accused  bought  in  Montreal,  by  a 
second  and  separate  order,  and  for  which  he  paid  at  a later  date 
than  that  on  which  he  settled  for  the  first  25  cases,  were  appro- 
priated to  his  contract  there  when  shipped;  but,  until  the  pur- 
chaser rang  up  upon  the  telephone  from  Buffalo  and  was  told 
that  these  cases  had  arrived  and  were  at  his  disposal,  he  did  nos 
assent  to  their  appropriation  to  him  by  the  accused,  as  fulfilling 
the  antecedent  obligation  created  by  the  payment  of  the  $2,000. 

It  is  quite  true  that,  pursuant  to  the  Sale  of  Goods  Act,  10  & 11 
Geo.  V.  ch.  40,  sec.  20,  Rule  5*,  an  inference  of  an  earlier  date 
for  the  passing  of  the  property  in  these  25  cases  to  the  Buffalo 
purchaser  than  that  of  their  arrival  and  acceptance  by  the  accused 
in  Dunnville,  might  have  been  drawn.  But  that  inference  of 
fact  could  be  drawn  only  by  the  magistrate,  and  he  apparently 
did  not  do  so,  as  he  convicted  the  accused  of  having  these  25  case 
for  sale  and  undelivered  after  the  28th  September. 

*Rule  5 — (i)  Where  there  is  a contract  for  the  sale  of  unascertained  or 
future  goods  by  description,  and  goods  of  that  description  and  in  a deliverable 
state  are  unconditionally  appropriated  to  the  contract,  either  by  the  seller 
with  the  assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of  the  seller, 
the  property  in  the  goods  thereupon  passes  to  the  buyer.  Such  assent  may 
be  expressed  or  implied,  and  may  be  given  either  before  or  after  the  appro- 
priation is  made. 


HodginB,  J.A. 

1920 

Rex 

v. 

Robins. 


530 


ONTARIO  LAW  REPORTS. 


Hodgins,  J.A. 

1920 

Rex 

v. 

Robins. 


[VOL. 

It  is  not  open  to  me  to  draw  that  inference  now,  as  the  magis- 
trate’s finding  on  the  facts  cannot  be  reviewed  upon  a motion  to 
quash,  nor  can  his  inferences  from  those  facts  be  set  aside  in  favour 
of  another  and  different  view  which  might  legitimately  be  drawn 
if  there  was  no  evidence  properly  warranting  the  other  conclusion 
at  which  he  arrived.  I would  therefore  amend  the  conviction  as 
indicated. 

A further  point,  not  taken  in  the  notice  of  motion,  was  raised 
by  Mr.  Scott,  namely,  that  this  conviction,  although  for  a second 
offence,  was  not  for  an  offence  in  point  of  time  subsequent  to 
the  conviction  for  a first  offence  committed  by  the  accused,  and 
so  was  invalid.  For  this  he  cited  secs.  96,  97,  98,  and  99  of  the 
Ontario  Temperance  Act,  1916,  6 Geo.  V.  ch.  50. 

The  conviction  on  the  5th  October,  1920,  was  for  an  offence 
under  sec.  40,  committed  on  the  27th  September,  1920.  The 
conviction  in  the  present  case  is  for  a second  offence  under  the 
same  section,  committed  on  the  30th  September,  1920. 

Section  58  of  the  Act  provides  penalties  for  both  a first  and 
a second  offence  against  the  provisions  of  sec.  40  and  other  sections 
of  the  Act. 

By  sec.  21  of  7 Geo.  Y.  ch.  50,  the  words  “or  any  subsequent” 
are  inserted  in  the  12th  line  of  sec.  58,  so  that  it  now  reads  “and 
for  a second  or  any  subsequent  offence  to  imprisonment  for  not 
less  than  six  nor  more  than  twelve  months.” 

Here  the  magistrate  has  convicted  for  a second  offence,  and 
has  imposed  six  months’  imprisonment,  thus  reading  sec.  58  as 
imposing  that  penalty  for  an  offence  which  is  a second  one  in 
point  of  time. 

Section  96  deals  with  cases  where  a previous  conviction  is 
charged,  and  details  the  procedure  in  such  event.  Section  97 
makes  it  the  duty  of  the  inspector,  where  a different  or  greater 
penalty  is  imposed  for  a second  offence,  to  prosecute  for  the  second 
offence.  Section  98  allows  one  conviction  to  be  made  for  several 
offences  committed  on  the  same  day,  where  a separate  penalty  is 
provided  for  each,  and  then  proceeds:  “but  the  increased  penalty 
or  punishment  hereinbefore  imposed  shall  only  be  incurred  or 
awarded  in  the  case  of  offences  committed  on  different  days  and 
after  conviction  had  for  a first  offence.” 


XLYIII.] 


ONTARIO  LAW  REPORTS. 


531 


I am  of  opinion  that  the  words  “hereinbefore  imposed”  refer 
to  sections  where  penalties  are  made  more  onerous  if  the  offence  is  a 
second  or  subsequent  one,  and  that  the  word  “incurred”  indicates 
that,  while  a second  or  subsequent  offence  may  have,  in  fact, 
been  committed,  the  additional  or  more  drastic  penalty  only 
becomes  due  or  exigible  provided  a previous  conviction  has  been 
established,  affording  in  that  way  formal  evidence  of  record  that 
the  accused  has  not  been  deterred  by  the  lighter  sentence. 

It  is  true  that  the  penalties  under  sec.  58  are  for  a first  and 
second  offence,  and  that  the  enactment  says  nothing  about  a 
conviction  therefor.  The  sections  are  somewhat  confusing, 
but  it  seems  to  me  that  if  any  other  view  of  the  effect  of  sec.  98 
is  taken  it  leads  into  serious  difficulties.  Is  there  any  offence  till 
the  offender  has  been  tried  and  convicted?  In  one  sense  there  is, 
but  not,  I think,  in  the  aspect  in  which  the  matter  is  viewed  in 
this  statute.  It  is  true  that  he  may  have  infringed  the  law  and 
therefore  made  himself  liable  to  punishment.  But  the  language 
of  sec.  97  indicates  that  the  second  offence  is  one  in  which  the 
prosecution  is  undertaken  or  brought  to  trial  subsequent  to  a 
conviction  under  the  Act,  and  this  appears  to  be  the  practice 
adopted  under  earlier  and  contemporary  temperance  legislation 
in  Canada.  In  some  cases  it  is  the  prior  laying  of  an  information, 
and  not  a prior  conviction,  that  is  a prerequisite  to  conviction 
for  a second  offence:  Ex  p.  Edgar  (1892),  31  N.B.R.  128;  Ex  p. 
Le  Blanc  (1895),  1 Can.  Crim.  Cas.  12;  Rex  v.  Van  Fleet  (1918), 
38  D.L.R.  592,  29  Can.  Crim.  Cas.  218;  Regina  v.  Murrans  (1893), 
7 Can.  Crim.  Cas.  459;  Ex  p.  McCoy  (1903),  7 Can.  Crim.  Cas. 
485;  Rex  v.  Jordan  (1909),  15  Can.  Crim.  Cas.  130.  Indeed  the 
principle  underlying  the  increasing  of  penalties  inflicted  beyond 
those  imposed  for  a first  offence,  when  the  offender  continues  to 
disobey  the  law,  is  that  persistency  in  illegal  practices  must  be 
punished  more  severely  than  initial  breaches.  Any  other  way 
of  dealing  with  second  offences  would  lead  to  the  extraordinary 
result  that  if  a first  offence  had  not  been  established  by  a previous 
trial  and  conviction,  the  magistrate  would  have  then  and  there  to 
consider  and  determine  whether  the  accused  had  in  fact  com- 
mitted a first  and  prior  offence.  This  would  be  trying  two  offences 
together,  contrary  to  the  spirit  of  the  criminal  law:  see  Rex  v. 
Tansley  (1917),  29  Can.  Crim.  Cas.  225. 
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The  penalty  imposed  in  this  case  is  six  months’  imprisonment, 
which  is  in  excess  of  the  punishment  allowed  for  offences  against 
sec.  40,  not  being  such  second  offence  as  the  statute  appears  to 
contemplate.  The  conviction,  however,  may  be  amended  in 
this  respect,  under  secs.  101  and  102,  by  reducing  the  penalty  to 
that  provided  in  sec.  58  as  amended.  In  view  of  the  language  of 
sub-sec.  2 of  sec.  58,  added  by  10  & 11  Geo.  V.  ch.  78,  sec.  11,* * 
I think  the  magistrate  should  have  an  opportunity  to  amend  the 
conviction  and  fix  the  penalty,  and  to  strike  out  any  reference  to  a 
second  offence,  and  I will  therefore  retain  the  matter  to  enable 
him  to  do  so  if  he  so  desires.  When  the  papers  are  returned,  I 
will  formally  deal  with  the  application.  In  the  meantime  the 
applicant  may  file  an  amended  notice  of  motion,  including  the 
point  last  dealt  with. 

January  8,  1921.  Hodgins,  J.A.: — The  conviction  in  this 
case  has  now  been  returned  amended  by  the  convicting  magistrate 
so  as  to  impose  a fine  of  $200  and  $10  costs  and  in  default  of 
payment  a penalty  of  three  months  in  gaol. 

It  appears  from  a memorandum  sent  with  these  papers  that 
the  magistrate  in  question  is  under  suspension.  As,  however, 
he  has  in  fact  exercised  his  discretion  under  sec.  58,  as  amended 
by  sec.  11  of  10  & 11  Geo.  V.  ch.  78,  against  adding  a sentence 
of  imprisonment,  I see  no  reason  why,  in  order  to  avoid  any 
difficulty  caused  by  the  suspension,  I may  not  now  make  an  order 
amending  the  conviction  in  the  way  indicated  by  the  magistrate, 
if  the  accused  so  desires,  or  confirming  the  conviction  as  it  now 
appears  in  the  return.  No  costs. 

I think  I should  draw  attention  to  what  I hope  is  an  unusual 
practice,  namely,  the  procuring,  by  the  solicitor  for  the  accused, 
from  the  magistrate,  of  an  affidavit  in  support  of  the  application 

t., 

*11.  With  the  object  of  the  better  regulation  of  penalties  now  authorised 
by  the  Ontario  Temperance  Act,  section  58  of  the  said  Act  is  amended  by 
adding  thereto  the  following  sub-section : 

(2)  Notwithstanding  anything  contained  in  sub-section  1 of  this  section, 
a minimum  penalty  of  $100  and  costs  may  be  imposed  for  an  offence  under 
clause  (a)  of  sub-section  1 of  section  41  of  the  said  Act,  and  in  addition  thereto 
imprisonment  for  a term  not  exceeding  three  months,  and  the  maximum 
penalty  for  any  other  offence  under  sections  40  or  41,  shall  be  $2,000  and 
costs,  and  in  addition  thereto  imprisonment  for  a term  not  exceeding  three 
months  for  a first  offence;  the  imprisonment  in  both  cases  being  in  the  dis- 
cretion of  the  convicting  magistrate,  and  subject  thereto  the  provisions  of  the 
said  section  58  are  confirmed. 
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to  quash  the  conviction.  In  that  affidavit  doubt  is  thrown  upon 
the  conviction  and  upon  the  magistrate’s  right  to  decide  as  he  did. 
It  is  improper  to  ask  any  magistrate  to  take  such  a position. 
If  the  offence  was  not  proved,  the  accused  should  have  been 
discharged;  but,  if  a conviction  is  recorded,  the  administration 
of  justice  will  not  be  advanced  by  the  course  taken  here. 


[MIDDLETON,  J.] 


Fleming  v.  Spracklin. 


Ontario  Temperance  Act — Search  by  Inspector  for  Intoxicating  Liquor  in  Private 
Yacht — Absence  of  Warrant — Trespass — Secs.  66  ( 1 ),  67,  and  70  of  Act — 
“ Vehicle ” — Suspicion  — Belief — Conduct  of  Defendant  — Trespass  — 
Damages — Costs. 

The  defendant,  an  inspector  appointed  by  the  Ontario  Government  to  aid 
in  the  enforcement  of  the  Ontario  Temperance  Act,  boarded. the  plaintiff’s 
pleasure-yacht,  lying  at  anchor  in  Lake  St.  Clair.  He  was  himself  armed 
and  was  accompanied  by  two  armed  men.  He  searched  the  boat  for 
intoxicating  liquor,  but  found  none.  Apparently  he  had  at  first  a suspicion 
that  the  boat  might  have  intoxicating  liquor  in  it;  but,  when  he  found  that 
it  was  the  plaintiff’s  boat,  he  ceased  to  have  any  suspicion,  and  made  the 
search  for  the  purpose  of  convincing  his  men  of  his  impartiality.  He  had 
no  warrant: — 

Held,  in  an  action  for  trespass,  that  sec.  70  of  the  Act  referred  to,  upon  which 
the  defendant  relied  as  authorising  what  he  did,  did  not  apply,  because 
the  defendant  did  not  believe  that  there  was  any  liquor  upon  the  boat 
intended  for  sale  or  to  be  kept  for  sale  or  otherwise  in  contravention  of 
the  Act,  and  also  because  a boat  is  not  a “vehicle  on  a public  highway  or 
elsewhere.” 

The  provisions  of  the  Act  giving  the  right  to  obtain  a search-warrant  and  to 
make  search  and  to  enter  a place  of  public  entertainment  or  a place  wherein 
liquors  are  reputed  to  be  sold,  being  secs.  66  (1)  and  67,  as  amended  by  sec. 
23  of  7 Geo.  V.  ch.  50,  considered. 

The  defendant  had  no  right  to  do  what  he  did ; it  was  a trespass,  committed 
in  an  offensive  way,  for  it  implied  an  accusation  of  a most  serious  character; 
the  conduct  of  the  defendant  indicated  a spirit  of  defiance  and  an  intention 
to  give  offence;  and  punitive  damages,  in  the  sum  of  $500,  were  awarded 
to  the  plaintiff,  with  full  costs. 


An  action  for  trespass. 

December  11.  The  action  was  tried  by  Middleton,  J., 
without  a jury,  at  Sandwich. 

D,  L.  McCarthy , K.C.,  for  the  plaintiff. 

J.  H.  Rodd,  for  the  defendant. 
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December  28.  Middleton,  J.: — The  plaintiff,  O.E.  Fleming, 
one  of  His  Majesty’s  counsel,  is  the  owner  of  64  shares  in  the 
registered  yacht  Kittiwake,  a cruiser  of  some  15  tons,  used  by 
him  exclusively  for  the  pleasure  of  himself  and  his  family. 

Mr.  Fleming  is  a member  of  the  Royal  Canadian  Yacht  Club 
and  the  holder  of  an  Admiralty  license  authorising  him  to  fly  the 
blue  ensign  of  His  Majesty’s  fleet  on  this  boat. 

On  the  17th  September,  1920,  the  plaintiff’s  sons  were  enter- 
taining a party  of  friends,  ladies  and  gentlemen,  upon  the  yacht, 
with  their  father’s  full  consent  and  approval.  The  yacht  left 
the  Government  dock  at  Windsor,  where  it  was  moored,  and  ran 
up  the  river  and  came  to  anchor  in  Lake  St.  Clair.  During  this 
run  the  boat  wore  the  blue  ensign  and  the  R.C.Y.C.  flag,  and  when 
it  came  to  anchor  these  were  taken  in  and  proper  lights  displayed. 

Supper  was  being  served  in  the  cabin  when  the  defendant, 
himself  armed,  accompanied  by  two  armed  men,  boarded  the  boat, 
and,  after  asking  the  name  of  the  owner,  which  was  at  once  given, 
proceeded  to  search  the  boat  for  intoxicating  liquor,  finding  none. 

It  appears  that  the  defendant  is  an  inspector  appointed  by  the 
Ontario  Government  for  the  purpose  of  enforcing  the  provisions 
of  the  Ontario  Temperance  Act,  6 Geo.  Y.  ch.  50,  and  that  he 
assumed  that  that  Act  authorised  his  action. 

He  says  that  he  saw  the  boat  leaving  Windsor,  and  followed 
it  all  the  way  up  the  river  and  into  the  lake,  but  did  not  come  up 
to  it  until  it  came  to  anchor.  He  did  not  notice  the  flags  that  it 
was  flying,  and  at  first  thought  it  was  another  boat  he  had  been 
watching.  When  he  boarded  the  boat  and  was  told  it  was  Mr. 
Fleming’s  yacht,  he  did  not  doubt  the  fact,  for  he  recognised 
young  Mr.  Fleming.  He  admits  that  he  then  had  no  suspicion 
that  the  boat  was  carrying  liquor  or  in  any  way  engaged  in  illicit 
liquor  traffic,  yet  he  searched  it  so  as  to  convince  his  men  of  his 
impartiality.  He  searched  all  boats  on  the  river,  quite  irrespective 
of  any  suspicion  he  might  have  as  to  a particular  boat  carrying 
liquor.  He  had  no  warrant. 

Mr.  Fleming  wrote  the  defendant  complaining  of  this  action, 
asking  for  an  explanation  and  apology.  The  defendant  made  no 
written  reply,  but,  meeting  Mr.  Fleming  in  the  street,  in  an 
offensive  manner  attempted  to  justify  his  conduct.  The  writ  was 
then  issued. 
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By  his  defence  the  defendant  does  not  set  up  any  justification 
for  his  conduct,  but  denies  the  fact  of  the  trespass. 

There  was  no  material  conflict  of  evidence.  The  two  men 
accompanying  the  defendant  displayed  revolvers,  one  had  two, 
the  other  one  only.  The  defendant  had  one,  and  says  he  did  not 
draw  it.  He  had  it  in  a holster  on  his  left  shoulder,  where  he 
could  get  it  instantly.  Young  Mr.  Fleming  thought  he  had  it 
in  his  right  hand  in  his  coat-pocket. 

The  right  to  obtain  a search-warrant  and  to  make  search  under 
such  warrant  is  given  in  wide  terms  by  the  Act,  sec.  67 ; but  the 
officer  must,  before  obtaining  the  warrant,  satisfy  the  magistrate 
“that  there  is  reasonable  ground  for  belief  that  . . liquor 

is  being  kept  for  sale  or  disposal  or  otherwise  contrary  to  the 
provisions  of  this  Act:”  sec.  67,  as  amended  by  sec.  23  of  the 
amending  Act  of  1917,  7 Geo.  Y.  ch.  50. 

The  statute  also  gives  to  the  officers  of  the  law  the  right  to 
enter  at  any  time  a place  of  public  entertainment  or  a place 
wherein  liquors  are  reputed  to  be  sold  “for  the  purpose  of  prevent- 
ing or  detecting  the  contravention  of  any  of  the  provisions  of  this 
Act:”  sec.  66  (1). 

Section  70  deals  with  the  right  to  seize  liquor  in  transit,  and 
provides  (sub-sec.  2):  “Any  inspector  . . . if  he  believes 

that  liquor  intended  for  sale  or  to  be  kept  for  sale  or  otherwise  in 
contravention  of  this  Act,  is  contained  in  any  vehicle  on  a public 
highway  or  elsewhere,  or  is  concealed  upon  the  land  of  any  person, 
may  enter  and  search  such  vehicle  . . . and  remove  any 

liquor  found  there.” 

The  defendant,  though  he  has  not  pleaded  any  justification 
for  his  conduct,  points  to  this  section  as  authorising  what  he  did. 
The  section  could  apply  only  if  the  defendant  believed  that  liquor 
intended  for  sale  or  to  be  kept  for  sale  or  otherwise  in  contra- 
vention of  the  Act,  was  on  the  boat;  and,  secondly,  if  the  boat 
could  be  regarded  as  a “vehicle  on  a public  highway  or  elsewhere.” 

Here  the  defendant  did  not  believe  that  there  was  any  liquor 
upon  this  boat  intended  for  sale  or  to  be  kept  for  sale  or  otherwise 
in  contravention  of  the  Act — at  first,  while  he  was  mistaken  as  to 
the  identity  of  the  boat,  he  may  have  had  some  vague  suspicion, 
but  what  the  statute  requires  is  not  suspicion  but  belief,  the 


Middleton,  J. 

1920 

Fleming 

v. 

Spracklin. 


536 


ONTARIO  LAW  REPORTS. 


Middleton,  J. 

1920 

Fleming 

v. 

Spracklin. 


[yol. 

acceptance  of  the  thing  as  true,  founded  upon  reasonable  evidence. 
Here  even  suspicion  was  gone  before  the  searching  took  place. 

Then  a boat  is  not  a “ vehicle,”  much  less  a “ vehicle  on  a public 
highway  or  elsewhere.”  The  Oxford  dictionary  defines  a vehicle 
as  “a  conveyance  of  any  kind  used  on  land.”  The  Century  as 
“any  carriage  moving  on  land.”  In  an  election  trial  “The 
Minnie  M.”was  held  not  to  be  a vehicle  or  conveyance  within 
the  Election  Act:  In  re  Sault  Ste.  Marie  Provincial  Election  (1905), 
10  O.L.R.  356. 

In  any  view  of  this  case,  the  defendant  had  not  the  right  to 
do  what  he  did,  and  his  action  was  trespass,  committed  in  a way 
that  was  of  necessity  most  offensive,  for  it  implied  an  accusation 
of  a most  serious  character.  It  meant  that  an  officer  of  the  law 
had  reason  to  suppose  and  did  believe  that  Mr.  Fleming  was 
permitting  his  boat  to  be  used  for  rum-running. 

When  apology  was  demanded,  none  was  forthcoming,  but  on 
the  contrary  an  assertion  of  right. 

Though  there  was  nothing  upon  the  record  to  justify  such  a 
course,  counsel  for  the  defendant  asked  Mr.  Fleming  whether  as  a 
matter  of  fact  his  boat  was  carrying  liquor;  and,  after  Mr.  Flem- 
ing’s denial,  he  cross-examined  his  son  and  one  of  the  guests  upon 
the  boat  upon  the  same  topic. 

Had  the  defendant  taken  the  position  that  he  had  made  a 
mistake,  but  had  acted  in  good  faith,  I should  have  thought 
nominal  damages  a sufficient  vindication  of  the  plaintiff’s  right; 
but,  when  the  whole  course  of  the  transaction  indicates  a spirit  of 
defiance  and  an  intention  to  give  offence,  even  in  the  conduct  of 
the  trial,  I feel  .that  punitive  damages  should  be  awarded. 

The  Ontario  Temperance  Act  is  an  extremely  drastic  piece 
of  legislation,  and,  like  all  sumptuary  laws  of  this  kind,  it  is  apt 
to  provoke  hostility  on  the  part  of  those  most  affected  by  its 
provisions,  and  so  to  produce  a spirit  of  lawlessness  most  detrimental 
to  the  well-being  of  the  community,  and  for  this  reason  it  is  of  the 
utmost  importance  that  those  charged  with  the  administration 
of  the  law  should  themselves  be  discreet  and,  above  all,  law-abiding. 
This  Act  has  curtailed  what  had  theretofore  been  regarded  by 
many  as  being  the  right  of  the  individual,  and  it  is  the  duty  of 
all  to  yield  obedience  to  its  principles,  but  it  has  not  abolished 
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all  the  rights  of  property,  and  affords  no  justification  or  excuse 
for  the  lawless  and  ill-advised  conduct  of  this  defendant.  Unless 
the  Courts  can  be  relied  upon  to  afford  a remedy,  those  who 
commit  trespass  by  force  and  with  arms  may  meet  with  armed 
resistance,  and  most  serious  results  may  follow. 

I have  concluded  to  award  $500  and  full  costs. 


Judgment  accordingly. 


[MIDDLETON,  J.] 


Whitely  v.  Richards. 


Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Default  of  Purchaser  in 
Making  Deferred  Payments — Resale  by  Vendor  pursuant  to  Provision  in 
Agreement — Right  of  First  Purchaser  against  Second — Registry  Act — 
Relief  from  Default — Forfeiture  of  Sale-deposit — Return  of  other  Moneys 
Paid. 

The  defendant  agreed  to  sell  and  the  plaintiff  to  purchase  certain  speculative 
lands  for  $15,000,  of  which  $500  was  paid  in  cash;  $4,500  was  to  be  paid 
in  instalments,  and  the  remaining  $10,000  to  be  secured  by  a mortgage. 
A formal  agreement  was  executed,  by  which  provision  was  made  for  resale 
upon  default.  By  a preliminary  writing  the  $500  was  called  “a  deposit.” 
The  plaintiff  did  not  live  up  to  his  agreement;  he  paid  only  $2,750  in  all. 
Default  having  occurred,  the  defendant  resold: — 

Held,  that  the  plaintiff  had  no  right  as  against  the  new  purchaser — the  Registry 
Act  protected  him  as  against  any  unregistered  equity  the  plaintiff  might 
have  to  be  relieved  from  his  default  and  its  consequences. 

But  held,  that,  while  the  $500,  called  “a  deposit,”  was  forfeited,  the  plaintiff, 
in  spite  of  his  default,  was  entitled  to  a return  of  the  other  payments  made. 

Howe  v.  Smith  (1884),  27  Ch.  D.  89,  followed  as  to  the  forfeiture. 

Brown  v.  Walsh  (1919),  45  O.L.R.  646,  followed  as  to  the  return  of  the  other 
moneys. 

Walsh  v.  Willaughan  (1918),  42  O.L.R.  455,  and  Brickies  v.  Snell,  [1916]  2 A.C. 
599,  referred  to. 


Action  by  the  purchaser  for  specific  performance  of  a contract 
for  the  sale  and  purchase  of  land  or  for  a refund  of  the  money 
paid  by  the  plaintiff  on  account  of  the  purchase-price. 


December  16.  The  action  was  tried  by  Middleton,  J., 
without  a jury,  at  Sandwich. 

(r.  A.  Urquhart,  for  the  plaintiff. 

J.  H.  Rodd,  for  the  defendant. 
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December  29.  Middleton,  J.: — On  the  24th  March,  1920,  a 
formal  agreement  was  made  by  which  the  defendant  agreed  to 
sell  and  the  plaintiff  to  purchase  certain  speculative  lands  for 
$15,000:  $500  cash;  $2,000  by  the  1st  April,  1920;  $1,000  by  the 
1st  May,  1920;  $1,500  by  the  1st  June,  1920;  the  balance,  $10,000, 
to  be  secured  by  a mortgage. 

By  a preliminary  writing  the  $500  is  called  “a  deposit.”  The 
plaintiff  did  not  live  up  to  his  agreement,  and  paid  $2,750  in  all, 
in  various  small  sums,  after  much  pressure  and  great  procrastina- 
tion. A promissory  note  was  given  for  $1,750;  this  was  not 
intended  as  a payment,  but  for  the  purpose  of  being  discounted  at 
the  plaintiff’s  bank;  the  bank  would  not  touch  it,  however,  and  it 
was  returned.  This  transaction  does  not  affect  the  rights  of  the 
parties. 

The  agreement  provided  for  resale  upon  default;  and,  default 
having  occurred,  the  defendant  had  the  right  to  sell,  and  resold. 
The  plaintiff  has  no  right  as  against  the  new  purchaser.  The 
Registry  Act  protects  him  as  against  any  unregistered  equity 
the  plaintiff  might  have  to  be  relieved  from  his  default  and  its 
consequences. 

The  plaintiff  then  claims  a refund  of  the  money  paid.  The 
agreement  contains  no  provision  for  the  forfeiture  of  the  money 
paid.  Brown  v.  Walsh  (1919),  45  O.L.R.  646,  seems  to  establish 
that  a purchaser  may,  by  making  default  in  his  contract,  confer 
upon  himself  the  right  to  recover  the  money  he  has  already  paid, 
unless  the  contract  makes  express  provision  to  the  contrary,  subject 
to  the  right  of  the  vendor  to  claim  out  of  such  money  sufficient  to 
compensate  him  for  any  loss  on  resale. 

The  right  of  the  vendor  to  retain  the  purchase-money  upon 
the  purchaser’s  default  is  said  (in  Brown  v.  Walsh)  to  arise  only 
when  there  is  an  express  contract,  and  the  earlier  case  of  Walsh  v. 
Willaughan  (1918),  42  O.L.R.  455,  42  D.L.R.  581,  is  said  to  be 
distinguishable  upon  that  ground. 

Were  it  not  for  Brown  v.  Walsh,  I should  have  thought  that 
what  was  said  by  Mr.  Justice  Riddell  in  Walsh  v.  Willavghan,  42 
O.L.R.  at  p.  466,  42  D.L.R.  at  p.  591,  indicated  the  true  ground 
of  the  decision:  “There  is  no  case  in  which  one  who  is  unable  to 
carry  out  his  contract  has  been  allowed  to  abandon  his  purchase 
and  claim  the  return  of  his  part  payments,  when  the  vendor  has 
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given  formal  notice  of  cancellation.  In  the  language  of  Kekewich, 
J.,  ‘that  would  be  to  enable  him  to  do  the  very  thing  that  Lord 
Justice  Bowen  said  he  ought  not  to  be  allowed  to  do,  namely, 
take  advantage  of  his  own  wrong — I mean  wrong,  not  in  the 
moral  sense,  but  in  the  sense  that  he  could  not  perform  his  con- 
tract.’ ” 

The  initial  payment  of  $500  was  as  a sale-deposit,  and  so  far 
no  case  has  departed  from  Howe  v.  Smith  (1884),  27  Ch.D.  89, 
that  upon  default  this  is  forfeited. 

From  this  time  on,  all  well-drawn  contracts  will,  no  doubt, 
contain  apt  words  to  indicate  that  upon  the  purchaser’s  default 
he  shall  absolutely  forfeit  the  payments  made,  but  this  will  not 
fully  protect  the  vendor,  as  both  cases  indicate  that,  in  the  exercise 
of  the  jurisdiction  to  relieve  against  forfeiture,  the  Court  will  not 
allow  the  terms  of  the  contract  to  prevail,  a most  singular  result 
in  the  light  of  the  impotence  of  the  Courts  to  afford  relief  in 
Brickies  v.  Snell,  [1916]  2 A.C.  599,  30  D.L.R.  31. 

There  will,  therefore,  be  judgment  for  $2,250,  and,  as  success 
is  divided,  no  costs. 


[APPELLATE  DIVISION.] 

Kendrick  v.  Dominion  Bank  and  Bownas. 

Gift — Cheque  Drawn  by  Customer  on  Savings-bank  Account  for  Full  Amount  to 
Credit  of  Drawer — Delivery  of  Pass-book  with  Cheque — Deposit-receipt — 
Presentation  of  Cheque  for  Payment  after  Death  of  Donor — Bank  not 
Notified  of  Death — Revocation  of  Authority — Bills  of  Exchange  Act , sec. 
167 — Donatio  Mortis  Causa  or  inter  Vivos — Evidence — Corroboration — 
Ontario  Evidence  Act,  sec.  12. 

The  judgment  of  Latchford,  J.,  47  O.L.R.  372,  was  affirmed  (Hodgins, 
J.A.,  dissenting). 

It  was  contended  by  the  plaintiff,  the  appellant,  that  there  was  not  that 
clear  and  satisfactory  proof  of  the  gift  that  is  necessary  to  establish  a 
donatio  mortis  causa ; that,  the  gift  being  of  a cheque  on  the  bank,  which 
was  not  presented  for  payment  until  after  the  death  of  the  donor,  the 
drawer  of  the  cheque,  the  authority  of  the  bank  to  pay  was  revoked  by 
the  death,  and  the  gift  was  ineffective;  and  that  there  was  not  the  corrobora- 
tion of  the  evidence  of  the  defendant  B.,  the  alleged  donee,  which  is  required 
by  sec.  12  of  the  Evidence  Act: — 

Held,  by  the  majority  of  the  Court,  that  none  of  these  contentions  was  entitled 
to  prevail. 

Discussion  of  the  evidence  and  review  of  the  authorities. 

Per  Hodgins,  J.A. : — The  evidence  did  not  warrant  the  conclusion  that  there 
was  an  actual  gift  of  the  money  in  the  banks;  nor  was  there  corroboration. 
Notwithstanding  the  wide  range  of  evidence  which  has  been  admitted  as 
corroboration  in  many  cases,  no  decision  has  gone  so  far  as  to  hold  that 
evidence  supporting  a donatio  mortis  causa , one  element  of  which  is  the 
definite  handing  over  of  moneys,  cheques,  or  securities  for  money,  can  be 
corroborated  simply  by  shewing  that  that  element  exists  in  the  case. 

39 — 48  o.l.r. 
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An  appeal  by  the  plaintiff  from  the  judgment  of  Latchford, 
J.,  47  O.L.R.  372. 

November  22.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

R.  B.  Henderson,  for  the  appellant.  The  evidence  is  not  of  the 
kind  required  under  the  authorities  to  shew  a gift,  and  is  not 
sufficient  to  establish  a donatio  mortis  causa ; while,  if  the  gift  were 
intended  as  one  inter  vivos,  it  was  incomplete,  and  the  property 
would  not  pass.  On  the  question  whether  the  alleged  words  of 
gift  are  sufficient,  see  Hall  v.  Hall  (1890-91),  20  O.R.  168,  684, 
at  pp.  686,  688.  There  should  be  corroboration  of  the  testimony 
that  the  deceased  signed  the  cheque,  and  there  is  none:  Davis 
v.  Walker  (1902),  5 O.L.R.  173,  at  p.  180,  per  Osier,  J.A.  On  the 
question  of  corroboration,  see  Blain  v.  Terryberry  (1862),  9 Gr. 
286;  Solicitor  to  the  Treasury  v.  Lewis,  [1900]  2 Ch.  812;  In  re 
Finch  (1883),  23  Ch.  D.  267;  Elliott  v.  Bank  for  Savings  (1913), 
173  N.Y.  St.  Repr.  939;  Conaghan  v.  German  Savings  Bank  (1907), 
138  N.Y.  St.  Repr.  829.  The  cases  relied  upon  by  the  learned  Judge 
at  the  trial  are  distinguishable,  for  in  them  there  was  the  element 
of  corroboration:  McLellan  v.  McLellan  (1911),  23  O.L.R.  654, 
25  O.L.R.  214.  The  .bank  w^as  put  on  inquiry,  and  was  guilty  of 
negligence  in  paying  the  cheque  after  the  death  of  the  drawer. 
The  authority  to  pay  was  revoked  by  the  death.  See  Commission- 
ers of  Taxation  v.  English  Scottish  and  Australian  Bank  Limited, 
[1920]  A.C.  683;  House  Property  Co.  v.  London  County  and  West- 
minster Bank  (1915),  84  L.J.K.B.  1846,  at  p.  1848;  Bissell  and 
Co.  v.  Fox  Brothers  and  Co.  (1884),  51  L.T.R.  663. 

J.  Haverson,  K.C.,  for  the  defendant  Irene  Bownas,  the 
respondent.  On  the  question  of  corroboration,  see  In  re  Dillon 
(1890),  44  Ch.  D.  76,  at  p.  80,  where  it  is  said  that  corroboration 
is  not  a necessary  factor;  McDonald  v.  McDonald  (1903),  33 
Can.  S.C.R.  145,  at  the  foot  of  p.  157,  per  Davies,  J.;  Brown  v. 
Toronto  General  Trusts  Corporation  (1900),  32  O.R.  319.  • On  the 
question  whether  the  deceased  intended  this  to  operate  as  a 
donatio  mortis  causa,  see  Halsbury’s  Laws  of  England,  vol.  15, 
p.  431:  “ There  is  an  implied  condition  that  the  gift  is  to  be 
retained  only  on  the  event  of  death,  though  the  donor  does  not 
expressly  say  so.”  The  corroboration  of  the  donatio  is  the  improb- 
ability of  it  being,  in  all  the  circumstances,  anything  else. 
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W.  Mulock,  for  the  defendant  the  Dominion  Bank,  respondent, 
was  not  called  on. 

Henderson,  in  reply,  referred  to  and  distinguished  McDonald 
v.  McDonald,  supra,  and  Brown  v.  Toronto  General  Trusts  Corpora- 
tion, supra.  Corroboration  must  be  corroboration  of  the  particular 
thing:  Thompson  v.  Coulter. { 1903),  34  Can.  S.C.R.  261. 


App.  Div. 
1920 


Kendrick 

v. 

Dominion 

Bank 

AND 

Bownas. 


December  30.  Meredith,  C.J.O.: — This  is  an  appeal  by  the 
plaintiff  from  the  judgment,  dated  the  16th  April,  1920,  which 
was  directed  to  be  entered  by  Latchford,  J.,  after  the  trial  before 
him  sitting  without  a jury  on  the  1st  April,  1920  (47  O.L.R.  372). 

The  question  for  decision  is,  whether  or  not  there  was  a donatio 
mortis  causa  to  the  respondent  Bownas  by  the  deceased,  whose 
personal  representative  the  appellant  is,  of  $803.20  which  was  at 
the  credit  of  the  deceased  in  the  savings  department  of  the 
Dominion  Bank. 

My  brother  Latchford  found  all  the  facts  in  favour  of  the 
respondents  and  dismissed  the  action. 

It  was  contended  by  counsel  for  the  appellant : — 

1.  That  there  was  not  that  clear  and  satisfactory  proof  of 
the  gift  that  is  necessary  to  establish  a donatio  mortis  causa. 

2.  That  the  gift  was  of  a cheque  on  the  bank,  which  was  not 
presented  for  payment  until  after  the  death  of  the  deceased,  and 
that  the  authority  to  the  bank  to  pay  was  revoked  by  the  death, 
and  the  gift  was  therefore  ineffective. 

3.  That  there  was  not  the  corroboration  of  the  evidence  of  the 
respondent  Bownas  which  is  required  by  sec.  12  of  the  Evidence 
Act,  R.S.O.  1914,  ch.  76. 

None  of  these  objections  is,  in  my  opinion,  entitled  to  prevail. 

The  learned  trial  Judge  was  entirely  satisfied  of  the  truthful- 
ness of  the  respondent  Bownas,  and  was  of  opinion  that  the 
making  of  the  gift  had  been  established  by  clear  and  satisfactory 
evidence. 

The  testimony  of  the  respondent  Bownas  was  uncontradicted, 
and  the  probabilities  of  the  case  were  all  in  favour  of  the  truth 
of  it.  The  deceased  had  been  separated  from  his  wife  for  many 
years,  and  apparently  they  were  not  on  friendly  terms.  The 
respondent  Bownas  was  an  intimate  friend  of  his:  it  was  to  her 
that  he  went  when  he  became  ill  of  the  disease  of  which  he  died; 
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she  it  was  who  consulted  a doctor  as  to  his  condition  and  made 
arrangements  for  his  admission  to  the  Wellesley  Hospital  and 
looked  after  him  there;  and  she  it  was  who  made  the  arrange- 
ments for  his  funeral  and  paid  the  expenses  of  it.  His  wife  did 
not  visit  him  in  his  illness  or  attend  his  funeral,  nor  did  the  appel- 
lant, who  is  his  brother,  do  so. 

What  was  more  likely,  in  these  circumstances,  than  that  he 
should  bestow  upon  the  respondent  Bownas  the  comparatively 
little  of  the  world’s  goods  that  he  possessed? 

It  was  contended  that,  accepting  as  true  the  story  which 
the  respondent  Bownas  told,  it  shewed  rather  an  incomplete  gift 
inter  vivos  than  a donatio  mortis  causa.  I am  not  of  that  opinion. 
If  it  were  necessary  to  prove  that,  in  handing  the  cheque  and  the 
pass-book,  something  was  said  by  the  deceased  indicating  that 
his  gift  was  to  be  effective  only  in  the  event  of  his  death,  that 
evidence  was  supplied  by  the  testimony  of  the  respondent  Bownas 
in  answer  to  the  question,  “What  was  to  become  of  this  money 
in  case  he  recovered?”  which  was,  “Well,  he  would  get  it  back 
if  he  recovered.”  It  is  true  that  she  does  not  say  that  that  was 
said  by  the  deceased,  but,  fairly  read,  her  answer  means  that  that 
was  understood  between  them. 

It  is  not  necessary,  however,  that  the  donor  should,  in  terms, 
say  that  his  gift  was  to  be  effective  only  in  the  event  of  his  death. 

In  Gardner  v.  Parker  (1818),  3 Madd.  184,  it  was  held  by 
Sir  John  Leach,  Vice-Chancellor,  that  a “gift  of  a bond  by  deliver- 
ing it  and  saying,  ‘There  take  that  and  keep  it/  in  the  last  sickness 
of  the  donor,  who  died  two  days  after,  was  a donatio  mortis  causa.” 
Stating  his  opinion  the  Vice-Chancellor  said:  “The  doubt  here  is, 
that  the  donor  has  not  expressed  that  the  bond  was  to  be  returned 
if  he  recovered.  This  bond  was  given  in  the  extremity  of  sickness, 
and  in  contemplation  of  death;  and  it  is  to  be  inferred  that  it 
was  the  intention  of  the  donor  that  it  should  be  held  as  a gift 
only  in  case  of  his  death.  If  a gift  is  made  in  expectation  of  death, 
there  is  an  implied  condition  that  it  is  to  be  held  only  in  the  event 
of  death.  The  cases  of  Lawson  v.  Lawson  (1718),  1 P.  Wms.  441, 
Miller  v.  Miller  (1735),  3 P.  Wms.  356,  358,  and  Jones  v.  Selby 
(1710),  Prec.  Ch.  300,  furnish  this  rule.” 

Gardner  v.  Parker  is  referred  to  in  Halsbury’s  Laws  of  England, 
vol.  15,  p.  431,  para.  857,  as  authority  for  the  proposition  that 
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there  is  an  implied  condition  that  the  gift  is  to  be  retained  only 
in  the  event  of  the  death,  though  the  donor  does  not  expressly 
say  so. 

I do  not  understand  that  the  implication  spoken  of  is  a pre- 
sumption of  law,  but  that  it  is  the  proper  inference  from  the 
circumstance  that  the  gift  was  made  in  the  extremity  of  sickness, 
which  may  be  rebutted  by  proof  of  other  circumstances  pointing 
to  a different  intention  on  the  part  of  the  donor. 

The  rule  was  so  treated  in  Tate  v.  Leithead  (1854),  Kay  658, 
662,  by  Sir  W.  Page  Wood,  Vice-Chancellor,  who  said  (p.  662): 
“A  donatio  mortis  causa  can  only  be  established  by  a necessary 
implication,  or  an  expressed  intention,  that  the  gift  should  not 
take  effect  except  in  the  event  of  the  death  of  the  donor;’7  and 
that  he  did  not  see  how  the  circumstance  that  the  donor  treated  a 
part  of  the  money  which  was  the  subject  of  the  gift  “as  an  executor- 
ship fund”  could  compel  him  to  infer  that  he  intended  the  gift 
to  be  a donatio  mortis  causa , any  more  than  the  payment  to 
Leithead,  to  whom  the  donor  had  given  a cheque  for  £900,  payable 
to  Leithead,  on  which  were  the  words:— 


“Harley  Robert  Johnston £200 

“Thomas  Leithead,  Esq 200 

‘ £ Executorship  Fund 500 


“£900” 


with  directions  to  Leithead  to  keep  £200  in  discharge  of  a debt 
owed  to  him  of  that  amount;  to  hold  £200  for  Harley  Robert 
Johnston;  and  to  treat  the  remaining  £500  as  part  of  his  general 
estate.  The  conclusion  of  the  Vice-Chancellor  was  that  the  £200 
for  Harley  Robert  Johnston  was  held  in  trust  for  him  by  Leithead. 

In  In  re  Beaumont , [1902]  1 Ch.  889,  892,  893,  Buckley,  J., 
speaking  of  what  was  necessary  to  make  a valid  donatio  mortis 
causa,  said:  “It  must  be  made  so  as  to  take  complete  effect  on 
the  donor’s  death.  The  Court  must  find  that  the  donor  intended 
it  to  be  alsolute  if  he  died,  but  he  need  not  actually  say  so.”  He 
then  quoted  the  language  of  Sir  John  Leach  in  Gardner  v.  Parker, 
which  I have  quoted,  and  added:  “It  is  a question  of  fact:  the 
inference  may  be  drawn  that  the  gift  was  intended  to  be  absolute, 
but  only  in  case  of  death.” 
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See  also  McGuire  v.  McGuire  (1917),  33  D.L.R.  103,  a decision 
of  the  Supreme  Court  of  Nova  Scotia. 

It  is  well  settled  that  it  is  sufficient  that  the  gift  is  made  in 
contemplation,  though  not  necessarily  in  expectation,  of  death: 
Halsbury,  vol.  15,  p.  431,  para.  857;  Cain  v.  Moon , [1896]  2 Q.B. 
283,  286;  Cosnahan  v.  Grice  (1862),  7 L.T.R.  82,  in  which  latter 
case  Lord  Kingsdown  said:  “It  must  have  been  given  in  con- 
templation of  death  ...  (of  which  the  fact  of  her  being 
at  the  time  on  her  death-bed  must  be  taken  to  be  sufficient  proof).” 

I will  now  deal  with  the  second  question. 

It  was  stated  £y  Kekewich,  J.,  in  In  re  Andrews,  [1902]  2 Ch. 
394,  that  the  delivery  of  a Post  Office  Savings  Bank  deposit-book 
may  constitute  a good  donatio  mortis  causa  of  the  balance  standing 
to  the  credit  of  the  depositor — though  the  decision  was  against  the 
validity  of  the  gift,  on  the  ground  that  the  document  which  was 
handed  to  the  donee  was  not  such  a deposit-book  or  the  equivalent 
of  it. 

Mr.  Justice  Astbury  in  In  re  Lee,  [1918]  2 Ch.  320,  323,  after 
pointing  out  a circumstance  that  differentiated  the  case  with 
which  he  was  dealing  from  In  re  Andrews,  said  that  it  was  difficult 
to  reconcile  the  decision  of  it  with  In  re  Dillon,  44  Ch.  D.  76. 

In  In  re  Dillon  the  facts  were  that  the  testator,  who  held  a 
banker’s  deposit-note  for  £580,  in  his  last  illness  and  very  shortly 
before  his  death,  took  out  the  note,  filled  in  and  signed  upon  a 
stamp  a form  of  cheque  endorsed  on  the  note,  “pay  self  or  bearer 
£580  and  interest,”  and  handed  the  document  to  a relation  attend- 
ing him  in  his  illness,  telling  her  that  she  was  to  give  it  back  if  he 
recovered,  and  if  not  she  would  be  all  right.  It  was  held  that, 
assuming  a donatio  mortis  causa  of  a cheque  not  presented  in  the 
drawer’s  lifetime — as  was  the  case  with  regard  to  the  cheque 
which  the  testator  had  handed  to  his  relation — to  be  invalid,  the 
intention  was  not  merely  to  give  the  cheque  but  the  deposit-note; 
that  the  gift  of  a deposit-note  is  a good  subject  of  a donatio  mortis 
causa ; and  that  the  gift  was  not  defeated  by  giving  the  cheque 
along  with  the  note. 

A similar  conclusion,  on  a slightly  different  state  of  facts,  was 
reached  by  the  Supreme  Court  of  Canada  in  McDonald  v. 
McDonald,  33  Can.  S.C.R.  145,  where  a very  full  reference  to  and 
discussion  of  the  cases  will  be  found  in  the  opinion  of  Mills,  J.r 
pp.  158-170. 
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What  was  handed  to  the  respondent  Bownas  was  a savings 
bank  deposit-book  of  the  Dominion  Bank  and  a cheque  for  the 
amount  at  the  credit  of  the  deceased,  as  shewn  by  the  book,  and 
also  a similar  book  of  the  Bank  of  Montreal  with  a cheque  for 
the  amount  at  the  credit  of  the  deceased,  as  shewn  by  it;  both  of 
these  cheques  are  payable  to  the  order  of  the  respondent  Bownas, 
and  the  one  on  the  Dominion  Bank  bears  the  number  3546,  which 
I take  to  be  the  number  of  the  deceased’s  account;  a sample 
deposit-book  of  the  Dominion  Bank  similar  to  the  one  handed 
to  the  respondent  Bownas  was  put  in  evidence.  It  contains  rules 
regulating  the  manner  of  making  deposits  and  withdrawals:  one 
of  which  is  that  the  “ pass-book”  must  be  produced  whenever  any 
“ business  is  transacted.”  The  book  also  contains  a statement 
of  the  deposits  and  of  the  withdrawals,  as  well  as  of  the  balance 
from  time  to  time  at  the  credit  of  the  depositor. 

The  book  handed  to  the  respondent  Bownas  therefore  con- 
tained an  acknowledgment  of  the  indebtedness  of  the  bank  to  the 
deceased  and  a regulation  as  to  the  mode  in  which  money  at  his 
credit  was  to  be  withdrawn,  and  was  in  substance  and  effect  an 
acknowledgment  of  indebtedness  and  undertaking  to  pay  in 
accordance  with  the  regulations.  It  was  therefore  in  substance 
and  effect  a deposit-receipt  similar  to  that  which  was  the  subject 
of  the  gift  in  the  cases  to  which  I have  lastly  referred.  See  also 
In  re  Weston,  [1902]  1 Ch.  680,  and  In  re  Westerton,  [1919]  2 Ch. 
104,  which  was  the  case  of  a gift  inter  vivos,  in  which  it  was  held 
by  Sargant,  J.,  that  there  was,  on  the  following  state  of  facts, 
a valid  and  complete  gift  of  the  sum  on  deposit,  by  way  of  assign- 
ment, under  the  Judicature  Act,  1873:  “ About  a year  before  his 
death,  which  happened  in  1917,  the  testator  handed  to  his  landlady 
Mrs.  G.  an  envelope  addressed  to  her  describing  it  as  a present  to 
her.  She  was  about  to  open  it,  when  he  took  it  from  her  hand 
and  said  he  would  keep  it  for  her  and  locked  it  up  in  his  despatch 
box.  After  the  testator’s  death  there  was  found  in  his  despatch 
box  an  envelope  containing:  (1)  a deposit-receipt  for  £500 
deposited  with  the  bank  in  1914;  (2)  an  order  in  writing  signed 
by  the  testator  directing  the  bank  to  pay  to  Mrs.  G.  the  sum  of 
£500  then  on  deposit;  and  (3)  a letter  addressed  to  Mrs.  G.:  ‘You 
have  been  very  kind  to  me  and  I desire  to  make  some  return  by 
giving  you  the  amount  of  £500  now  on  deposit  at  the  . 
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bank  as  per  receipt  enclosed/  The  deposit-receipt  was  not 
endorsed  by  the  testator  and  no  notice  was  given  to  the  bank  of 
any  assignment  till  after  his  death,  the  interest  on  the  sum  on 
deposit  having  been  carried  by  the  bank  to  his  current  account.” 

It  was  also  held  that  the  effect  of  sub-sec.  6 of  sec.  25  of  the 
Judicature  Act  was  to  enable  an  equitable  assignee  to  sue  in  his 
own  name,  without  regard  to  whether  the  assignment  was  or  was 
not  made  for  valuable  consideration. 

If  this  case  was  rightly  decided,  as  I think  it  was,  the  gift  in 
question,  if  it  were  not  supportable  as  a donatio  mortis  causa , 
could  be  supported  as  a valid  and  complete  gift  inter  vivos. 

There  remains  to  be  considered  the  question  of  corroboration. 
“It  may  be  supplied  by  the  evidence  of  some  other  person  or  by 
some  attendant  circumstance  or  by  some  facts  established  aliunde:” 
Halsbury,  vol.  15,  p.  425,  para.  841.  The  attendant  facts  and 
circumstances  to  which  I have  referred  in  dealing  with  the  first 
question,  the  possession  by  the  respondent  Bownas  of  the  two 
pass-books  and  the  two  cheques,  in  my  opinion  afford  the  corrobora- 
tion which  the  statute  requires.  See  McDonald  v.  McDonald, 
supra. 

If  what  was  done  was  as  consistent  with  the  deceased’s  inten- 
tion in  delivering  the  pass-books  and  the  cheques  to  the  respondent 
Bownas  for  some  purpose  other  than  that  of  making  a donatio 
mortis  causa  as  with  his  intention  having  been  to  make  that 
donation,  doubtless  what  I rely  on  as  corroboration  would  not  be 
corroboration;  but,  in  my  opinion,  any  suggestion  that  the 
purpose  was  any  other  than  that  of  making  the  donatio  has  no 
support  whatever  in  any  reasonable  view  of  the  evidence. 

I share  the  doubt  of  my  brother  Latchford,  having  regard  to 
the  provisions  of  the  Bills  of  Exchange  Act,  as  to  the  direction  to 
the  banker  being  revoked  by  the  death  of  the  drawer  before 
payment  of  the  cheque,  and  agree  with  him  that  it  is  at  least 
open  to  serious  question  whether  the  revocation  occurs  until  the 
banker  has  notice  of  the  death  of  his  customer.  My  learned 
brother’s  view  is  supported  to  some  extent  by  the  observation  of 
Lindley,  L.J.,  in  In  re  Dillon , supra,  44  Ch.  D.  at  p.  83,  where  he 
is  reported  to  have  said It  is  said  that  here  there  was  no  good 
donatio  mortis  causa,  because  a man  cannot  make  such  a gift  of 
his  own  cheque.  I will  assume  that  to  be  correct,  though  I think 
it  may  some  day  require  consideration.” 
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This  observation  was  not  made  with  reference  to  the  effect  of 
the  Bills  of  Exchange  Act,  and  it  is  but  right  to  say  that  in  sub- 
sequent cases  effect  was  not  given  to  the  doubt  of  the  Lord  Justice : 
Halsbury,  vol.  15,  p.  433,  para.  860,  note  (e). 

I would  affirm  the  judgment  of  the  learned  trial  Judge  and 
dismiss  the  appeal  with  costs. 

Maclaren,  J.A. This  is  an  appeal  by  the  plaintiff  against 
the  judgment  of  Latchford,  J.,  rendered  on  the  16th  of 
April,  1920,  dismissing  the  plaintiff’s  action  against  the  respective 
defendants.  The  judgment  is  reported  in  47  O.L.R.  372. 

The  action  was  brought  by  the  administratrix  of  the  estate 
of  the  late  Edward  Charles  Kendrick  to  recover  $803.20  deposited 
by  him  in  the  Dominion  Bank  to  his  own  credit,  and  withdrawn  by 
a cheque  in  favour  of  the  defendant  Bownas,  signed  by  the 
intestate,  but  not  presented  or  paid  until  after  his  death. 

The  facts  proved  at  the  trial  are  set  forth  fully  in  the  judgment 
of  the  learned  trial  Judge.  As  to  the  bank  he  held  that,  as  it  had 
paid  out  the  money  in  good  faith  on  the  genuine  cheque  of  the 
deceased,  before  it  had  notice  or  knowledge  of  his  death,  it  was 
relieved  from  liability  under  sec.  167  of  the  Bills  of  Exchange  Act. 
As  to  Mrs.  Bownas  he  held  that  it  was  proved  that  the  deceased, 
while  he  was  quite  competent  to  transact  business,  had  given  the 
cheque  to  her,  on  the  understanding  that  if  he  recovered  it  should 
be  returned  to  him,  but  if  he  died  it  should  belong  to  her.  The 
learned  trial  Judge  held  it  to  be  a good  donatio  mortis  causa. 

It  was  argued  before  us  by  Mr.  Henderson  that  the  gift  of 
the  cheque  to  Mrs.  Bownas  was  not  legally  proved,  for  want  of  the 
corroboration  required  by  the  Ontario  Evidence  Act,  R.S.O.  1914, 
ch.  76,  sec.  12.  This  point  does  not  appear  to  have  been  taken 
in  the  Court  below;  at  least  it  is  not  mentioned  in  the  report  or 
in  the  judgment.  In  my  opinion,  it  is  not  entitled  to  prevail. 

Section  165  of  the  Bills  of  Exchange  Act  says:  “A  cheque 
is  a bill  of  exchange,  drawn  on  a bank,  payable  on  demand.” 
The  defendant  Mrs.  Bownas.  was  the  “holder”  of  this  cheque  or 
bill,  as  it  was  made  payable  to  her  order,  and  she  was  in  possession 
of  it:  sec.  2 ( g ).  One  of  her  rights,  as  such  holder,  was  that  she 
might  sue  on  it  in  her  own  name:  sec.  74  (a).  If  any  corroboration 
were  needed,  it  was  more  than  satisfied  by  the  production  and 
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proof  of  the  card  on  which  the  deceased  wrote  his  signature  when 
he  opened  his  account  in  the  Dominion  Bank.  The  finding  of 
fact  on  this  point  should  not  be  disturbed. 

The  judgment  may  also  be  supported  for  the  reasons  given  by 
the  trial  Judge.  As  to  the  bank,  it  is  pointed  out  by  him  that  it 
was  not  aware  that  Kendrick  was  dead  when  it  paid  out  the 
money;  and,  as  to  Mrs.  Bownas,  the  gift  to  her  and  the  compe- 
tency of  Kendrick  at  the  time  to  make  such  a gift  were  abundantly 
proved.  The  trial  Judge  has  gone  into  the  authorities  so  fully 
that  I do  not  find  it  necessary  to  discuss  them  further. 

In  my  opinion  the  appeal  should  be  dismissed. 

Magee  and  Ferguson,  JJ.A.,  agreed  with  Meredith,  C.J.O. 

Hodgins,  J.A.  (dissenting) : — The  evidence  of  a donatio  mortis 
causa  in  this  case  is  to  my  mind  very  weak. 

The  respondent  Bownas  was  a friend  of  the  deceased,  who 
went  to  the  Wellesley  Hospital  from  her  house,  and  died  a few  days 
afterwards.  While  in  the  hospital,  he  sent  her  to  his  own  house, 
No.  96  John  street,  to  get  his  bank-books,  certificates  of  the  City 
Dairy  Company,  and  papers  connected  with  a deposit-account  in 
the  T.  Eaton  Company,  out  of  his  trunk. 

The  respondent  Bownas  had  the  key  of  his  house,  she  having 
agreed  to  rent  it  from  him  some  time  before.  She  did  as  she  was 
directed,  and  her  account  is  as  follows: — 

“He  told  me  to  go  to  the  bank,  to  each  bank,  before  I came 
back  to  the  hospital  and  find  out  what  was  necessary  to  transfer 
money  from  one  account  to  the  other.  He  told  me  to  open  an 
account  in  each  bank  for  myself,  and  said  to  go  to  an  official  and 
get  the  cheque  and  ask  him  what  was  absolutely  necessary  to 
transfer  money  from  one  account  to  the  other.” 

She  says  she  went  to  the  Dominion  Bank  and  saw  the  clerk 
there  and  asked  him  what  was  necessary  to  transfer  money  from 
one  account  to  the  other,  and  that  he  told  her  that  the  signature 
of  the  deceased  was  all  that  was  necessary.  She  got  a cheque 
from  the  clerk,  and  on  her  return  she  handed  the  deceased  the  bank- 
books with  the  cheques  accompanying  them,  as  she  had  also  visited 
another  bank  for  the  same  purpose.  He  then  signed  the  cheques,, 
she  having  filled  them  in  at  his  request  for  the  amount  that  was 
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in  each  bank.  When  he  had  done  this,  he  told  her  to  go  to  the 
trunk  again  and  make  another  search  for  a further  certificate  from 
the  City  Dairy  Company,  she  having  only  found  one  on  her  first 
visit.  He  told  her  to  go  to  the  banks  and  have  the  cheques 
cashed,  giving  her  the  bank-books  at  the  same  time.  She  did  not 
do  this,  intending  to  go  the  next  day,  and  the  deceased  died  the 
next  morning. 

When  asked  what  she  said  about  the  cheques,  her  answer  is : 
“I  said,  ‘You  are  going  to  get  better/  and  he  said,  ‘I  am  going  to 
have  a hard  fight.’  He  said,  ‘You  do  what  I want  you  to  do, 
Irene,  and  you  will  be  all  right.’” 

The  next  morning  she  took  the  bank-books  and  cheques  to 
her  solicitor  and  left  them  with  him.  The  cheque  on  the  Dominion 
Bank  was  cashed  after  some  delay  owing  to  doubt  about  the  signa- 
ture. 

The  only  other  item  of  information  the  respondent  Bownas 
gives  is  in  answer  to  a question  from  her  counsel: — 

“What  was  to  become  of  this  money  in  case  he  recovered? 
A.  Well,  he  would  get  it  back  if  he  recovered.” 

She  does  not  say  that  he  said  so  or  that  that  was  the  ar- 
rangement. 

I fail  to  see  in  this  case  any  sufficient  evidence  to  warrant  me 
in  coming  to  the  conclusion  that  there  was  an  actual  gift  of  the 
money  in  question,  nor  am  I satisfied  that  there  is  any  evidence  of 
corroboration.  No  witness  was  called  as  to  the  purport  of  the 
conversations,  and  apparently  neither  the  nurse  nor  doctor  heard 
them.  The  facts  testified  to  amount  to  nothing  more  than  that 
the  money  in  the  bank  was  to  be  transferred  from  one  account  to 
another;  that  she  was  to  open  an  account  for  herself — I presume 
with  this  money,  though  even  that  is  not  stated — or  that  she  was 
to  go  and  cash  them,  as  she  says  in  another  place.  The  respondent 
Bownas  does  not  say  that  the  deceased  definitely  gave  her  the  bank- 
books and  the  cheques  intending  them  to  be  her  own  property, 
or  that  he  ever  said  so  in  so  many  words.  It  is  suggested  that  he 
intended  to  make  her  this  gift,  but  she  does  not  say  so  explicitly 
— she  leaves  it  to  be  inferred  from  the  two  expressions  I have 
mentioned.  Something  more  is,  I think,  required  to  establish  a 
good  donatio  mortis  causa:  it  must  be  proved  by  clear  and  distinct 
evidence. 
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Apart  from  this,  where  is  there  any  corroboration  of  her  state- 
ments, assuming  them  to  mean  that  she  was  to  be  his  beneficiary? 
The  getting  of  the  bank-books  and  cheques  and  the  delivery  of 
them  to  her,  together  with  his  securities,  is  consistent  either  with 
what  she  wishes  the  Court  to  believe  or  with  the  idea  that  he 
gave  these  to  her  for  the  purpose  of  transferring  them  to  some  one 
else  or  making  some  disposition  with  which  he  made  her  acquainted. 
He  had  a wife  and  a brother. 

The  possession  of  the  bank-books,  cheques,  and  certificates, 
and  the  handing  of  them  over,  cannot  be  corroborative  or  con- 
clusive. Whatever  he  may  have  intended  to  do  with  his  money 
and  securities,  if  he  desired  her  to  accomplish  it,  would  necessitate 
handling  of  these  things,  and  therefore  her  possession  of  them 
cannot  corroborate  her  story — even  if  she  had  established  it — 
that  they  or  what  they  produced  were  to  belong  to  her  and  become 
her  property. 

I think,  notwithstanding  the  wide  range  of  evidence  which  has 
been  admitted  as  sufficient  corroboration  in  many  cases,  that  no 
decision  has  gone  so  far  as  to  hold  that  evidence  supporting  a 
donatio  mortis  causa , one  element  of  which  is  the  definite  handing 
over  of  moneys,  cheques,  or  securities  for  money,  can  be  corrob- 
orated simply  by  shewing  that  that  element  exists  in  the  case. 

For  these  reasons,  I think  the  appeal  should  be  allowed  and 
judgment  should  be  entered  for  the  appellant  with  costs. 


Appeal  dismissed  (Hodgins,  J.A.,  dissenting). 
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[APPELLATE  DIVISION.] 


1920 


Katzman  v.  Mannie. 


Dec.  30 


Damages — Detention  of  Motor  Vehicle — Assertion  of  Lien  for  Repairs — Election 
— Form  of  Judgment — Return  of  Car — Appeal — Amendment  of  Judgment — 
Sabstitution  of  Award  of  Damages — Terms — Costs — Quantum  of  Damages. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Sutherland, 
J.,  46  O.L.R.  121. 


November  25.  The  appeal  was  heard  by  Maclaren,  Magee, 
Hodgins,  and  Ferguson,  JJ.A. 

A.  St.  George  Ellis , for  the  appellant. 

No  one  appeared  for  the  defendant,  respondent. 

The  appeal  was  not  as  to  any  of  the  questions  of  law  discussed 
by  Sutherland,  J.,  in  his  judgment,  but  as  to  the  form  of  the 
judgment  and  the  quantum  of  damages.  The  plaintiff,  the 
appellant,  stated  that  by  inadvertence  the  judgment,  as  drawn  up 
and  issued,  contained  an  order  (para.  2)  for  the  return  of  the 
plaintiff's  car  by  the  defendant.  The  plaintiff  desired  damages 
instead  of  the  return  of  the  car,  and  asked  that  the  damages 
should  be  increased  from  $800  to  $1,200. 

December  30.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A.,  who,  after  explaining  the  position  taken  by  the 
appellant,  said: — 

The  effect  of  the  judgment  of  Mr.  Justice  Sutherland,  as 
delivered,  is  to  determine  that  the  respondent  wrongfully  detained 
the  car,  and  he  was  given  10  days  to  redeliver  it.  The  delay  in 
taking  out  the  judgment  and  the  apparent  election  of  the  appel- 
lant to  insist  on  the  return  of  the  car  long  after  the  expiry  of  the 
10  days,  and  then  to  appeal  against  the  provision  for  return,  is 
somewhat  unusual.  We  are,  in  fact,  now  asked  by  the  appellant 
not  only  to  change  his  election  but  in  so  doing  to  increase  the 
damages.  . . . I see  no  sufficient  reason  for  increasing  the 

damages. 

If  the  appellant  files  an  affidavit  shewing  that  the  car  was  not 
returned  or  tendered  before  his  notice  of  appeal  was  served  or 
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since,  the  judgment  will  be  amended  by  striking  out  para.  2 
thereof  and  substituting  therefor  judgment  for  the  sum  of  $800 
with  $75  costs,  less  the  $67.75  unpaid,  and  there  will  be  no  costs 
of  the  appeal.  If  the  affidavit  is  not  filed  within  two  weeks,  the 
appeal  will  be  dismissed  without  costs. 

Order  accordingly . 


[APPELLATE  DIVISION.] 
Goodison  v.  Crow. 


Damages — Sale  and  Conveyance  of  Farm — Covenant  to  Give  Immediate  Pos- 
session— Representations  of  Grantor — Action  for  Breach  of  Covenant  and 
for  Deceit — Tenant  in  Possession  Refusing  to  Go  out — Rent  Payable  by 
Tenant — Loss  of  Crop  in  Ground — Prospective  Profits  from  Special  Crops 
to  be  Grown — Knowledge  of  Grantor — Evidence — Impossibility  of  Success- 
ful Growth — Assessment  of  Damages — Reduction  on  Appeal. 

The  defendant  on  the  1st  March,  1920,  sold  and  conveyed  a farm  to  the 
plaintiff,  and  covenanted  to  give  immediate  possession  The  defendant 
was  unable  to  give  immediate  possession  because  of  a subsisting  lease  to  a 
tenant,  who  declined  to  go  out  unless  compensated.  It  was  known  to  the 
defendant  that  the  purpose  of  the  plaintiff  in  buying  the  farm  was  to  grow 
sugar  beets  upon  it.  The  plaintiff’s  claim  in  this  action  was  for  damages 
for  breach  of  the  covenants  in  the  conveyance  and  for  deceit  in  that  the 
defendant  represented  to  the  plaintiff  that  actual  possession  and  occupation 
of  the  farm  would  be  given  to  the  plaintiff  forthwith: — 

Held,  that  as  grantee  of  the  reversion  the  plaintiff  became  by  the  conveyance 
entitled  to  the  rent  payable  by  the  tenant;  the  plaintiff  also  lost  the  crop  of 
wheat  in  the  ground;  and,  lost  the  profit  which  he  would  have  made  if  he 
had  been  let  into  possession  and  had  carried  out  his  intention  of  growing 
sugar  beets  on  the  farm.  These  were  the  heads  under  which  damages 
were  assessable ; but  as  to  the  last  head  it  was  satisfactorily  shewn  that  it  was 
practically  impossible  to  grow  sugar  beets  successfully  during  the  season 
of  1920,  and  nothing  should  be  allowed  in  that  regard. 

Review  of  the  authorities  upon  the  measure  of  damages : and  the  rule  formu- 
lated in  Hadley  v.  Baxendale  (1854),  9 Ex.  341,  96  R.R.  742,  adopted. 

Marrin  v.  Graver  (1885),  8 O.R.  39,  specially  referred  to. 

Judgment  of  Latchford,  J.,  who  assessed  the  damages  at  $1,825  varied,  and 
damages  reduced  to  $562.50 


Appeal  by  the  defendant  from  the  judgment,  dated  the  28th 
May,  1920,  which  was  directed  to  be  entered  by  Latchford,  J., 
after  the  trial  before  him,  sitting  without  a jury,  on  that  day,  and 
cross-appeal  by  the  plaintiff,  seeking  to  have  the  damages  awarded 
to  him  increased.  The  judgment  was  for  the  recovery  by  the 
plaintiff  of  damages  assessed  at  $1,825. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Meredith,  C.J.O.: — 
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The  appellant  was  the  owner  of  a farm  consisting  of  the  north- 
east half  of  lot  number  4 in  the  second  concession  of  the  township 
of  Tilbury  East,  subject  to  a mortgage,  and  on  the  1st  March, 
1920,  sold  it  to  the  respondent  for  $14,000,  the  purchase-money  to 
he  paid  by  assuming  the  mortgage  as  $4,000,  by  assigning  the 
respondent’s  interest  in  some  town  lots,  and  the  respondent  giving 
a mortgage  on  the  land  sold  to  him  for  $3,900. 

On  the  same  day  the  conveyance  to  the  respondent  was  exe- 
cuted. It  is  made  subject  to  the  mortgage  which  the  respondent 
was  to  assume,  and  contains  covenants  according  to  the  statutory 
form. 

By  a contemporaneous  agreement  provision*  is  made  as  to  the 
manner  in  which  the  purchase-money  is  to  be  paid  and  as  to  the 
time  when  possession  is  to  be  given,  which  was  of  the  farm  on  the 
date  of  the  agreement. 

The  respondent  alleges  in  his  statement  of  claim  that  the 
appellant  “expressly  represented  to  the  plaintiff  that  actual  pos- 
session and  occupation  of  the”  farm  “would  be  given  by  the 
defendant  to  the  plaintiff  forthwith  on  the  delivery  thereof  to  the 
defendant,  so  that  the  plaintiff  might  proceed  to  work  the  same  as 
farm  and  agricultural  lands  and  particularly  in  the  preparing  of 
the  land  and  the  planting  of  spring  crops.” 

It  is  also  alleged  that  as  an  inducement  to  make  the  exchange 
the  respondent  agreed  to  secure  a further  contract  with  the 
Dominion  Sugar  Company  for  a sugar  beet  crop  to  be  raised  on 
the  farm  during  the  year  1920,  and  that  he  did  secure  a contract 
for  it,  “all  with  the  view  to  the  plaintiff  working  a large  acreage 
of  the  said  farm  in  the  growing  and  production  of  sugar  beets 
therefrom  and  all  based  upon  his  getting  immediate  and  actual 
possession  and  occupation  thereof  forthwith  on  the  delivery  of  the 
conveyance.” 

It  is  further  alleged  that  in  accepting  the  conveyance  the 
respondent  relied  upon  the  representations  and  assurances  made 
by  the  appellant  “that  while  the”  farm  “was  then  in  possession 
of  one  James  Crawford  and  his  subtenant  (one  Reaume)  under  a 
lease  thereof  to  said  Crawford,  the  lease  became  finally  ended 
and  determined  upon  the  sale  or  exchange  aforesaid,  and  that 
the  plaintiff  would  be  given  and  receive  at  the  defendant’s  hands 
immediate  and  actual  possession  thereof  and  be  in  a position 
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Goodison 
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thereupon  and  have  the  full  benefit  and  advantage  of  the  sugar 
beet  contracts  entered  into  for  the  growing  of  sugar  beets  on  the 
farm;”  and  it  is  alleged  that  these  representations  were  false  and 
were  fraudulently  made  with  the  view  of  inducing  the  respondent 
to  enter  into  the  agreement  and  to  accept  the  conveyance,  and 
that  the  facts  were  that  the  farm  was  then  and  still  is  under 
lease  to  James  Crawford  and  in  his  possession  and  that  of  his  sub- 
tenant Reaume,  the  lease  having  “some  three  years  yet  to  run,” 
and  that  Crawford,  on  being  requested  to  give  up  possession 
and  to  permit  the  respondent  to  enter  and  have  the  actual  use  and 
enjoyment  of  the  farm,  refused  to  do  so,  except  upon  payment 
by  the  appellant  of  reasonable  and  proper  compensation  for  so 
doing,  which  the  appellant  refused  to  do. 

The  claim  of  the  respondent  is  for  breach  of  the  covenants 
of  the  appellant  and  for  deceit,  for  which  damages  are  claimed. 

The  defence  set  up  in  the  pleadings  is  that  what  was  meant 
by  the  giving  of  immediate  possession  was  that  the  respondent 
should  be  entitled  to  the  rents  from  the  date  of  the  conveyance; 
that  the  respondent  knew  of  the  lease  to  Crawford,  and  “agreed 
to  accept  the  existing  tenancies.”  The  appellant  also  denies 
the  alleged  misrepresentation  and  pleads  that  what  he  did  was  to 
inform  the  respondent  that  Crawford  was  willing  to  give  up  his 
tenancy  on  payment  for  the  work  that  he  had  done  in  preparation 
for  the  crop  of  1920;  and  a counterclaim  is  made  for  damages  for 
breaches  by  the  respondent  of  covenants  contained  in  the  agree- 
ment. 

November  26.  The  appeal  and  cross-appeal  were  heard  by 
Meredith,  C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson, 
JJ.A. 

R.  L.  Brackin,  for  the  defendant.  The  learned  trial  Judge 
assessed  the  damages  on  the  wrong  basis,  and  they  are  excessive. 
He  should  not  have  allowed  problematical  damages.  The  amount 
of  the  yearly  rental  is  the  equitable  basis  for  assessing  damages. 

0.  L.  Lewis,  K.C.,  for  the  plaintiff,  on  the  question  of  deceit 
and  fraudulent  misrepresentation,  referred  to  Addison’s  Law  of 
Contracts,  10th  ed.,  p.  485,  and  Kerr  on  Fraud  and  Mistake, 
4th  ed.,  pp.  381,  386-388,  484-486;  and,  on  the  question  of  the 
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measure  of  damages,  to  Kerr  on  Fraud  and  Mistake,  4th  ed., 
p.  402;  Halsbury’s  Laws  of  England,  vol.  25,  p.  471,  para.  845; 
Brown  v.  O’ Dwyer  (1874),  35  U.C.R.  354,  at  pp.  366  and  367. 
He  contended  that  the  damages  should  be  increased. 

Brackin,  in  reply,  referred  to  the  evidence. 


App.  Div. 
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December  30.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.  (after  setting  out  the  facts  as  above) : — At  the 
trial  the  respondent  testified  on  his  own  behalf,  and  according  to 
his  testimony  the  bargain  between  him  and  the  appellant  was 
entered  into  and  carried  out  by  the  conveyance  and  agreement, 
the  appellant  knowing  that  the  respondent  was  buying  with  the 
expectation  of  getting  immediate  possession  for  the  purpose  of 
growing  sugar  beets  on  the  farm;  that  the  appellant  represented 
that  he  could  give  immediate  possession,  and  said  that  Crawford 
was  the  tenant  of  the  farm,  “and  the  minute  the  farm  was  sold  he 
had  to  get  off.”  The  respondent  also  testified  that,  after  the 
difficulty  arose  about  the  possession,  the  appellant  said  to  him  that 
he  could  break  the  lease  because  Crawford  had  sublet,  and  that  he 
would  “go  out  and  break  his  lease  and  throw  him  out.” 

I think  that  the  fact  was  that  the  appellant’s  idea  was  that, 
as  he  said  to  the  respondent,  he  could  break  the  lease  because 
Crawford  had  sublet.  Archibald  Norrie,  who  was  called  as  a 
witness  by  the  respondent,  testified  to  a conversation  he  had  with 
the  appellant  in  which,  in  answer  to  an  inquiry  by  Norrie  as  to 
what  it  would  cost  to  get  the  tenant  out,  the  appellant  said  it 
would  not  cost  him  anything,  that  Crawford  had  broken  his  lease 
by  subletting,  and  he  could  throw  him  out. 

Apparently  not  appreciating  that  the  action  was  brought  for 
damages  for  deceit,  counsel  for  the  appellant,  when  he  called  him 
as  a witness,  expressly  limited  his  examination  of  him  to  the 
counterclaim,  saying  that  he  assumed  that  there  was  no  object, 
in  the  light  of  what  the  trial  Judge  had  said  as  to  parol  evidence 
being  admissible  to  contradict  the  agreement  as  to  the  possession, 
of  doing  more:  this  referred  to  a ruling  by  the  trial  Judge  that 
such  evidence  was  not  admissible. 

Judgment  was  given  by  my  brother  Latchford  at  the  close  of 
the  evidence,  nothing  being  said  in  the  shorthand  notes  as  to  any 
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argument  by  counsel.  He  treated  the  action  as  one  simply  for 
damages  for  breach  of  the  appellant’s  covenant  to  give  immediate 
possession.  In  assessing  these  damages  he  allowed  $550  for  the 
loss  of  a crop  of  wheat  that  was  in  the  ground  when  the  conveyance 
was  made,  and  the  difference  between  that  sum  and  $2,000  as  the 
loss  of  the  profit  that  the  respondent  would  have  made  by  growing 
on  the  farm,  as  he  intended  to  do,  sugar  beets,  from  which  the 
learned  Judge  deducted  $175  in  respect  of  one  item  of  the  counter- 
claim, and  gave  judgment  for  the  plaintiff  accordingly,  with  costs, 
but  providing  that  the  appellant  was  to  receive  the  rent  for  1920, 
and  pay  the  taxes,  including  drainage  rates. 

No  reference  was  made  by  the  learned  trial  Judge  to  the  claim 
in  deceit;  but,  as  I said,  he  treated  the  claim  as  one  for  damages 
for  breach  of  the  respondent’s  covenant. 

Although  there  was  considerable  discussion  by  counsel,  both 
while  the  opinion  was  being  stated,  and  after  it  had  been  stated 
for  what  the  judgment  was  to  be  entered,  no  suggestion  was  made 
by  counsel  for  the  respondent  that  the  damages  should  be  assessed 
as  for  deceit;  and  it  must  be  taken,  I think,  that  he  acquiesced  in 
the  view  in  which  the  trial  Judge  was  dealing  with  the  case.  The 
case  based  on  deceit  was  a very  weak  one,  and  that  probably  was 
the  reason  why  it  was  given  the  go-by  by  both  Judge  and  counsel. 

What,  then,  is  the  proper  measure  of  the  respondent’s  damages? 

In  Manin  v.  Graver  (1885),  8 O.R.  39,  it  was  held,  affirming 
Armour,  J.,  that  the  measure  of  damages  in  an  action  by  a tenant 
against  his  landlord  for  refusing  to  give  him  possession  is  the  dif- 
ference between  what  the  tenant  agreed  to  pay  for  the  premises 
and  what  they  were  really  worth,  and  that  it  is  not  open  to  the 
tenant  to  shew  that  he  wanted  the  premises  for  the  purpose  of 
there  carrying  on  a certain  business,  of  which  the  landlord  was 
aware;  that  he  could  not  procure  other  premises;  and  to  claim  the 
profits  which  he  might  have  made  in  that  business  if  he  had  been 
let  into  possession. 

In  Rotman  v.  Pennett  (1920),  47  O.L.R.  433,  54  D.L.R.  692, 
the  facts  were  that  the  defendant  had  agreed  to  make  a lease  to 
the  plaintiffs  of  a store  and  premises  for  a term  of  5 years.  There 
.was  an  existing  lease,  but  the  defendant  in  good  faith  believed 
that  it  could  be  terminated  upon  one  month’s  notice  to  the  lessee. 
This  turned  out  to  be  a mistaken  belief,  and  the  defendant  was 
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unable  to  carry  out  her  agreement.  An  action  was  brought  to 
recover  damages  for  breach  of  the  agreement,  in  which  the  plaintiffs 
sought  to  recover  damages  for  the  loss  of  the  profits  which  they 
would  have  made  in  carrying  on  a business  they  intended  to  carry 
on,  on  the  premises,  but  the  learned  Judge  (Lennox,  J.)  held  that 
they  were  not  entitled  to  them,  but  only  to  their  proper  and 
necessary  preparatory  legal  expenses.  My  brother  Lennox 
referred  to  the  fact  that  nothing  had  been  said  to  the  defendant  as 
to  the  plaintiffs’  plans  or  the  expansion  of  their  trade,  or  how  or 
for  what  purpose  they  intended  to  use  the  premises,  but  did  not 
indicate  what  his  view  would  have  been  if  the  defendant  had  been 
informed  as  to  these  matters. 

In  Grindell  v.  Bass,  [1920]  2 Ch.  487,  494,  36  Times  L.R.  867, 
Russell,  J.,  said:  “This  is  a case,  putting  it  at  its  highest  against 
Mrs.  Bass,  of  a person  contracting  to  sell  real  estate  knowing  that 
she  had  no  title  to  it  or  means  of  acquiring  it.  It  is  directly 
within  the  language  of  Lord  Chelmsford,  in  Bain  v.  Fothergill 
(1874),  L.R.  7 H.L.  158,  at  p.  207.  The  purchaser  cannot  recover 
damages  beyond  the  expenses  he  has  incurred  by  an  action  for 
breach  of  contract.” 

Rotman  v.  Pennett  and  Grindell  v.  Bass  were  both  cases  of 
executory  contracts,  differing  in  that  respect  from  the  case  at  bar; 
in  Marrin  v.  Graver  the  contract  was  executed,  but  the  lessor  was 
unable  to  give  possession  to  the  tenant. 

Hadley  v.  Baxendale  (1854),  9 Ex.  341,  96  R.R.  742,  is  the 
leading  case  on  the  subject  of  the  measure  of  damages  for  a breach 
of  contract.  The  rule  is  that  where  “two  parties  have  made  a 
contract,  which  one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably  be  considered  either 
arising  naturally,  i.e.,  according  to  the  usual  course  of  things,  from 
such  breach  of  contract  itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable  result  of  a breach  of  it.” 

This  rule  has  been  criticised,  and  it  has  been  said  that  persons 
entering  into  a contract  do  not  usually  contemplate  the  conse- 
quences of  a breach  of  it,  and  it  has  been  said  in  more  cases  than 
one  that  it  is  difficult  of  application  on  the  facts  of  the  case  under 
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consideration.  The  rule  is,  however,  well  established,  and  it  is 
the  duty  of  the  Court  to  apply  it  to  the  facts  of  the  case  it  has  to 
deal  with  as  best  it  may. 

The  case  itself  was  one  where  the  owners  of  a flour  mill  sent 
a broken  iron  shaft  to  an  office  of  the  defendants,  who  were  com- 
mon carriers,  to  be  conveyed  by  them,  and  the  defendants’  clerk, 
who  attended  at  the  office,  was  told  that  the  mill  was  stopped, 
that  the  shaft  must  be  delivered  immediately,  and  that  a special 
entry,  if  necessary,  must  be  made  to  hasten  its  delivery.  The  shaft 
was  sent  to  the  consignee  as  a pattern  by  which  to  make  a new 
shaft.  The  delivery  of  the  broken  shaft  to  the  consignee  was 
delayed  for  an  unreasonable  time;  in  consequence  of  which  the 
plaintiffs  did  not  receive  the  new  shaft  for  several  days  after  the 
time  when  it  ought  to  have  been  received,  and  in  consequence 
they  were  unable  to  work  their  mill,  and  thereby  suffered  a loss 
of  profit.  It  was  held  that  the  loss  of  profits  was  not  recoverable; 
and,  delivering  the  judgment  of  the  Court,  Alderson,  B.,  pointed 
out  (p.  355)  that  “the  only  circumstances  here  communicated  by 
the  plaintiffs  to  the  defendants  at  the  time  the  contract  was  made, 
were,  that  the  article  to  be  carried  was  the  broken  shaft  of  a mill, 
and  that  the  plaintiffs  were  the  millers  of  that  mill;”  and  added 
(pp.  355,  356):  “How  do  these  circumstances  shew  reasonably 
that  the  profits  of  the  mill  must  be  stopped  by  an  unreasonable 
delay  in  the  delivery  of  the  broken  shaft  by  the  carriers  to  the 
third  person?  Suppose  the  plaintiffs  had  another  shaft  in  their 
possession  put  up  or  putting  up  at  the  time,  and  that  they  only 
wished  to  send  back  the  broken  shaft  to  the  engineer  who  made  it; 
it  is  clear  that  this  would  be  quite  consistent  with  the  above 
circumstances,  and  yet  the  unreasonable  delay  in  the  delivery 
would  have  no  effect  upon  the  intermediate  profits  of  the  mill. 
Or,  again,  suppose  that,  at  the  time  of  the  delivery  to  the  carrier, 
the  machinery  of  the  mill  had  been  in  other  respects  defective, 
then,  also,  the  same  results  would  follow.  Here  it  is  true  that  the 
shaft  was  actually  sent  back  to  serve  as  a model  for  a new  one, 
and  that  the  want  of  the  new  one  was  the  only  cause  of  the  stoppage 
of  the  mill,  and  that  the  loss  of  profits  really  arose  from  not  sending 
down  the  new  shaft  in  proper  time,  and  that  this  arose  from  the 
delay  in  delivering  the  broken  one  to  serve  as  a model.  But  it  is 
obvious  that,  in  the  great  multitude  of  cases  of  millers  sending 
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off  broken  shafts  to  third  persons  by  a carrier  under  ordinary 
circumstances,  such  consequences  wouldt  not,  in  all  probability, 
have  occurred;  and  these  special  circumstances  were  here  never 
communicated  by  the  plaintiffs  to  the  defendants.  It  follows, 
therefore,  that  the  loss  of  profits  here  cannot  reasonably  be  con- 
sidered such  a consequence  of  the  breach  of  contract  as  could  have 
been  fairly  and  reasonably  contemplated  by  both  the  parties  when 
they  made  this  contract.  For  such  loss  would  neither  have  fol- 
lowed naturally  from  the  breach  of  this  contract  in  the  great 
multitude  of  such  cases  occurring  under  ordinary  circumstances, 
nor  were  the  special  circumstances,  which,  perhaps,  would  have 
made  it  a reasonable  and  natural  consequence  of  such  breach  of 
contract,  communicated  to  or  known  by  the  defendants.” 

There  is,  in  my  opinion,  no  reason  why  this  rule  should  not  be 
applied  in  the  case  at  bar  in  assessing  the  damages  which  the 
appellant  should  pay  for  the  breach  of  his  covenant  for  quiet 
enjoyment.  It  was  known  to  the  appellant  that  the  purpose  of  the 
respondent  in  buying  the  farm  was  to  grow  sugar  beets  upon  it — 
as  to  this  there  can  be  no  question — and  the  parties  to  the  contract 
must  have  contemplated  that  the  result  of  the  respondent  not  get- 
ting possession  would  be  loss  of  the  profit  he  would  make  from 
growing  the  beets  on  the  farm,  and  the  appellant  is  therefore 
liable  for  the  loss  which  the  respondent  sustained  by  not  being 
able  to  obtain  possession. 

Nothing  that  was  decided  in  Mavrin  v.  Graver  is  opposed  to 
this  view.  In  that  case  the  special  circumstances  relied  on  were 
not  communicated  to  or  known  by  the  defendant. 

The  cases  as  to  damages  for  breach  of  an  agreement  to  sell 
and  convey,  arising  from  defect  of  title,  are  not  applicable.  As 
was  said  by  Alderson,  B.,  in  Hadley  v.  Baxendale  (p.  355),  they 
are  exceptional  cases  and  governed  by  a conventional  rule,  and 
the  parties  must  be  supposed  to  be  cognizant  of  it,  and  are  pre- 
sumed “to  contemplate  the  estimation  of  the  amount  of  the 
damages  according  to  the  conventional  rule.” 

In  this  view  it  becomes  unimportant  whether  the  respondent  is 
entitled  to  recover  for  breach  of  the  covenant  or  for  deceit,  for  the 
damages  would  be  the  same  in  either  case. 

As  was  said  by  Parke,  B.,  in  Hadley  v.  Baxendale  (p.  346): 
“Even  in  the  case  of  non-performance  of  the  contract,  resulting 
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from  the  fraud  of  the  debtor,  the  damages  only  comprise  so  much 
of  the  loss  sustained  by  the  creditor,  and  so  much  of  the  profit 
which  he  has  been  prevented  from  acquiring,  as  directly  and 
immediately  results  from  the  non-performance  of  the  contract.” 

What  then  are  the  damages  which  the  respondent  is  entitled 
to  recover?  As  grantee  of  the  reversion  he  became  by  the  convey- 
ance entitled  to  the  rent  payable  by  the  tenant  Crawford,  and  he 
has  lost  the  crop  of  wheat  which  was  in  the  ground  at  the  time  of 
the  conveyance,  and  also  the  profit  which  he  would  have  made  if 
he  had  been  let  into  possession  and  had  carried  out  his  intention 
of  growing  sugar  beets  on  the  farm. 

As  I have  said,  the  learned  trial  Judge  assessed  the  damages 
as  to  the  sugar  beet  crop  at  $1,200.  With  great  respect,  I am  of 
opinion  that  he  erred  in  so  doing.  It  is,  I think,  satisfactorily 
shewn  that  it  was  practically  impossible  to  grow  sugar  beets  suc- 
cessfully during  the  season  of  1920.  The  farm  was  a wet  one  and 
had  no  drainage.  Owing  to  the  wet  and  the  lateness  of  the  season, 
sugar  beets  could  not  be  planted  at  the  usual  season,  and  the  result 
of  this  was  that  it  was  impracticable  to  obtain  labourers  of  the 
class  used  for  that  purpose  to  cultivate  and  thin  the  beets,  and 
without  their  aid  such  a cropmust  prove  a failure. 

The  tenant  Crawford  was  admittedly  a good  farmer  and 
planted  a crop  of  sugar  beets  in  1920;  but,  owing  to  the  conditions 
I have  mentioned,  it  proved  a failure,  and  he  ploughed  it  in.  It 
is  fair  to  assume  that  in  planting  his  beets  he  selected  the  most 
suitable  part  of  the  farm  for  the  purpose  of  growing  them;  and  the 
proper  conclusion  upon  the  evidence  is  that,  if  the  respondent  had 
got  possession  and  had  planted  a larger  area  with  sugar  beets,  his 
crop  would  have  proved  a failure;  and  I am  inclined  to  think  that 
it  was  a fortunate  thing  for  him  in  that  respect  that  he  did  not  get 
possession  of  the  farm. 

The  damages  in  respect  of  the  wheat  were  assessed  at  $850,, 
made  up  of  the  value  of  the  wheat  raised,  less  the  cost  of  harvesting, 
threshing,  and  hauling. 

What,  in  my  opinion,  was  the  loss  the  respondent  sustained  in 
respect  of  the  wheat,  assuming  that  he  is  to  get  the  rent  for  1920,, 
was  not  $850,  but  that  sum  less  the  proportion  of  the  rent  attribu- 
table to  the  18  acres  on  which  it  was  grown.  The  farm  consists 
of  100  acres  and  the  rent  is  $625  per  annum.  The  deduction 
would  therefore  be  $112.50. 
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I would  therefore  assess  the  respondent’s  damages  at  $737.50, 
from  which  should  be  deducted  the  $175  awarded  to  the  appellant 
for  the  rental  of  the  Queen  street  property,  and  vary  the  judgment 
by  reducing  them  to  $562.50,  and  would  affirm  the  judgment 
with  that  variation,  and  I would  dismiss  the  respondent’s  appeal. 

There  should  be  no  costs  of  the  appeals  to  either  party. 

Judgment  below  varied  accordingly. 


APPELLATE  DIVISION.] 


Samuel  v.  Black  Lake  Asbestos  and  Chrome  Co.  Limited. 

Contract — Sale  of  Ore — Refusal  to  Complete  Deliveries — Breach — Excuse — 
Cause  beyond  Reasonable  Control  of  Vendor — Impossibility  of  Performance — 
“Commercial  Impossibility” — Liability  in  Damages — Measure  of  Damages 
— Duty  to  Minimise  Loss — Each  Delivery  Separate  Contract — Diversion 
of  Car-loads — Duty  to  Buy  against — Market-price  of  Ore. 

The  plaintiffs  bought  from  the  defendants  in  April  and  May,  1917,  3,500  tons  of 
Canadian  lump  chrome  ore.  The  contracts  were  in  writing,  specifying  the 
prices,  times  of  delivery,  etc.  Each  delivery  was  to  constitute  a separate 
and  distinct  contra, ct,  unless  otherwise  stated.  The  agreements  were 
declared  to  be  “contingent  upon  strikes,  accidents,  delays  of  carriers  or  other 
unforeseen  circumstances  beyond  the  reasonable  control  of  the  sellers, 
wars  of  this  or  other  nations,  as  well  as  interruption  of  navigation  through 
strikes  or  other  causes,  in  which  case  deliveries  against  this  contract  may  be 
suspended.”  The  defendants  were  the  owners  of  a large  tract  of  land  from 
which  the  ore  was  produced.  Only  840  tons,  out  of  the  3,500  contracted 
for,  were  delivered  and  paid  for: — 

Held , that  the  alleged  deficiency  <Sf  ore  to  fill  the  contracts  was  not  due  to  a 
cause  beyond  the  reasonable  control  of  the  defendants  within  the  meaning  of 
the  clause  quoted;  and  that  there  was  not  in  fact  an  absence  of  ore  sufficient 
to  fill  the  contracts. 

Held,  also,  that  the  defendants  were  not  relieved  from  performance  of  their  con- 
tract upon  the  ground  that  the  basis  was  radically  changed  and  that  they 
had  to  expend  $80,000  and  entirely  to  reorganise  their  methods  before  they 
could  produce  ore  in  commercial  quantities.  They  were  net  the  sole 
producers  of  the  ore,  and  thev  had  in  fact  disposed  of  ore  to  other  buyers, 
diverting  it  from  the  plaintiffs’  contracts.  Therefore,  it  could  not  be  said 
that  they  had  shewn  that  performance  was  impossible  owing  to  “pinching 
out,”  or  that  the  expenditure  which  they  had  made  was,  in  the  circumstances, 
absolutely  necessary  to  put  them  in  a position  to  fulfil  or  substantially 
complete  their  contracts,  or  that  any  implication  should  be  added  to  the 
written  contracts  in  ease  of  their  performance  in  the  events  which  had 
happened. 

Citation  of  authorities  on  the  question  of  so-called  “commercial  impossibility.” 

Held,  therefore,  affirming  the  judgment  of  Kelly,  J.,  that  the  defendants  were 
liable  in  damages  for  the  non-delivery  of  2,660  tons  of  ore. 

Held,  as  to  the  quantum  of  damages,  that  the  plaintiffs  could  not,  in  face  of  the 
rule  that  the  injured  party  is  bound,  in  reason,  to  minimise  his  loss,  be  allow- 
ed to  assert  that  their  purchases,  whether  purposely  attributed  to  other 
contracts  or  not,  should  not  be  a factor  in  deciding  what  their  loss  actually 
was.  As  each  car-load  was  diverted  from  the  plaintiffs  and  shipped  elsewhere, 
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that  was  a repudiation  pro  tanto,  and  was  known  by  the  plaintiffs  to  be  so; 
and,  as  each  delivery  was  to  constitute  a separate  contract,  each  diversion 
gave  rise  to  rights  which  the  plaintiffs  in  fact  exercised,  though  now  dis- 
claiming intention  to  do  so.  As  to  the  total  of  these  car-loads,  the  proper 
measure  of  damages  was  the  amount  it  cost  the  plaintiffs  to  supply  tbeir 
place,  and  it  was  the  plaintiffs’  duty  to  have  bought  against  them.  If  the 
purchases  which  the  plaintiffs  made  in  replacing  the  car-loads  diverted  from 
them,  or  in  excess  of  their  requirements  under  their  selling  contracts  on 
hand  from  time  to  time  during  the  period,  did  not  extend  to  2,660  tons, 
the  measure  adopted  by  the  trial  Judge — viz.,  the  difference  between  the 
contractTprice  and  the  market  price  on  the  day  when  the  defendants  first 
definitely  repudiated  the  contracts — might  be  applied  as  to  the  residue. 

Judgment  of  Kelly,  J.,  varied  as  to  the  quantum  of  damages. 


April  21.  Kelly,  J.: — This  action  was  begun  on  the  1st 
November,.  1918.  The  plaintiffs  claim  damages  alleging  breach 
of  contract  by  the  defendants  to  deliver  a large  quantity  of  Cana- 
dian lump  chrome  ore,  under  two  separate  contracts.  The  first 
of  these  was  by  way  of  a written  proposal  of  the  25th  April,  1917, 
by  the  plaintiffs  to  the  defendants  to  purchase  1,500  gross  tons  of 
2,240  lbs.  each;  the  other  was  a proposal  of  a similar  kind,  dated 
the  3rd  May,  1917,  to  purchase  2,000  gross  tons;  both  were  accepted 
in  writing  on  the  29th  May,  1917.  The  two  contracts  are  in 
identical  terms  except  as  to  date  and  quantity;  they  specify  the 
quality  to  be  good,  well-prepared  chrome  ore,  at  the  following 
prices:  “Ore  analysing  32  to  35%  chromic  oxide  $23.50;  for  ore 
containing  over  35%  to  38%,  $25.75;  for  ore  analysing  over  38% 
up  to  39%,  $27.50,  with  a scale  of  $1.00  for  each  full  unit  over 
39%  and  up  to  42%,  all  per  gross  ton;  payment  to  be  made  in 
U.S.  gold  coin  or  equivalent.  Cash  in  full  to  be  paid  in  Black 
Lake  less  25  cents  per  ton  as  heretofore;”  delivery  “f.o.b.  cars 
Quebec  Central  Railroad  Company’s  tracks  between  Robertson- 
ville  and  DTsraeli,  P.Q.;”  shipments  to  be  as  fast  as  possible; 
“the  entire  quantity  to  be  shipped  not  later  than  the  first  of 
November;”  shipping  directions  to  be  given  “as  fast  as  the  ore 
is  loaded;”  the  purchases  being  subject  to  the  Canadian  Govern- 
ment granting  permission  to  ship  to  the  United  States.  It  was 
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also  provided  that  the  sampling  and  analysing  be  done  by  the 
purchasers  at  their  expense,  and  where  their  determinations  were 
not  satisfactory  to  the  sellers  the  latter  were  to  have  the  privilege 
of  disposing  of  such  car-loads,  which,  however,  were  to  be  replaced. 
There  were  these  further  provisions:  “Each  delivery  to  constitute 
a separate  and  independent  contract  unless  otherwise  stated. 
All  agreements  contingent  upon  strikes,  accidents,  delays  of 
carriers  or  other  unforeseen  circumstances  beyond  the  reasonable 
control  of  the  sellers,  wars  of  this  or  other  nations,  as  well  as 
interruptions  of  navigation  through  strikes  or  other  causes,  in 
which  case  deliveries  against  this  contract  may  be  suspended.” 

At  the  trial  it  was  admitted  by  counsel,  for  the  purposes  of  the 
action,  that  840  tons  out  of  the  total  contracted  for  were  delivered. 
These  have  been  paid  for,  and  no  question  arises  here  relating  to 
them.  The  defendants  have  set  up  that,  they  being  the  owners 
of  chrome-bearing  lands  in  the  Province  of  Quebec,  negotiations 
were  entered  into  between  them  and  the  plaintiffs  in  or  about 
April,  1917,  as  a result  of  which  they  made  conditional  agreements 
with  the  plaintiffs  for  the  mining  and  sale  to  the  latter  of  the  two 
quantities  specified  in  the  written  agreements  above  referred  to, 
on  the  express  condition  that  the  defendants’  production  of  chrome 
ore  for  the  year  1917  should  be  at  least  as  great  as  the  production 
during  the  year  1916  and  without  special  difficulties  or  increased 
cost  from  war  • conditions  Or  labour  troubles;  and  also  that  they 
should  have  the  right  to  sell  a reasonable  quantity  of  chrome  ore 
to  customers  other  than  the  plaintiffs  in  order  to  preserve  their 
trade  connections,  following  which  the  plaintiffs  prepared  and  sent 
to  them  the  two  documents  already  mentioned;  and  they  contend 
that  the  plaintiffs  represented  to  them  that  the  contingency 
clauses  in  the  agreements  were  intended  to  include  and  do  include 
the  other  conditions  above  set  forth  (and  which  it  will  be  observed 
are  not  expressly  mentioned  in  the  agreement);  and  that  upon 
these  representations  and  subject  to  these  conditions  they  made 
the  contracts.  Another  defence  set  up  is  that  the  deposits  of 
chrome  ore  belonging  to  the  defendants  gradually  failed,  and  the 
production  thereof  in  1917  was  much  reduced;  that  towards  the 
end  of  that  year  these  deposits  were  almost  exhausted,  and  in  con- 
sequence it  became  impossible  to  supply  to  the  plaintiffs  3,500 
tons  of  . chrome  ore.  They  also  allege  that  shipments  of  chrome 
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ore  to  the  United  States  had  been  restricted  by  the  Canadian 
Government;  that  they  were  directed  by  the  Munitions  Board, 
acting  on  behalf  of  His  Majesty  the  King,  to  supply  this  ore  to 
Canadian  consumers  for  use  in  the  preparation  of  munitions; 
and  that  the  sampling  and  analysing  by  the  plaintiffs  of  several 
car-loads  was  not  satisfactory  to  the  defendants,  and  in  conse- 
quence these  car-loads  were  not  shipped. 

The  situation  as  revealed  by  the  evidence  is  this: — There 
being  an  active  market  for  chrome  ore  early  in  1917,  the  plaintiff s, 
who  are  large  dealers  in  that  commodity  and  who  had  previously 
made  other  purchases  from  the  defendants,  negotiated  for  purchase 
of  the  quantities  covered  by  the  two  agreements  now  in  question, 
the  negotiations  resulting  in  the  making  of  the  two  contracts. 

Prior  to  these  negotiations,  the  defendants  had  under  con- 
sideration a large  sale  to  others  than  the  plaintiffs.  The  plaintiffs 
were  made  aware  of  this,  and  were  also  told  by  the  defendants, 
pending  the  negotiations,  that  the  negotiations  with  the  other 
prospective  purchasers  had  not  resulted  in  a sale.  The  defend- 
ants’ manager  spoke  of  the  prospects  of  their  mining  a very  large 
quantity  of  their  ore:  10,000  tons  was  mentioned. 

It  is  not  the  fact,  as  the  defendants  now  allege,  that  the  con- 
tracts entered  into  or  their  performance  depended  upon  the 
conditions  now  set  up  other  than  those  expressly  set  out  io  the 
written  contracts  themselves,  or  that  there  was  any  representation, 
agreement,  or  understanding  by  the  plaintiffs  that  the  contingencies 
mentioned  in  the  contracts  included  or  were  intended  to  include 
anything  beyond  what  their  language  necessarily  implies;  they 
are  to  be  construed  according  to  their  language  and  upon  the  facts 
as  substantiated  by  the  evidence. 

The  plaintiffs  made  contracts  for  sale  to  their  customers  of 
chrome  ore  which  they  intended  to  deliver  out  of  that  contracted 
for  with  the  defendants.  They  were  purchasing  ore  wherever 
they  could  obtain  it,  and  from  early  in  1917  to  October,  1918, 
were  unable  to  get  all  they  required.  The  witness  Tomlinson,  a 
member  of  the  plaintiff  firm,  says  they  were  compelled  to  refuse 
to  quote  ore  to  their  customers  because  of  being  unable  to  obtain  it. 
From  the  beginning  the  defendants  were  dilatory  in  making 
delivery,  so  that  long  before  the  1st  November — the  date  fixed 
for  the  completion  of  the  deliveries — it  became  apparent  that  full 
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delivery  would  not  be  made  within  that  time.  The  plaintiffs 
did  not  then  stand  on  their  strict  right  to  enforce  performance 
at  that  time;  but,  while  they  were  continually  pressing  for  more 
prompt  and  larger  deliveries  than  they  were  getting,  the  facts 
warrant  the  inference  that  the  effect  of  what  happened  between 
them  was  an  extension  from  time  to  time  of  the  time  for  making 
deliveries  until  hope  for  further  deliveries  was  ended  by  a notice 
of  the  21st  June,  1918,  that  the  defendants  declined  to  make 
further  shipments  to  the  plaintiffs.  Not  only  is  this  so,  but  Mr. 
Tomlinson  makes  the  statement  that  the  plaintiffs  had  extended 
the  time  for  delivery  down  to  the  time  the  defendants  repudiated 
the  contracts,  which  statement  has  not  been  contradicted.  Soon 
after  the  contracts  were  entered  into,  prices  for  chrome  ore  began 
to  advance,  it  being  in  demand  for  war  purposes,  and  the  cost  of 
production  was  also  increasing.  Though  it  is  not  to  be  assumed 
from  the  contracts  that  the  quantity  contracted  by  the  defendants 
to  be  sold  to  the  plaintiffs  was  limited  to  what  their  mines  would 
produce,  it  is  well-established  that  non-delivery  was  not  due  to 
a shortage  of  ore  in  the  mines.  Shortage  was  not  seriously 
advanced  as  an  excuse  for  unsatisfactory  deliveries,  when  the 
plaintiffs  were  complaining,  in  1917  and  the  early  part  of  1918, 
of  the  manner  of  deliveries. 

At  the  trial  stress  was  laid  upon  evidence  intended  to  shew 
that  the  reason  for  the  defendants’  failure  to  live  up  to  the  con- 
tracts was  the  “pinching  out”  of  the  ore  in  their  mines.  That  I 
find  not  to  have  been  the  fact.  If  sufficient  for  the  purposes  of 
these  contracts  was  not  obtained  from  the  mines,  it  was  not  due 
to  “pinching  out”  or  shortage  in  the  mines.  Ample  for  these 
contracts  could  have  been  produced  if  the  defendants  had  made 
reasonable  efforts  to  that  end.  To  obtain  the  required  quantity 
would  have  entailed  greater  expense  than  they  contemplated 
when  they  contracted  with  the  plaintiffs;  that  and  the  higher  price 
obtainable  from  other  purchasers  when  the  ore  advanced  in  price 
go  a long  way  to  accounting  for  the  defendants’  refusal  to  complete 
these  contracts. 

If  anything  were  wanting  in  other  parts  of  the  evidence  on 
which  to  support  this  conclusion,  it  is  found  in  the  communications 
which  passed  between  the  defendants  or  their  representatives 
and  the  War  Trade  Board,  extending  from  May  until  the  end  of 
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December,  1918.  In  this  connection  it  should  be  kept  in  mind 
that  it  was  on  the  21st  June,  1918,  that  the  defendants  definitely 
refused  to  make  further  deliveries;  the  negotiations  with  the 
War  Trade  Board,  in  which  no  question  of  shortage  or  “ pinching 
out”  arose,  were  practically  all  subsequent  to  that  date.  From 
this  correspondence  and  from  other  evidence  as  well,  it  is  apparent 
to  me  that  the  true  reason  for  delayed  deliveries  and  then  for 
refusal  of  further  deliveries  was  not  the  failure  to  find  ore  in  the 
mines,  but  the  defendants’  unwillingness  to  produce  the  requisite 
quantity  at  an  increased  cost,  especially  when  the  selling  price  of 
chrome  ore  had  substantially  advanced.  Prices  much  in  excess  qf 
the  plaintiffs’  contract  prices  were  easily  obtainable  from  other 
purchasers,  and  to  carry  out  their  obligations  to  the  plaintiffs 
became  correspondingly  unprofitable  to  the  defendants,  who  not 
unnaturally  desired  to  reap  the  advantage  of  these  higher  prices. 
Early  in  1918  the  suggestion  came  from  their  representative  that 
deliveries  which  were  then  being  delayed  would  be  made  if  the 
plaintiffs  would  pay  an  additional  $5  per  ton;  the  offer  was  de- 
clined. They  made  sales  and  deliveries  of  substantial  quantities 
to  other  purchasers  after  their  positive  refusal  further  to  perform 
the  plaintiffs’  contracts,  and  there  is  evidence  establishing  the  fact 
that  they  had  ore  to  ship,  and  did  ship  it,  to  other  purchasers  in 
the  latter  part  of  1918.  There  being  no  shortage  of  ore,  it  is  not 
necessary  to  consider  what  would  have  been  the  result  if  there 
had  been  insufficiency  of  ore  requisite  to  fill  all  their  contracts. 

As  to  the  right  to  export,  it  is  admitted  by  counsel  that  there 
was  no  restriction  by  the  Canadian  Government  upon  export  to 
the  United  States.  There  was  no  interference  by  the  Imperial 
Munitions  Board  either  with  production  or  export.  The  situation 
which  developed  between  the  War  Trade  Board  and  the  defendants 
was  an  insistence  by  the  Board  upon  increased  production  and  a 
request  by  the  defendants  for  financial  assistance  to  meet  increased 
cost  of  mining,  and  so  aid  in  bringing  about  increased  production. 

The  alleged  unsatisfactory  sampling  and  analysing  of  certain 
car-loads  of  the  ore,  if  such  was  the  fact,  w-as  not  a sufficient  reason 
for  refusal  to  deliver.  Where  the  sampling  and  analysing  were 
unsatisfactory,  the  defendants  availed  themselves  of  their  privilege 
under  their  contracts  of  retaining  these  car-loads;  on  the  other 
hand,  they  disposed  of  other  car-loads  without  first  submitting 
them  to  the  plaintiffs  for  sampling  and  analysing. 
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I cannot  find  anything  in  the  contracts  or  in  the  evidence  to 
support  the  contention  that  there  was  any  agreement  by  the 
plaintiffs  that  the  defendants  should  have  the  right  to  sell  a quan- 
tity of  chrome  ore  to  other  customers.  If  the  defendants  had  in 
mind  the  advisability  of  such  a provision,  it  forms  no  part  of  the 
contract.  It  is-  true  that  when  deliveries  were  being  delayed  and 
the  plaintiffs  were  pressing,  the  defendants  more  than  once  offered 
as  an  excuse  for  non-delivery  that  they  were  under  obligation  to 
make  deliveries  to  another  purchaser;  and  they  promised  that 
when  these  were  completed  more  satisfactory  deliveries  would  be 
made  to  the  plaintiffs.  In  a word,  the  defendants’  failure  of 
performance  was  not  due  to  any  of  the  contingencies  provided 
against  in  the  contracts  themselves;  nor  can  it  be  said  that  any 
event  happened  interfering  with  that  performance  which  could 
not  reasonably  have  been  anticipated  by  the  contracting  parties 
when  the  contracts  were  entered  into. 

In  my  opinion,  the  true  explanation  of  the  situation  is,  as  I 
have  already  said,  the  increased  cost  of  getting  out  the  ore  and  the 
desire  to  take  advantage  of  the  advanced  market-price,  sales  at 
which  would  be  extremely  profitable  to  the  defendants,  as  com- 
pared with  the  selling  prices  in  their  contracts  with  the  plaintiffs. 

That  increased  cost  of  production,  unless  specially  provided 
against,  is  not  a ground  for  refusal  to  perform,  is  well-established, 
even  though  it  be  to  the  extent  of  rendering  the  contracts  unprofit- 
able to  the  vendors.  Mere  economic  unprofitableness  is  not  to  be 
regarded  as  equivalent  to  impossibility  of  performance. 

In  recent  cases  arising  out  of  contracts  affected  by  the  war  the 
Courts  have  considered  this  question,  particularly  in  Tennants 
( Lancashire ) Limited  v.  C.  S.  Wilson  & Co.  Limited , [1917]  A.C.  495, 
where  there  are  several  references  to  it.  That  was  a case  where  the 
sellers,  who  were  sued  by  the  buyers  for  failure  to  deliver,  claimed 
to  be  entitled  to  suspend  delivery  under  a contract  which  provided 
for  suspension  pending  any  contingencies  beyond  the  control  of 
the  sellers  or  buyers,  causing  a short  supply  of  labour,  fuel,  raw 
material,  or  manufactured  produce,  or  otherwise  preventing  or 
hindering  the  manufacture  or  delivery  of  the  article  sold.  On 
the  question  of  increased  price  as  a ground  for  suspension  of 
delivery,  Lord  Dunedin  said  (p.  516):  “I  do  not  think  that  price 
as  price  has  anything  to  do  with  it.  Price  may  be  evidence,  but 
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it  is  only  one  of  many  kinds  of  evidence  as  to  shortage.  If  the 
appellants  had  alleged  nothing  but  advanced  price  they  would 
have  failed.”  At  pp.  522,  523,  Lord  Shaw  said:  “A  mere  fluctuat- 
ion of  price  would  not  constitute  such  a hindrance;  but  in  the 
present  case  the  actual  article  itself  is  prevented  or  hindered  from 
coming  into  the  British  market;”  and  Lord  Wrenbury,  at  p.  526: 
“Rise  of  price  is,  I think,  irrelevant  except  that  it  may  be  evidence, 
when  coupled  with  other  facts,  that  there  is  a short  supply.” 
Later  decisions  have  not  disturbed  this  view.  I also  refer  to 
Trotter’s  Law  of  Contract  during  and  after  War,  3rd  ed.,  pp.  119, 
120.  Peter  Dixon  & Sons  Limited  v.  Henderson  Craig  & Co.  Limited 
(1918),  117  L.T.R.  636,  there  cited,  has  been  reversed  in  the  Court  of 
Appeal,  [1919]  2 K.B.  778,  on  the  ground  that  the  case  involved 
not  merely  the  question  of  a rise  in  price,  but  the  position  being 
so  changed  by  the  war  that  the  sellers,  although  not  prevented, 
were  hindered  from  carrying  out  the  contract  within  the  meaning 
of  the  force  majeure  clause,  and  were  thereupon  entitled  to  suspend 
delivery.  There  was  no  such  prevention  or  hindrance  in  the 
present  case. 

To  what  amount  of  damages,  therefore,  are  the  plaintiffs 
entitled?  The  mode  of  dealing  between  these  contracting  parties 
involving  delay  in  deliveries  for  the  convenience  of  or  to  suit  the 
purposes  of  the  defendants,  and  the  acquiescence,  reluctant 
though  it  was,  by  the  plaintiffs,  and  their  forbearance,  are  sufficient 
to  support  the  implication  of  an  arrangement  for  postponement 
from  time  to  time  of  the  deliveries.  There  is,  in  addition  to  this, 
the  express  evidence  in  the  statement,  which  I have  already 
accepted,  of  Mr.  Tomlinson  that  the  time  was  extended  down 
to  the  defendants’  repudiation  on  the  21st  June,  1918.  No  new 
contract  was  then  substituted  for  the  original  written  contracts, 
and  the  Statute  of  Frauds  does  not  apply:  Ogle  v.  Earl  Vane  (1868), 
L.R.  3 Q.B.  272. 

The  further  question  arises  as  to  the  time  as  of  which  the  dam- 
ages are  to  be  calculated.  When  the  time  for  performing  a con- 
tract for  sale  has  been  postponed,  at  the  request  of  either  vendor 
or  purchaser,  and  the  contract  is  ultimately  broken,  this  has  the 
effect  of  defining  the  period  at  which  the  breach  takes  place.  The 
old  contract  continues;  but  the  date  of  the  breach  is  shifted,  and 
damages  for  non-delivery  will  be  calculated  at  the  market-price 
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of  such  goods  on  the  last  day  to  which  the  contract  was  extended,  if 
a date  was  fixed,  or  at  the  date  when  the  plaintiff  refused  to  grant 
further  indulgence,  or  at  a reasonable  time  after  the  last  grant 
of  an  indulgence:  Mayne  on  Damages,  8th  ed.,  p.  214;  Hickman 
v.  Haynes  (1875),  L.R.  10  C.P.  598.  A similar  conclusion  was 
arrived  at  in  Ralli  v.  Rockmore  (1901),  111  Fed.  Repr.  874,  where 
the  facts  strongly  resembled  those  of  the  present  case. 

The  indulgence  of  extension  to  the  defendants  ended  by  their 
own  act  when  they  refused,  on  the  21st  June,  1918,  to  make  further 
deliveries.  For  the  purpose  of  estimating  damages,  that  must  be 
taken  as  the  date  of  the  breach  of  the  contracts.  Where  the 
buyer  postpones  delivery  at  the  seller’s  request,  and  the  seller 
fails  to  deliver  at  the  later  date  agreed  upon,  the  measure  of 
damages  is  the  difference  between  the  contract-price  and  the 
market-price  at  such  later  date,  although  the  price  was  then 
greater  than  at  the  date  originally  fixed  for  delivery:  Halsbury’s 
Laws  of  England,  vol.  10,  p.  334,  para.  611. 

For  the  lowest  grade  of  ore  covered  by  these  contracts,  namely, 
ore  analysing  32  per  cent,  chromic  oxide,  the  contract-price  was 
$23.50  per  gross  ton  of  2,240  lbs.  On  the  21st  June,  1918,  the 
market- value  of  ore  of  similar  grade,  deliverable  at  the  same  place 
and  on  the  same  terms  as  provided  for  by  these  contracts,  was 
$53.76  per  similar  ton,  or  a difference  of  $30.26  per  ton.  The 
plaintiffs  are  content  that  the  calculation  of  their  damages  should 
be  at  this  lower  grade  throughout,  though,  in  view  of  the  increased 
price  of  the  higher  grade,  this  may  be  to  their  disadvantage. 

Under  the  contracts  they  were  entitled  to  delivery  of  an 
additional  2,660  tons.  I assess  their  damages  at  $80,491.60,  for 
which  sum,  with  costs  of  action,  there  will  be  judgment. 

I 

The  defendants  appealed  from  the  judgment  of  Kelly,  J. 

October  14  and  15.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

R.  S.  Cassels,  K.C.,  for  the  appellants,  referred  to  Bergheim  v. 
Blaenavon  Iron  and  Steel  Co.  Limited  (1875),  L.R.  10  Q.B.  319; 
Tyers  v.  Rosedale  and  Ferryhill  Iron  Co.  Limited  (1875),  L.R.  10 
Fx.  195;  Payzu  Limited  v.  Saunders , [1919]  2 K.B.  581;  Larsen  v. 
Sylvester  & Co.,  [1908]  A.C.  295;  Nickoll  & Knight  v.  Ashton 
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Edridge  & Co .,  [1901]  2 K.B.  126;  Cunningham  v.  Bunn  (1878),  3 
C.P.D.  443;  McKenna  v.  McNamee  (1887),  14  A.R.  339;  Howell 
v.  Coupland  (1876),  1 Q.B.D.  258;  F.  A.  Tamplin  Steamship  Co. 
Limited  v.  Anglo-Mexican  Petroleum  Products  Co.  Limited , [1916] 
2 A.C.  397;  Hatfield  v.  Thomas  Iron  Co.  (1904),  208  Pa.  St.  478; 
Horlock  v.  Beal,  [1916]  1 A.C.  486. 

A.  W.  Anglin,  K.C.,  and  R.  C.  H.  Cassels,  for  the  plaintiffs, 
respondents,  cited  Mayne  on  Damages,  7th  ed.,  p.  191;  Ogle  v. 
Earl  Vane,  L.R.  3 Q.B.  272;  Ashmore  & Son  v.  C.  S.  Cox  & Co., 
[1899]  1 Q.B.  436;  France  v.  Gaudet  (1871),  L.R.  6 Q.B.  199; 
Wilson  v.  London  and  Globe  Finance  Corporation  (1897),  14  Times 
L.R.  15;  Stroud  v.  Austin  & Co.  (1883),  1 C.  & E.  119;  Glenn  v. 
Schaffer  (1911),  18  W.L.R.  671.  t 


December  30.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A.:— 1 The  appellants  were  owners  of  6,000  acres,  part 
of  the  Black  Lake  area  lying  alongside  the  Quebec  Central 
Railway  Company’s  track  between  Robertsonville  and  Disraeli, 
in  the  Province  of  Quebec.  They  entered  into  two  written 
contracts  with  the  respondents  on  the  25th  April,  1917,  and  the 
3rd  May,  1917,  the  acceptance  of  which  by  the  appellants  is  dated 
on  the  29th  May,  1917. 

Under  these  contracts,  the  respondents  bought  from  the 
appellants  3,500  gros£  tons,  of  2,340  pounds  each,  of  Canadian 
lump  chrome  ore,  at  prices  varying  with  the  analysis  of  the  ore, 
the  lowest  grade  analysing  from  32  to  35  per  cent,  chromic  oxide, 
and  the  highest  analysing  from  39  up  to  42  per  cent.,  and  the  price 
being  $23.50  to  $27.50  per  ton,  with  an  additional  $1  for  each  full 
unit  over  39  per  cent.  This  ore  was  to  be  delivered  f.o.b.  cars  on 
the  Quebec  Central  Railway  Company’s  tracks  between  the  two 
points  mentioned,  shipments  to  be  as  fast  as  possible,  and  the 
entire  quantity  to  be  shipped  not  later  than  the  1st  November, 
1917,  shipping  directions  for  which  were  to  be  given  as  fast  as  the 
ore  was  loaded.  The  sampling  and  analysing  was  to  be  done  at 
Black  'Lake  by  the  respondents  at  their  own  expense,  and  where 
not  satisfactory  to  the  appellants  the  privilege  was  given  to  them 
to  dispose  of  such  car-loads  elsewhere.  These  were,  however,  to 
be  replaced.  Each  delivery  was  to  constitute  a separate  and 
distinct  contract,  unless  otherwise  stated.  The  contracts  con- 
tained this  printed  clause : — 
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“All  agreements  contingent  upon  strikes,  accidents,  delays  of 
carriers  or  other  unforeseen  circumstances  beyond  the  reasonable 
control  of  the  sellers,  wars  of  this  or  other  nations,  as  well  as 
interruption  of  navigation  through  strikes  or  other  causes,  in  which 
case  deliveries  against  this  contract  may  be  suspended.” 

It  was  admitted  that  only  840  tons,  out  of  the  total  of  3,500 
contracted  for,  were  delivered  and  paid  for. 

The  judgment  in  appeal  assesses  damages  for  the  non-delivery 
of  the  balance,  2,660  tons,  at  the  sum  of  $80,481.60,  being  the 
market-value  on  the  21st  June,  1918,  of  similar  grade  ore  deliver- 
able at  the  same  place  and  on  the  same  terms  as  mentioned  in 
these  contracts.  This  date  is  fixed,  owing  to  the  fact  that  the 
appellants  for  the  first  time  then  definitely  and  in  writing  repudi- 
ated the  contracts,  although  they  had  failed  to  deliver,  either  before 
or  after  the  1st  November,  1917,  any  ore  beyond  the  840  tons 
already  mentioned.  On  the  argument  it  was  practically  conceded 
that  as  to  480  tons  sent  to  the  Dominion  Steel  and  Iron  Com- 
pany, and  100  tons  sent  to  Lavino,  the  appellants  were  liable 
unless  they  were  relieved  upon  the  grounds  urged  by  them  as 
absolving  them  from  all  liability  under  the  contracts. 

Two  preliminary  questions  were  raised  on  the  appeal,  namely: 
that,  the  contract  being  for  the  ore  to  be  mined  from  the  appellants’ 
property,  there  was  a collateral  agreement  excusing  further  per- 
formance of  the  contracts  if  their  supply  of  chrome  ore  pinched 
out,  or  its  production  became  commercially  impossible;  and  also 
that  the  concluding  clause  in  the  contracts  in  itself  relieved  them 
from  liability  under  the  circumstances  which  arose.  In  connection 
with  this  second  ground  it  was  said  that  the  respondents  repre- 
sented to  the  appellants  that  the  clause  in  question  was  intended 
to  cover  and  would  cover  the  situation  caused  by  the  pinching  out 
of  chrome  ore  pockets. 

To  deal  with  this  last  ground,  there  is  only  the  affirmative 
evidence  of  Murphy,  the  appellants’  mines-manager.  He  says: — 
“In  mentioning  the  tonnage,  I objected  to  any  specified 
quantity,  but  he  [Tomlinson,  the  respondents’  representative]  told 
me  there  was  a clause  ip  his  contract,  a copy  of  which  he  had  on 
file  in  the  old  contracts,  that  would  protect  us  against  any  loss 
from  shortage  of  ore,  strikes,  railway  conditions,  wars  or  any  other 
41 — 48  o.l.r. 
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obstacle  that  might  come  in  our  way.  On  this  ground  I accepted 
Mr.  Tomlinson’s  figures  of  3,500  tons,  provided  he  took  up  his 
option  on  the  2,000  tons.” 

When  the  correspondence  which  took  place  subsequent  to  this 
conversation  is  looked  at,  it  appears  that  the  respondents  on  the 
27th  April,  1917,  wrote  enclosing  the  first  contract  and  called  the 
appellants’  attention  to  the  note  printed  at  the  bottom  of  that 
contract  in  reference  to  strikes,  etc.,  adding  these  words,  “ which 
we  trust  will  cover  the  points  you  spoke  about.”  There  is  no 
assertion  in  that  letter  that  the  clause  does  cover  any  specific 
point;  and,  even  assuming  that  shortage  of  ore  was  spoken  of, 
the  letter  does  not,  as  in  In  re  Holley  and  Royal  Insurance  Co., 
[1920]  1 K.B.  257,  give  any  specific  opinion  as  to  the  meaning  of  the 
clause,  but  is  merely  an  expression  of  hope  that  it  would  cover 
anything  in  regard  to  which  the  appellants  desired  to  be  protected. 
It  was  for  the  appellants  themselves  to  determine  whether  or  not 
the  words  used  covered  the  ground  they  allege  to  have  brought 
up  in  conversation.  Apparently  they  accepted  it  for  what  it  was 
worth,  without  calling  further  attention  to  it,  and  must  be  bound 
by  its  terms. 

The  contention  is  made  that  the  appellants  were  contracting 
to  sell  chrome  ore  to  be  found  on  their  property  and  in  their  mines, 
and  that  the  contracts  were  not  for  the  sale  of  a commercial 
article  known  as  chrome  ore,  apart  from  what  they  themselves 
produced.  I do  not  find  that  this  contention  is  at  all  borne  out  by 
what  occurred.  It  is  true  that  Murphy  desired  to  sell  the  whole 
output  of  chrome  ore  for  1917,  and  told  Tomlinson  so  before  tie 
contracts  were  made,  informing  him  at  the  same  time  that  an  offer 
by  the  appellants  to  sell  the  output  to  other  parties  had  fallen 
through.  Tomlinson,  on  the  contrary,  wanted,  not  the  output, 
but  a certain  number  of  tons,  and  stated  that  it  would  be  to  1 is 
advantage  to  go  back  to  the  steel  people  in  the  United  States  and 
offer  them  an  exact  tonnage.  Murphy  recollects  that  the  amount 
of  the  output  tonnage  for  1917  was  mentioned  as  being  about 

10.000  tons,  and  says  that  Tomlinson  was  always  stating  that 

3.000  tons  was  what  he  wanted. 

In  view  of  the  estimated  output  being  10,000  tons,  or  moie 
than  three  times  what  the  respondents  wanted,  it  must  be  taken 
that,  when  the  contracts  were  completed,  any  question  of  selling 
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the  whole  output  was  abandoned,  and  that  a definite  amount, 
namely,  3,500  tons,  was  actually  sold.  The  contracts  themselves 
provide  for  “ Canadian  lump  chrome  ore”  of  certain  varying  analy- 
ses. 

It  is  significant  that,  apart  from  a statement  in  February,  1918, 
that  the  appellants  have  no  high  grade  ore  to  ship,  and  that  there 
is  no  more  ore  in  sight  in  the  pits,  neither  in  the  correspondence 
nor  in  the  final  letter  of  the  21st  June,  1918,  repudiating  the  con- 
tracts, is  there  a direct  assertion  of  any  such  limitation,  or  that 
the  3,500  tons  was  only  to  be  that  produced  from  the  appellants’ 
mines.  In  the  letter  just  referred  to,  the  appellants’  position  is 
taken  thus 

“The  contracts  to  which  you  refer  bear  on  their  face  a ground 
for  termination,  namely,  the  pinching  out  of  ore  which  unfortun- 
ately took  place  on  our  properties  ...  In  addition  practically 
our  entire  output  at  the  present  time  is  being  used  for  home  con- 
sumption, and  we  regret  that  we  cannot  make  any  further  ship- 
ments to  you.” 

These  two  excuses  are  inconsistent,  but  in  the  earlier  one  the 
appellants  take  their  stand,  not  upon  the  fact  that  the  pinching 
out  of  ore  would  in  itself  relieve  them  from  finishing  up  their 
contracts,  but  upon  the  fact  that  the  contract  itself  provided  for 
this  contingency,  thus  relying  upon  the  printed  clause  already 
quoted,  the  effect  of  which  will  have  to  be  considered. 

This  clause  includes  the  contingency  of  “other  unforeseen 
circumstances  beyond  the  reasonable  control”  of  the  sellers.  This 
does  not  provide  for  a contingency  which  was  clearly  within  the 
knowledge,  and  ought  therefore  to  have  been  within  the  foresight, 
of  the  appellants.  Their  witnesses  admit  that  these  pockets  or 
deposits  of  chrome  ore  do  pinch  out,  and  say  that  this  is  character- 
istic of  chrome  mining. 

Morrisette,  one  of  the  contractors  working  under  the  appellants 
in  1917,  says  that,  in  a few  of  those  pits  in  which  they  were  working, 
the  chrome  ore  pinched  out  so  that  they  had  to  quit  them. 

Murphy,  in  his  cross-examination,  says  that  four  of  the  eight 
pits  which  were  working  in  September,  1917,  pinched  out,  and  that 
they  made  efforts  to  remedy  this  by  offering  more  money  to  the 
contractor  to  find  and  produce  ore.  This,  therefore,  does  not  seem 
to  be  a matter  in  which  the  appellants  can  fairly  claim  that  the 
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circumstances  were  unforeseen;,  and  it  is  notable  that  in  October, 
1917,  they  write  (exhibit  9)  to  the  respondents  attributing  the  lack 
of  increase  in  the  output  of  chrome  ore  to  weather  conditions  and 
shortage  of  men,  and  do  not  claim  consideration  on  the  ground  that 
the  ore  was  pinching  out.  In  November  and  December,  1917 
(exhibits  15  and  17),  they  assert  that  the  order  was  being  attended 
to  as  fast  as  the  chrome  could  be  got  out,  and  add  that  they  had 
lived  up  to  the  contract  in  every  respect  with  the  exception  of 
supplying  the  full  tonnage  within  the  time-limit,  and  that  they  had 
some  ore  ready  then  for  shipment.  If,  therefore,  the  exception 
depends  upon  an  unforeseen  contingency,  and  not  upon  a cause 
beyond  the  reasonable  control  of  the  appellants,  they  do  not 
bring  themselves  within  it.  The  question  of  reasonable  control 
I will  advert  to  later.  The  clause  in  question  also  contains  a 
provision  making  the  agreements  contingent  upon  interruptions 
to  navigation  “and  from  other  causes,”  in  which  case  deliveries 
against  the  contract  may  be  suspended.  The  proper  construction 
of  this  provision  is  that  the  words  “other  causes”  are  referable 
to  interruptions  to  navigation,  and  not  to  anything  unconnected 
with  it.  As  this  provision  forms  part  of  the  printed  portion  of  the 
contract,  which  also  mentions  shipments  lost  at  sea,  it  is  reasonable 
to  conclude  that  it  has  no  relation  to  shipments  under  these  con- 
tracts, but  is  a provision  dealing  with  shipments  which'  may  have 
to  be  made  by  sea  or  in  barges. 

Dealing  with  the  argument  that  the  non-production  by  the 
appellants  of  ore,  having  regard  to  the  requirements  of  these  con- 
tracts, was  beyond  the  reasonable  control  of  the  appellants,  the 
following  facts  appear  in  evidence. 

In  May  and  June,  1917,  according  to  Mr.  Wooler,  who  was  the 
resident  analyst  for  the  respondents,  eight  cars  were  shipped  which 
had  not  been  submitted  to  him  for  analysis,  and  were  sent  to 
Lavino  & Co.  In  August  and  September,  1917,  the  appellants 
say  (exhibit  40)  that  the  pits  are  now  working  and  are  producing 
as  much  ore  as  is  possible  to  take  out  per  day,  and  thet  it  is  being 
shipped  as  quickly  as  car-loads  are  ready,  and  they  trust  to  be 
able  to  make  larger  shipments  in  the  near  future.  In  September, 
1917,  four  pits  were  working,  four  others  having  given  out. 

In  October,  1917,  the  appellants,  in  the  letter  already  quoted 
(exhibit  9),  do  not  set  up  pinching  out,  but  lay  the  blame  for 
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delayed  delivery  upon  the  weather  and  the  shortage  of  men. 
The  appellants  admit  sending,  in  1917,  17  cars  to  Lavino  & Co., 
of  which  three  were  not  submitted  to  Wooler  for  analysis,  and 
contend  that  there  was  an  embargo  by  the  U.S.  authorities 
upon  shipments  to  points  named  by  Wooler — ah  excuse  which  is 
conclusively  disposed  of  by  him.  In  February,  1918,  the  appellants 
allege  that  they  have  no  high  grade  ore  to  ship,  and  say  that  there 
is  no  more  ore  in  sight  in  the  pits.  But  in  March,  1918,  at  a meeting 
at  Black  Lake,  an  additional  payment  of  $5  per  ton  is  suggested 
by  Murphy,  and  is  not  satisfactorily  explained  by  him  as  being 
due  to  improper  analysis  by  Wooler.  In  the  spring  of  1918  it  is 
stated  by  Wooler  that  in  the  Croteau  pit  there  was  good  ore  and 
that  it  was  worked  for  two  or  three  months  afterwards,  and  his 
opinion  is  that  the  appellants  should  have  finished  supplying  the 
respondents  under  the  contracts  by  July,  1918,  In  June,  1918, 
Morrisette  says,  there  were  six  pits  working,  of  which  three  were 
the  largest  producers  on  the  property.  Ross,  the  appellants’ 
mining  engineer,  admits  only  two  at  this  time,  one  low  grade  and 
one  sufficient  for  commercial  use. 

Reference  must  also  be  made  to  the  correspondence  between 
the  appellants’  head  office  and  the  Black  Lake  management,  in 
which,  on  the  7th  June,  1918,  the  local  manager  reports  that  they 
have  two  pits  working  not  higher  than  33  per  cent.,  and  that  they 
have  sold  to  the  Dominion  Iron  and  Steel  Company,  in  pursuance 
of  admitted  instructions  from  the  head  office  to  sell  anywhere,  four 
cars  of  30  per  cent,  to  40  per  cent.  On  the  30th  July,  1918,  the 
local  manager,  Murphy,  reports  to  the  head  office  that  they  are 
making  $50  per  ton  profit  on  every  ton  shipped.  It  is  hard  to 
resist  the  conclusion  that  the  higher  prices  which  were  prevailing 
in  1918  were  the  inducement  to  the  appellants  to  abandon  fulfil- 
ment of  the  respondents’  contracts  in  favour  of  outside  purchasers 
who  were  willing  to  pay  and  did  pay  much  higher  prices  for  chrome 
ore. 

But  there  js  another  matter  which  seems  to  me  to  be  decisive 
upon  the  question  as  to  whether  the  supply  was  beyond  the 
reasonable  control  of  the  appellants.  In  May,  1918,  the  War 
Board  correspondence  with  the  appellants  began,  and  in  it  are 
asserted:  first,  that  the  property  of  the  appellants  is  among  the 
richest  known  deposits  of  chrome  ore;  that  increased  production 
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from  the  pits  mentioned  by  Morrisette  as  being  the  largest  pro- 
ducers is  probable  under  new  methods  of  mining;  that  the  number 
of  men  employed  indicates  the  absence  of  proper  energetic  develop- 
ment; that  areas  outside  those  mentioned  can  be  leased  by  the 
appellants  on  a 10  per  cent,  royalty  basis  to  operators  who  are 
prepared  to  comply  with  the  War  Board’s  requirements  for  pros- 
pecting and  development ; and  that  development  should  be 
placed  under  a competent  mining  engineer. 

In  answer  to  these  assertions,  the  appellants  agree  to  lease  the 
other  areas  as  suggested  on  a 10  per  cent,  royalty  basis,  and  as  to 
their  developed  areas  say  that  it  produced  14,000  tons  in  1916, 
and,  while  this  decreased  very  much  in  1917,  promised  better  for 
1918.  They  further  agree  to  undertake  intensive  operations  of 
one  or  two  groups  of  pits.  They  also  intimate  that  they  have 
decided  to  incur  the  initial  expenditures  necessary  in  connection 
with  areas  adjacent  to  their  present  pits. 

Without  going  further  into  the  history  of  their  action  thus; 
foreshadowed,  it  appears  that,  beginning  in  September,  1918,  they 
spent  $80,000  up  to  July,  1919,  with  the  result  that  under  new 
methods  the  appellants  retrieved  in  development  work  600  tons 
up  to  July,  1919,  and  afterwards  got  out  1,000  to  1,200  tons  of 
high  grade  ore  and  some  low  ore,  or  in  all  about  2,000  tons,  at  an 
average  of  30  per  cent.  It  appears  that  the  high  grade  ore,  40 
per  cent,  and  over,  is  found  in  large  lumps  oi*  rocks,  and  in  order  to> 
grade  a ton  down  to  a lower  percentage  it  is  mixed  with  ore  of 
inferior  grade. 

This  result  seems  to  me,  subject  to  the  further  ground  that  the 
great  expense  to  be  incurred  brought  the  appellants  within  the 
cases  cited  dealing  with  impossibility  of  performance,  to  dispose 
not  only  of  the  contention  that  the  alleged  deficiency  of  ore  was 
due  to  a cause  beyond  the  reasonable  control  of  the  appellants 
within  the  meaning  of  the  exception,  but  also  of  the  ground  urged 
that  there  was  in  fact  an  absence  of  ore  sufficient  to  fill  the  con- 
tracts in  question. 

But  it  was  contended,  and  the  contention  was  very  strongly 
pressed,  that  the  appellants  were  entirely  relieved  from  perform- 
ance of  their  contract  because  the  basis  upon  which  it  was  entered 
into  was  radically  changed,  and  that  they  had  to  expend  $80,000 
and  entirely  to  reorganise  their  methods  before  they  could  produce; 
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ore  in  commercial  quantities.  The  ore  sold,  however,  is  described 
as  “ Canadian  lump  chrome  ore,”  a. commercial  article.  It  can  be 
bought  and  sold  in  the  market,  and  was  bought  in  November, 

1917,  by  Donner  & Co.,  in  the  United  States,  delivered  in  Buffalo, 
and  was  sold  by  the  respondents  in  March  or  April,  1918,  to  that 
company.  The  appellants  themselves  sold  it  to  several  pur- 
chasers, and  the  respondents  bought  it  in  1918  in  the  Black  Lake 
district  from  other  producers.  Chrome  ore  is  found  in  California 
and  New  Caledonia,  apd  the  market-price  of  chrome  ore  in  June, 

1918,  is  stated  to  be  $53.76  per  ton  at  the  mines,  plus  $15  for 
freight  from  California.  The  appellants,  therefore,  were  not  the 
sole  producers  of  this  ore,  altogether  apart  from  the  fact  that 
they  had  and  disposed  of  ore  to  other  parties,  diverting  it  from  the 
respondents’  contracts.  It  appears  to  be  well-proved  that  they 
could,  by  paying  wages  as  high  as  they  were  compelled  to  pay  to 
their  asbestos  workers,  have  compassed  the  production  of  the 
article  in  question  in  commercial  quantities.  The  doctrine  of 
frustration  depends  upon  implied  contract,  and  it  is  said  that 
“no  such  condition  should  be  implied  when  it  is  possible  to  hold 
that  reasonable  men  could  have  contemplated  the  circumstances 
as  they  exist  and  yet  have  entered  into  the  bargain  expressed  in 
the  document:”  per  A.  T.  Lawrence,  J.,  in  Scottish  Navigation  Co. 
Limited  v.  W.  A.  Souter  & Co .,  [1917]  1 K.B.  222,  249.  This 
statement  has  the  approval  of  Lord  Sumner  in . Bank  Line  Limited 
v.  Arthur  Capet  & Co.,  [1919]  A.C.  435,  460,  and  of  Bailhache,  J., 
in  Comptoir  Commercial  Anver sois  v.  Power  Son  & Co.,  [1920] 
1 K.B.  868,  879.  Here,  I think,  the  parties  knew  the  situation, 
were  aware  of  the  possibility  of  pits  pinching  out,  and  of  the  exist- 
ence of  other  sources  of  supply,  and  might  very  well  have  made  the 
contracts  in  question.  I am,  therefore,  unable  to  conclude  either 
that  the  appellants  have  shewn  that  performance  was  impossible 
owing  to  pinching  out,  or  that  the  expenditure  which  they  made 
was,  under  the  circumstances,  absolutely  necessary  to  put  them- 
selves in  a position  to  fulfil  or  substantially  complete  their  con- 
tracts, or  that  any  implication  should  be  added  to  the  written 
contracts  in  ease  of  their  performance  in  the  events  which  hap- 
pened. I am  not,  however,  to  be  understood  as  expressing  the 
opinion  that  the  necessity  for  making  that  expenditure  or  the 
adoption  of  new  methods  would  in  themselves  bring  the  appellants 
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within  the  principle  of  the  cases  cited  where  the  performance  of 
the  contract  is  held  to  have  become  impossible.  On  this  point 
the  cases  of  Blythe  & Co.  v.  Richards  Turpin  & Co.  (1916),  85 
L.J.K.B.  1425  (an  extraordinary  rise  in  freights),  Tennants  {Lan- 
cashire) Limited  v.  C.  S.  Wilson  & Co.  Limited , [1917]  A.C.  495 
(a  heavy  rise  in  prices),  and  Blackburn  Bobbin  Co.  v.  T.  W.  Allen 
& Sons  Limited,  [1918]  1 K.B.  540,  [1918]  2 K.B.  467  (impossi- 
bility to  get  Finland  birch),  may  be  referred  to  on  the  question  of 
so-called  commercial  impossibility. 

I am  therefore  against  the  appellants  upon  all  the  grounds  raised 
by  them  in  opposition  to  the  liability  imposed  by  the  judgment. 

Upon  the  question  of  the  quantum  of  damages  the  case  is  more 
difficult.  Default  was  made  in  supplying  the  ore  by  the  time 
named  in  the  contracts,  viz.,  the  1st  November,  1917.  This  time 
was  not  then  insisted  upon  by  the  respondents,  who,  however, 
reserved  the  right  to  cancel  at  any  time  thereafter,  should  they 
be  supplied  elsewhere.  The  appellants  answered  this  by  stating 
their  inability  to  make  larger  shipments. 

On  the  20th  and  22nd  November  (exhibits  13  and  14),  the 
respondents  remonstrate  against  the  selling  of  ore  by  the  appellants 
to  their  competitors,  and  threaten  to  claim  damages,  and  again 
in  March,  1918,  they  say  that  on  default  of  definite  advice  as  to 
shipments,  they  will  buy  ore  elsewhere,  and  apply  it  on  the  ore 
' due  by  the  appellants. 

Fortunately  it  is  not  left  to  the  Court  in  this  case  to  speculate 
as  to  the  market.  That  a market  existed  is  clear,  and  the  prices 
are  or  can  be  established  by  a reference  to  the  transactions  of  both 
parties.  The  appellants  admit  selling  cars  to  others  at  higher 
prices.  This  was  knowm  to  the  respondents  through  Wooler, 
who  was  their  resident  analyst,  and  who  knew  intimately  the 
situation  and  the  dealing  with  each  car.  The  respondents  say 
that  they  bought  chrome  ore  in  the  Black  Lake  district — all  they 
could  find,  and  practically  all  the  ore  that  came  from  the  Province 
of  Quebec  during  the  period  in  question.  The  respondents  there- 
fore practically  cleared  the  only  market  into  which  the  appellants 
could  have  profitably  gone  if  they  desired  to  supplement  their  own 
production,  and  thus  the  respondents  got  the  benefit  of  the  prices 
which  prevailed  there  during  the  whole  period  of  default  up  to 
July,  1918,  when  actual  repudiation  took  place.  It  is  quite 
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possible  that  the  respondents  were  not  able  to  buy  the  whole 
2,660  tons.  It  is  said  by  their  representative  that  the  respond- 
ents did  not  buy  against  these  contracts,  but  he  admits  that  what 
he  bought  went,  at  all  events  in  part,  to  fill  contracts  which  the 
respondents  had  intended  to  complete  with  supplies  from  the 
appellants.  They  did  this  after  notifying  the  appellants  that 
they  would  claim  damages  and  that  they  would  buy  and  charge 
them  with  these  purchases.  I do  not  think  the  respondents  can, 
in  face  of  the  rule  that  the  injured  party  is  bound,  in  reason,  to 
minimise  his  loss,  be  allowed  to  assert  that1  their,  purchases,  whether 
purposely  attributed  to  other  contracts  or  not,  should  not  be  a 
factor  in  deciding  what  their  loss  actually  was.  “ The  damages 
are  to  be  assessed  on  the  basis  of  reasonable  conduct  on  the  part 
of  the  purchaser per  Atkin,  J.  (now  L.J.),  in  C.  Sharpe  & Co. 
Limited  v.  Nosawa  & Co.,  [1917]  2 K.B.  814,  at  p.  820.  “He” 
(the  purchaser)  “is  none  the  less  bound  by  another  principle 
which  imposes  on  him  the  duty  of  taking  all  reasonable  steps  to 
mitigate  the  loss  to  himself  consequent  on  the  breach per  Lord 
Haldane  in  Hill  & Sons  v.  Edwin  Showell  & Sons  Limited  (1918), 
87  L.J.  K.B.  1106,  at  p.  1108.  In  our  own  Courts  this  has  been 
recognised  in  such  cases  as  Cockburn  v.  Trusts  and  Guarantee  Co. 
(1917),  55  Can.  S.C.R.  264,  37  D.L.R.  701,  and  Findlay  v.  Howard 
(1919),  58  Can.  S.C.R.  516,  47  D.L.R.  441,  and  by  the  Privy 
Council  in  Jamal  v.  Moolla  Dawood  Sons  & Co.,  [1916]  1 A.C.  175. 
The  language  above  quoted  is  almost  identical  with  that  used  by  the 
same  learned  Lord  in  British  Westinghouse  Electric  and  Manu- 
facturing Co.  Limited  v.  Underground  Electric  Railways  Co.  of  London 
Limited , [1912]  A.C.  673.  As  each  car  was  diverted  from  the 
respondents  and  shipped  elsewhere,  that  was  a repudiation  pro 
tanto,  and  was  known  to  be  so  by  the  respondents,  through  their 
agent  Wooler.  As  each  delivery  was  to  constitute  a separate  and 
independent  contract,  each  diversion  gave  rise  to  rights  which  the 
respondents  in  fact  exercised,  though  now  disclaiming  intention 
to  do  so.  They  never  definitely  agreed  to  postpone  these  deliveries 
to  any  specific  time,  and  always  demanded  shipments,  so  that  it 
cannot  be  said  that  their  general  attitude  of  waiting  covers  the 
case  of  these  particular  cars.  As  to  the  tofal  of  these  cars,  I 
think  the  proper  'measure  of  damage  is  the  amount  it  cost  the 
respondents  to  supply  their  place,  and  that  it  was  their  duty  to  have 
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bought  against  them.  In  Higgin  v.  Pumpherston  Oil  Co.  Limited 
(1893),  20  R.  (Ct.  of  Sess.  Cas.)  532,  a condition  that  each  separate 
delivery  should  constitute  a separate  contract  is  said  to  throw  upon 
the  purchaser  the  duty  of  buying  against  the  seller  the  quantity 
of  which  he  had  been  disappointed  by  each  non-delivery.  See 
also  Doner  v.  Western  Canada  Flour  Mills  Co.  Limited  (1917), 
41  O.L.R.  503,  41  D.L.R.  476.  I think  this  is  also  the  tendency 
of  the  Court’s  opinion  in  Tyers  v.  Rosedale  and  Ferryhill  Iron  Co. 
Limited,  L.R.  10  Ex.  195,  if  read  in  the  light  of  what  the 
parties  here  actually  did.  See  also  the  Ontario  Sale  of  Goods 
Act,  10  & 11  Geo.JV.  ch.  40,  sec.  31,  sub-sec.  2. 

The  Court,  while  not  taking  a sub-sale  by  the  purchaser  as  fixing 
damages  against  a defaulting  vendor,  yet  has  admitted  such  sales 
as  evidence  of  value  or  market-price.  See  France  v.  Gaudet, 
L.R.  6 Q.B.  199,  and  Stroud  v.  Austin  & Co.,  1 C.  & E.  119 
(Cave,  J.)  If  the  purchases  which  the  respondents  made  in 
replacing  the  cars  diverted  from  them,  or  in  excess  of  their  require- 
ments under  their  selling  contracts  on  hand  from  time  to  time  dur- 
ing the  period  in  question,  do  not  extend  to  2,660  tons,  then  the 
measure  adopted  by  the  trial  Judge  may  b'e  applied  as  to  the 
residue.  There  should,  therefore,  be  judgment  setting  aside  the 
award  of  damages,  in  so  far  as  it  involves  their  measure  and 
amount,  and  there  should  be  substituted  a judgment  referring 
it  to  the  Master  in  Ordinary  here  to  determine  the  proper 
amount  of  damages,  having  regard  to  the  foregoing.  Other- 
wise the  judgment  will  be  affirmed. 

I see  no  reason  why  the  appellants  should  not  pay  the  costs 
of  the  appeal  and  reference,  as  it  is  entirely  their  own  fault  that 
renders  a reference  necessary. 


Order  accordingly. 
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Luck  v.  Toronto  R.W.  Co. 

Negligence — Collision  of  Street  Car  and  Automobile  at  Street  Intersection  in 
City — Findings  of  Jury — Negligence  of  Motorman — Excessive  Speed  of 
Street  Car — Failure  to  Give  Warning  in  Time — Contributory  Negligence 
of  Driver  of  Automobile — Failure  to  Look  twice  before  Attempting  to  Cross 
Tracks — Motor  Vehicles  Act,  sec.  11  ( 1 ) ( 9 Geo.  V.  ch.  57,  sec.  3) — “ Where 
the  Driver  has  not  a Clear  View  of  Approaching  Traffic” — Statutory  Duty 
to  Reduce  Speed — Judge’s  Charge — Misdirection  and  Nondirection. 

In  an  action  to  recover  damages  for  injury  to  the  plaintiff’s  automobile  resulting 
from  a collision  between  it  and  a street  car  of  the  defendant  company,  at  a 
street  intersection  in  a city,  caused,  as  the  plaintiff  alleged,  by  the  negligence 
of  the  defendant  company’s  servants,  the  jury  found  that  the  plaintiff’s 
damages  were  caused  by  the  negligence  of  the  defendant  company,  consisting 
in  “going  at  too  fast  a speed  and  not  giving  warning  and  sounding  gong 
soon  enough;”  the  jury  also  found  that  the  plaintiff  was  not  guilty  of  any 
negligence  that  contributed  to  the  collision: — 

Held,  that  the  charge  of  the  trial  Judge  to  the  jury  as  to  the  duty  of  the  driver 
of  the  automobile  when  approaching  a street  intersection  was  not  open  to 
the  objection  that  it  might  lead  the  jury  to  think  that  there  was  no  duty 
to  look  out  for  an  approaching  street  car:  it  was  clearly  pointed  out  to  the 
jury  that  if  they  thought  that  the  driver  of  the  automobile  should  have 
looked  again  they  should  answer  “yes”  to  the  question  whether  there  was 
contributory  negligence. 

Grand  Trunk  R.W.Co.  v.  McAlpine,  [1913]  A.C.  838,  Explained  and  dis- 
tinguished. 

* Section  11  (1)  of  the  Motor  Vehicles  Act,  as  enacted  by  9 Geo.  V.  ch.  57,  sec.  3, 
means  that  at  a street  intersection  or  curve  the  speed  of  a motor  vehicle 
must  be  slackened  to  10  miles  an  hour  unless  the  driver  has  a clear  view  of 
approaching  traffic,  and  there  is  nothing  approaching  to  render  it  unsafe 
to  cross  the  intersection  at  the  normal  speed  of  20  miles  an  hour — the 
words  “where  the  driver  . . . has  not  a clear  view  of  approaching  traffic” 
qualify  the  word  “intersection”  as  well  as  “curve.” 

Assuming,  however,  that  the  driver  was  not  entitled  to  traverse  the  inter- 
section at  a greater  speed  than  10  miles  an  hour,  it  did  not  follow  that 
because  he  was  travelling  at  the  rate  of  12  miles  an  hour  as  he  entered  upon 
the  intersection,  he  was  guilty  of  contributory  negligence,  i.e.,  such  negli- 
gence as  that  but  for  it  the  accident  would  not  have  happened — whether  or 
not  he  was  guilty  was  for  the  jury  to  determine  on  the  facts  proved. 

Per  Hcdgi'S,  J.A.  (dissenting): — While  the  question  of  contributory  negli- 
gence is  for  the  jury,  their  finding  must  be  based  upon  a proper  charge;  and 
the  case  was  not  properly  presented  to  them:  first,  in  telling  them  that  it  was 
doubtful  whether  the  provision  as  to  a clear  view  applied  to  this  intersection, 
and  leaving  them  to  determine  the  contributory  negligence  of  the  plaintiff  if 
they  thought  the  place  of  the  collision  was  one  which  came  under  the  statute 
as  requiring  a clear  view  to  be  obtained;  and,  secondly,  in  not  pointing  out 
that  there  must  be  a clear  view  of  the  traffic  approaching  upon  the  street, 
and  not  merely  of  that  section  of  the  street  immediately  visible  to  the  driver 
of  the  automobile,  before  a greater  speed  than  10  miles  an  hour  can  be 
justified. 

The  following  statement  is  taken  from  the  judgment  of 
Meredith,  C.J.O. : — 

This  is  an  appeal  by  the  defendant  company  from  the  judgment 
of  the  County  Court  of  the  County  of  York,  dated  the  4th  June, 
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1920,  which  was  directed  to  be  entered  by  His  Honour  Judge 
Denton  on  the  findings  of  the  jury  at  the  trial  on  the  2nd  June, 
1920. 

The  action  is  brought  to  recover  damages  for  injury  to  the 
respondent’s  automobile  resulting  from  a collision  between  it  and 
a street  car  of  the  appellant,  caused,  as  the  respondent  alleges,  by 
the  negligence  of  the  appellant’s  servants. 

The  facts  are  not  seriously  in  dispute  except  perhaps  as  to  one 
point  to  which  I shall  afterwards  refer. 

The  collision  occurred  on  the  18th  October,  1919.  The  respond- 
ent was  driving  his  automobile  in  a northerly  direction  on  Markham 
street,  and  it  was  struck  by  an  east-bound  street  car  of  the  Harbord- 
line.  The  negligence  charged  was  that  the  street  car  was  being 
driven  at  an  excessive  rate  of  speed,  and  that  the  motoj*man  had 
not  the  car  under  control. 

In  saying  that  the  facts  are  not  seriously  in  dispute,  I do  not 
include  the  facts  as  to  the  negligence  of  the  motorman;  there  was 
as  to  this  a conflict  of  testimony,  but  that  question  was  settled 
by  the  findings  "of  the  jury  on  the  1st  and  2nd  questions.  Those 
questions  and  the  answers  of  the  jury  to  them  are  as  follows: — 

1.  Were  the  plaintiff’s  damages  caused  by  the  negligence  of 
the  defendants?  A.  Yes. 

2.  If  so,  in  what  did  it  consist?  A.  Going  at  too  fast  a speed 
and  not  giving  warning  and  sounding  gong  soon  enough. 

The  facts  bearing  on  the  other  branch  of  the  case  were  that 
the  automobile  was  being  driven  at  a speed  of  between  12  and  15 
miles  an  hour,  and  the  speed  was,  when  the  automobile  reached 
the  intersection,  about  12  miles  an  hour,  the  driver  having  slack- 
ened its  speed;  that  the  driver  looked  to  the  west  when  he  was  about 
40  feet  from  Harbord  street,  that  he  could  then  see  90  feet  on  that 
street  (whether  he  meant  90  feet  from  the  line  of  Markham  street 
or  from  his  automobile  is  open  to  doubt),  and  there  was  no  traffic 
coming  from  the  west;  that  he  then  looked  to  the  east,  and  there 
was  no  traffic  coming  from  that  direction;  he  first  saw  the  street 
car  when  the  radiator  of  the  automobile  was  “level  with  the 
intersection”  and  about  15  feet  from  the  south  rail  of  the  street 
car  track,  and  it  was  about  its  length  from  him,  and,  according 
to  his  testimony,  was  going  at  the  rate  of  30  to  35  miles  an  hour, 
and  the  gong  was  not  sounded.  Seeing  this,  he  put  on  the  brake, 
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disconnected  the  gear,  and  turning  his  automobile  sharply  to  the 
east  brought  it  . to  a stop  at  a point  where  the  rear  wheels  were 
about  18  inches  south  of  the  south  rail  and  the  front  wheels  about 
9 inches  north  of  the  south  rail,  and  at  that  point  the  automobile 
was  struck  by  the  street  car. 

The  other  questions  left  to  the  jury  and  their  answers  were 
as  follows: — 

3.  Was  the  plaintiff  guilty  of  any  negligence  that  contributed 
to  the  collision?  A.  No. 

4.  If  so,  in  what  did  such  negligence  consist? 

5.  At  what  sum  do  you  assess  the  damages?  A.  $300. 

6.  Could  the  motorman,  after  he  first  became  aware  that  danger 
was  imminent,  have  stopped  the  street  car  in  time  to  avoid  the 
collision  by  using  ordinary  prudent  care?  A.  Yes. 

Judgment  was  entered  for  the  plaintiff  upon  the  findings  of 
the  jury  for  the  recovery  of  $300  and  costs;  and  the  defendant 
company  appealed. 

November  30.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellant  company,  argued  that 
the  charge  of  the  learned  trial  Judge  to  the  jury  on  the  question 
of  the  duty  of  the  driver  of  the  automobile  to  look  was  wrong: 
Grand  Trunk  R.W.  Co.  v.  Me Alpim,  [1913]  A.C.  838, 13D.L.R.  618. 
An  objection  was  taken  at  the  trial  regarding  the  unlawful  rate  of 
speed  of  the  automobile.  But  the  jury  were  not  told  that  this 
disentitled  the  plaintiff  to  recover,  nor  that  the  speed  constituted 
contributory  negligence.  See  the  Motor  Vehicles  Act,  sec.  11  (1), 
as  enacted  by  the  amending  Act  of  1919,  9 Geo.  V.  ch.  57,  sec.  3. 

W.  D.  M.  Shorey,  for  the  plaintiff,  respondent,  answered  the 
contentions  of  counsel  for  the  appellant  company  by  reference 
to  the  facts,  urging  that  the  charge  to  the  jury  was  fair,  and  that 
upon  the  evidence  adduced  the  jury  had  a right  to  come  to  the 
conclusion  that  there  was  no  contributory  negligence. 

McCarthy,  in  reply,  contended  that  in  sec.  11  (1),  as  enacted 
in  1919,  the  words  “where  the  driver  . . . has  not  a clear 
view  of  approaching  traffic,”  qualify  only  the  word  “curve.” 
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December  30.  Meredith,  C.J.O.  (after  setting  out  the  facts 
as  above)  :• — The  contention  of  counsel  in  support  of  the  appeal 
was  that : — 

1.  The  charge  of  the  learned  Judge  to  the  jury  as  to  the 
duty  of  the  driver  of  the  automobile  when  approaching  a street 
intersection  was  calculated  to  lead  the  jury  to  think  that  there 
was  no  duty  to  look  out  for  an  approaching  street  car. 

2.  The  automobile  was  being  driven  at  the  intersection  at  a 
greater  rate  of  speed  than  that  allowed  by  law,  and  the  learned 
Judge  should  have  ruled  that  this  disentitled  the  respondent  to 
recover,  .and  at  all  events  that  it  amounted  to  contributory  negli- 
gence, and  that  the  jury  should  have  been  so  instructed. 

The  learned  Judge  told  the  jury: — 

“Of  course,  any  one  knows  that  a man  in  an  automobile  who 
approaches  a street  on  which  cars  run  must  exercise  due  and  pru- 
dent care,  and  one  would  think  that  prudent  care  would  demand 
looking  in  both  directions  to  see  if  a car  was  coming,  and  listening 
for  a gong,  and  if  he  fails  to  look  and  goes  on  the  street  car  tracks 
without  looking  and  is  struck  at  a time  before  the  motorman  had 
time  to  stop  his  car  the  answer  is  plain  that  he  has  himself  to 
blame.  I will  go  farther  than  that,  although  it  does  not  perhaps 
apply  to  this  case:  if  a man  is  approaching  a street  on  which  the 
cars  run,  in  his  automobile,  and  he  sees  a car  coming  and  he 
mistakes  the  speed  that  the  car  is  running  and  goes  on  the  tracks  in 
front  of  the  car,  I think  even  then  he  is  to  blame.  It  should  not 
be  done.” 

And,  after  referring  to  the  respondent’s  testimony  as  to  his 
looking,  the  learned  Judge  went  on: — ■ 

“Ought  he  to  have  looked  again?  Did  he  exercise  due  care 
in  failing  to  do  that  or  in  not  doing  ;t?  There  is  no  inflexible  rule 
of  law  which  says  that  he  must  look  again,  but  there  is  a law 
based  upon  common  sense  that  he  shall  use  due  care;  and,  if  it 
were  necessary  to  do  that  in  using  good  care,  then  he  ought  to  have 
done  it.  If  you  think  that  this  plaintiff  was  negligent  in  the  way 
in  which  he  approached  Harbord  street,  either  in  failing  to  look 
again  or  in  any  other  way,  you  will  answer  ‘yes’  ” (i.e.,  to  the 
question  as  to  contributory  negligence). 

In  my  judgment,  the  charge  is  not  open  to  objection,  but  was 
a clear  and  accurate  statement  of  the  law  and  of  the  duty  of  the 
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jury  in  dealing  with  the  question  of  contributory  negligence,  and 
it  follows  that  there  was  nothing  in  the  charge  to  mislead  the  jury, 
but  it  was  clearly  pointed  out  to  them  that  if  they  thought  that  the 
driver  of  the  automobile  should  have  looked  again  they  should 
answer  the  question  in  the  affirmative.  Nothing  that  was  decided 
or  was  said  in  Gro,nd  Trunk  R.W.  Co.  v.  McAlpine,  [1913]  A.C.  838, 
13  D.L.R.  618,  is  opposed  to  that  view.  What  was  held  was 
that  it  is  not  the  English  law  that  “it  is  sufficient  if  a party 
. looks  both  ways  on  approaching  the  track.  He  need 
not  necessarily  look  again.”  Lord  Atkinson,  after  so  stating, 
went  on  to  say  ([1913]  A.C.  at  p.  845):  “Whether,  in  a case  of 
this  character,  the  plaintiff’s  negligence  was  the  sole  cause  of  his 
own  misfortune,  or  whether  he  was  guilty  of  contributory  neg- 
ligence, are  questions  of  fact  to  be  decided  in  each  case  on  the 
facts  proved  in  that  case.” 

The  second  objection  is  based  upon  the  alleged  failure  of  the 
driver  of  the  automobile  to  obey  the  provisions  of  sec.  11  (1) 
of  the  Motor  Vehicles  Act,  as  enacted  by  9 Geo.  V.  ch.  57,  sec.  3, 
which  provides  that: — 

“No  motor  vehicle  shall  be  driven  upon  any  highway 
at  a street  intersection  or  curve  where  the  driver  of  the  vehicle 
has  not  a clear  view  of  approaching  traffic  at  a greater- speed  than 
10  miles  per  hour  in  a*  city,  town,  or  village  . . .” 

Mr.' McCarthy  argued  that  the  words  “where  the  driver  . . . 
has  not  a clear  view  of  approaching  traffic”  qualify  only  the  word 
“curve,”  but  I am  not  of  that  opinion.  Grammatically  they 
apply  to  an  intersection  as  well  as  to  a curve,  and  the  purpose  in 
view  in  providing  for  the  exception  is  as  applicable  to  a street 
intersection  as  it  is  to  a curve.  What  was  meant,  no  doubt, 
although  the  section  does  not  in  terms  say  so,  was  that  the  speed 
must  be  slackened  to  10  miles  unless  the  driver  has  a clear  view  of 
approaching  traffic,  and  there  is  nothing  approaching  to  render 
it  unsafe  to  cross  the  intersection  at  the  normal  speed  of  20  miles 
an  hour. 

There  was  evidence  that  the  driver  had  a clear  view  of  approach- 
ing traffic;  and  if,  as  they  no  doubt  did,  the  jury  found  that  to  be 
‘proved,  there  was  no  obligation  on  the  driver  to  reduce  his  speed 
to  10  miles  an  hour,  and  the  second  objection  is  not  entitled  to 
prevail. 
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Assuming,  however,  that  the  driver  was  not  entitled  to  traverse 
the  intersection  at  a greater  speed  than  10  miles  an'  hour,  it  does 
not  follow  that  the  finding  as  to  contributory  negligence  should 
have  been  against  the  respondent.  It  does  not  follow  that,  because 
he  was  travelling  at  the  rate  of  12  miles  an  hour  as  he  entered  upon 
the  intersection,  the  driver  was  guilty  of  contributory  negligence. 
Contributory  negligence  involves  not  only  a finding  of  negligence 
but  of  such  negligence  as  that  but  for  it  the  accident  would  not 
have  happened;  and  it  by  no  means  follows  that  because  the 
driver  was  disobeying  the  law  he  was  guilty  of  contributory  negli- 
gence. Whether  or  not  he  was  guilty  of  it  was  a question  to  be 
determined  on  the  facts  proved,  and  it  was  the  function  of  the 
jury  to  decide  that  question. 

Lord  Atkinson  in  the  McAlpme  case,  [1913]  A.C.  at  p.  845, 
speaks  thus  of  contributory  negligence,  in  referring  to  what  is 
called,  erroneously  as  Lord  Sumner  thinks,  ultimate  negligence: — • 

“A  plaintiff  whose  negligence  has  directly  contributed  to  the 
accident,  that  is,  that  his  action  formed  a material  part  of  the 
cause  of  it,  can  recover,  provided  it  be  shewn  that  the  defendant 
could  by  the  exercise  of  ordinary  care  and  caution  on  his  part 
have  avoided  the  consequence  of  the  plaintiff’s  negligence.” 

I would,  for  these  reasons,  dismiss  the  appeal  with  costs. 

I have  dealt  with  the  first  objection  although  it  was  not  strictly 
open  to  the  appellant.  At  the  trial  no  objection  as  to  the*  charge 
in  respect  of  what  is  now  alleged  to  be  misdirection  was  taken, 
nor  in  the  notice  of  appeal  is  it  raised. 

Maclaren,  J.A.,  agreed  with  Meredith,  C.J.O. 

Magee,  J.A.: — The  evidence  shews  that  at  the  street  inter- 
section here  in  question  the  buildings  at  the  south-west  corner 
come  close  to  the  street,  and  thus  hinder  an  early  view  along  the 
cross-street.  There  was  evidence,  if  the  jury  chose  to  believe  it, 
that  the  defendant  company’s  street  car  approached  that  corner 
going  east  at  the  rate  of  30  miles  per  hour.  The  motorman  of 
that  car  himself  said  that  he  did  not  see  the  plaintiff’s  car  till  the 
motorman  was  at  that  corner  or  indeed  a foot  or  two  east  of  the 
building.  The  plaintiff  stated  that,  when  40  feet  south  of  the’ 
south  kerb  on  Harbord  street,  he  had  been  able  to  see  along  that 
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street  90  feet  west  of  the  west  kerb  on  Markham  street,  along 
which  he  was  driving,  on  the  east  side.  The  motorman’s  evidence 
was  that  he  had  been  sounding  the  gong,  but  a passenger  called 
by  the  defendant  company  had  heard  no  gong  till  the  motorman 
applied  the  brakes  on  sight  of  the  plaintiff,  and  the  jury  may  well 
have  considered  that  it  was  not  sounded  sooner.  There  was  no 
other  traffic  on  either  street.  It  was  therefore  open  for  them  to 
find  that  he  approached  that  corner  at  that  great  rate  of  speed 
without  giving  any  warning  and  without  looking  throughout  that 
distance  of  almost  90  feet.,  when  he  would  have  had  the  plaintiff 
in  plain  view.  The  plaintiff’s  evidence  was  that,  seeing  nothing 
on  that  90  feet,  which  would  be  over  120  feet  west  of  his  side  of 
Markham  street,  he  turned  to  look  for  any  traffic  coming  from  the 
east  on  Harbord  street;  and,  when  he  turned  again,  the  street 
car  was  within  25  feet  of  him,  and  only  by  swerving  to  the  east 
did  he  avoid  worse  injury.  Whatever  the  plaintiff’s  speed  at  the 
south  kerb  of  Harbord  street,  which  he  admits  to  have  been 
12  miles  per  hour,  it  was  open  to  the  jury  to  answer  as  they  did, 
and  I do  not  see  that  their  findings  can  be  disturbed,  whether 
I should  have  come  to  the  same  conclusion  or  not.  It  is  not 
necessary,  in  this  view,  to  consider  whether  the  plaintiff  was  break- 
ing the  provision  of  sec.  11  (1)  of  the  Motor  Vehicles  Act,  as 
substituted  in  1919,  by  9 Geo.  V.  ch.  57,  sec.  3,  which  forbids  driv- 
ing a motor  vehicle  “at  a street  intersection  or  curve  where  the 
driver  of  the  vehicle  has  not  a clear  view  of  approaching  traffic 
at  a greater  rate  of  speed  than  10  miles  per  hour  in  a city.”  The 
jury  may  well  have  considered  that,  having  a view  of  120  feet, 
he  had  a clear  view  for  any  traffic  which  he  ought  to  be  called  upon 
to  expect.  The  reference  in  that  section  to  “clear  view”  applies, 
I think,  to  a street  intersection  as  well  as  a curve.  The  non- 
repetition of  either  the  proposition  “at”  or  the  article  “a,”  as 
well  as  the  propriety  of  such  construction,  leads  me  to  that  inter- 
pretation. At  either  there  may  or  may  not  be  a clear  view  over 
the  adjoining  land.  But,  inasmuch  as  a street  may  curve  for  a 
mile  or  more,  with  houses  or  trees  obstructing  the  view,  the 
“clear  view”  must  necessarily  be  confined  to  a clear  view  for  such 
a distance  as  is  reasonably  necessary  to  have  a view  of  approaching 
traffic.  And,  inasmuch  as  at  the  intersection  itself,  where  there 
42 — 48  o.l.r. 


App.  Div. 
1920 


Luck 

v. 

Toronto 
R.W.  Co. 

Magee,  J.A. 


588 


App.  Div. 
1920 

Luck 

v. 

Toronto 
R.W.  Co. 

Magee,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

is  no  curve,  one  always  has  a clear  view  along  each  street,  it  would 
seem  evident  that  the  restriction  of  speed  is  not  confined  to  the 
intersection,  but  must  extend  to  the  approaches,  or  else  the 
section  would  have  no  effect  at  all.  The  intention  would  seem  to 
be  to  prescribe  caution  where  there  is  not  a clear  view.  The  word 
“at”  has  various  significations,  depending  upon  the  subject  and 
context.  “Used  in  reference  to  place,  ‘at’  often  means  ‘on’  or 
‘within/  but  its  primary  idea  is  ‘nearness’  or  ‘proximity/  and  it 
is  commonly  used  as  the  equivalent  of  ‘near’  or  ‘about:’  ” 4 Cyc.  366. 

If  there  is  a clear  view,  then  the  driver  must  take  only  such 
precautions  as  are  necessary  against  the  known,  but  until  then 
must  take  the  statutory  precaution  against  the  unknown.  Here 
the  jury  could  consider  the  statute  as  complied  with. 

I agree  with  my  Lord  the  Chief  Justice  that  the  instructions 
to  the  jury  are  not  open  to  objection,  and  I would  dismiss  the 
appeal. 

Hodgins,  J.A.: — I agree  with  the  judgment  of  my  Lord  the 
Chief  Justice,  except  as  to  the  ground  of  contributory  negligence. 

The  learned  trial  Judge,  in  charging  the  jury  as  to  negligence 
by  reason  of  the  appellant’s  motorman  running  his  car  at  an 
excessive  speed  in  approaching  the  intersection  in  question,  and 
in  not  sounding  the  gong,  refers  to  the  intersection  thus:  “The 
houses  were  built  pretty  well  up  to  the  street;”  and,  “Here  we 
have  a street,  Markham  street,  coming  into  Harbord,  with  the 
houses  built  up  close  to  the  corner.  Having  regard  to  that  speed, 
should  the  motorman  at  that  stage  have  sounded  his  gong  before 
coming  to  Markham  street  in  order  to  warn  people  on  Markham 
street,  north  or  south,  that  the  car  was  approaching,  so  that  they 
could  govern  themselves  accordingly?” 

When  dealing  with  the  statute  of  1919,  9 Geo.  V.  ch.  57,  sec.  3, 
which  provides  that  “no  motor  vehicle  shall  be  driven  . . . 

at  a street  intersection  or  curve  where  the  driver  has  not  a clear 
view  of  approaching  traffic  at  a greater  rate  of  speed  than  10 
miles  an  hour  in  a city,  town,  or  village,”  the  learned  trial  Judge 
says : — 

“This  is  undoubtedly  an  intersection.  The  other  language, 
about  having  a clear  view  of  approaching  traffic,  whether  that 
applies  to  the  curve  or  intersection  may  be  open  to  some  doubt, 
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but  here  was  there  a clear  view?  We  are  told  that  the  houses 
are  built  pretty  well  up  to  the  street;  he  says  that  he  was  going 
12  miles  an  hour  approaching  this  intersection;  if  you  think  that 
this  is  a place  which  comes  under  this  law,  then  he  should  have 
approached  it  at  10  miles  an  hour,  and  if  he  had  approached  it  at 
10  miles  an  hour,  would  this  accident  have  happened?  In  other 
words,  if  he  had  complied  with  the  law  would  that  accident  have 
happened?  That  is  all.” 

The  respondent,  on  stating  that  he  had  a view  up  and  down  the 
tracks  of  90  feet,  was  asked:  “You  think  that  is  a clear  view?” 
and  answered:  “It  is  as  clear  a view  as  you  have  anywheres  in 
the  city,  on  an  average.”  It  is  nowhere  suggested  to  him  that  a 
view  of  the  approaching,  traffic  is  or  may  be  something  quite  differ- 
ent from  a clear  view  of  a limited  portion  of  the  street,  nor  does 
he  in  any  way  distinguish  between  the  two. 

Upon  this  evidence  and  the  charge  as  above  set  out,  the 
jury  acquitted  the  respondent  of  contributory  negligence. 

I think  the  charge  failed  in  two  particulars:  first,  in  telling 
the  jury  that  it  was  doubtful  whether  the  provision  as  to  a clear 
view  applied  to  this  intersection,  and  leaving  them  to  determine 
the  contributory  negligence  of  the  respondent  if  they  thought  that 
this  was  a place  which  came  under  this  statute  as  requiring  a 
clear  view  to  be  obtained;  and,  secondly,  in  not  pointing  out  that 
there  must  be  a clear  view  of  the  traffic  approaching  upon  the 
street,  and  not  merely  of  that  section  of  the  street  immediately 
visible  to  the  driver  of  the  automobile,  before  a greater  speed  than 
10  miles  an  hour  can  be  justified. 

The  learned  trial  Judge  was  bound  to  construe  the  statute  as 
applying  to  the  intersection,  and  not  to  leave  it  in  doubt,  and  as 
a matter  for  the  jury  to  decide.  He  should  also  have  explained 
to  them  what  the  words  “clear  view  of  approaching  traffic”  meant. 
There  is  no  evidence  beyond  that  quoted,  and  that  takes  no  heed 
of  the  element  or  range  of  approaching  traffic.  It  is  not  a clear 
view  of  part  of  the  street,  here  90  feet,  as  is  deposed  to,  but  of 
the  approaching  traffic.  The  two  things  are  or  may  be  quite 
different,  and,  while  one  may  be  had,  the  other  may  and  generally 
does  require  a much  greater  spread  on  each  side  of  clear  ground. 
Where  the  houses  come  close  up  to  the  street-line,  as  put  by  the 
learned  Judge,  the  proper  meaning  and  effect  of  the  provision 
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should  have  been  clearly  left  to  the  jury;  with  the  pronouncement 
that  the  section  did  apply,  and  it  would  then  be  for  them  to  say 
whether  at  this  intersection  there  was  or  was  not  such  a clear 
view  actually  obtained  as  would  include  the  traffic,  or  want  of 
traffic,  approaching,  that  its  position  and  speed  could  be  gauged 
by  the  respondent,  so  as  to  justify  him  in  being  within  the  limits 
of  the  intersection  at  a speed  exceeding  10  miles  an  hour,  as  he 
admits  he  was. 

While  the  ground  of  contributory  negligence  is  for  the  jury, 
their  finding  must  be  based  upon  a proper  charge;  and  I do  not 
think  that,  under  the  circumstances,  the  case  was  properly  pre- 
sented to  them  in  the  aspects  I have  mentioned. 

For  this  reason,  I think  there  should  be  another  trial;  costs 
to  be  in  the  cause. 


Appeal  dismissed  (Hodgins,  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

Gallinger  v.  Gallinger. 

Contract — Oral  Bargain  between  Father  and  Son — Son  Put  in  Possession  of 
Farm — Promise  of  Father  to  Convey  not  Fulfilled  at  Death — Consideration — 
Change  of  Position — Assumption  of  Incumbrances — Making  Improvements 
— Statute  of  Frauds — Part  Performance — Action  by  Administratrix  of 
Father's  Estate  for  Possession — Counterclaim  by  Son  for  Declaration  of 
Right  to  Possession — Evidence  of  Son — Corroboration. 

Effect  was  given,  after  the  death  of  a father,  to  an  oral  agreement  made  by 
him  with  his  son,  upon  the  son’s  marriage,  to  give  the  son  a farm..  The  son 
was  put  in  possession  by  the  father,  assumed  the  payment  of  mortgage- 
interest  and  taxes,  and  made  extensive  and  valuable  improvements.  The 
father  promised  to  convey  the  farm  to  the  son,  but  died  without  doing  so. 
In  an  action  by  the  administratrix  of  the  father’s  estate  to  recover  possession 
of  the  farm,  the  son  counterclaimed  for  and  was  awarded  a declaration 
of  his  right  to  possession.  His  story  being  amply  corroborated,  it  was  held, 
that  the  father’s  recognition  of  the  son’s  possession  and  his  acquiescence  in 
it,  and  in  the  putting  of  visible  and  substantial  improvements  upon  the 
property,  made  that  possession  such  as  would  remove  any  difficulty  caused 
by  the  Statute  of  Frauds;  and  there  was  valid  consideration  in  the  change 
of  the  son’s  circumstances  and  his  assumption  of  the  incumbrances  and  the 
making  of  the  promised  improvements. 

Orr  v.  Orr  (1874),  21  Gr.  397,  and  Smith  v.  Smith  (1898-99),  29  O.R.  309,  26 
A.R.  397,  explained  as  emphasising  the  necessity  for  clearness  and  definite- 
ness in  .the  promise  and  the  necessity  of  ample  corroboration,  but  not  as 
depriving  a son  of  the  right  to  have  relief,  provided  these  conditions  are 
reasonably  fulfilled,  especially  if  the  transaction  takes  the  form  of  a change 
of  position  and  circumstances  in  the  lifetime  and  with  the  knowledge  of  the 
promisor. 

Judgment  of  Sutherland,  J.,  reversed. 
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Action  by  the  widow  and  administratrix  of  the  estate  of 
James  Alexander  Gallinger,  deceased,  to  recover  possession  of  the 
south-east  quarter  of  lot  24  in  the  8th  concession  of  the  township 
of  East  Nissouri.  The  defendant  Zenas  Gallinger  counterclaimed 
for  a declaration  of  his  right  to  possession  or  for  compensation 
for  his  improvements. 

The  action  and  counterclaim  were  tried  by  Sutherland,  J., 
without  a jury,  at  London. 

J.  M.  McEvoy,  for  the  plaintiffs. 

Edmund  Meredith,  K.C.,  for  the  adult  defendant. 

F.  P.  Betts,  K.C.,  for  the  Official  Guardian,  representing  the 
infant  defendant. 

March  ,16.  Sutherland,  J. : — James  Alexander  Gallinger 
died  in  the  township  of  East  Nissouri,  in  the  county  of  Oxford, 
on  the  29th  December,  1918,  intestate,  being  the  registered  owner 
of  the  south-east  quarter  of  lot  24  in  the  8th  concession  thereof. 

Letters  of  administration  were  duly  issued  to  his  widow, 
Clarey  Gallinger,  on  the  29th  August,  1919.  At  the  time  of  the 
testator’s  death,  the  adult  defendant,  Zenas  Gallinger,  was  in 
possession  of  the  said  real  estate,  and  in  this  action,  as  originally 
constituted,  the  said  administratrix  as  sole  plaintiff  claimed 
possession  thereof,  alleging  that  he  had  refused  to  yield  it  up  to 
her  after  claim  made. 

The  defendant  in  his  statement  of  defence  raised  some  question 
as  to  the  administratrix  not  being  the  proper  person  to  bring 
action,  alleging  that  it  should  be  the  heirs-at-law. 

A written  consent  of  the  adult  heirs,  other  than  the  original 
defendant,  namely,  George  Gallinger,  Lillie  McDonald,  Birdie 
Feddery,  and  Mabel  Smith,  having  been  filed  at  the  commence- 
ment of  the  trial,  agreeing  to  be  added  as  plaintiffs,  they  were 
accordingly  added  as  such,  and  the  only  infant  heir,  namely, 
Murray  Gallinger,  was  also  added  as  a defendant,  and  was  per- 
mitted to  file  a statement  of  defence  by  the  Official  Guardian 
ad  litem,  submitting  her  rights  and  interests  to  the  protection 
of  the  Court,  and  raising  as  a defence  to  the  agreement  referred 
to  in  the  statement  of  defence  and  counterclaim  of  the  defendant 
Zenas  Gallinger,  that  it  was  not  sufficient  to  satisfy  the  require- 
ments of  the  Statute  of  Frauds. 
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While  the  paper-title  was,  at  the  trial,  admitted  by  counsel 
for  the  defendant  Zenas  Gallinger  to  be  in  the  intestate,  the  said 
defendant  sought  to  support,  by  evidence  in  answer  to  the  plain- 
tiff’s demand  for  possession,  an  agreement  or  arrangement  set 
out  in  para.  2 of  his  statement  of  defence,  as  follows: — 

“ (2)  The  defendant  is  a son  of  James  Alexander  Gallinger, 
deceased,  who  was  formerly  the  owner  of  the  said  lands,  and  at 
the  time  of  the  defendant’s  marriage  the  said  James  Alexander 
Gallinger,  deceased,  gave  the  said  lands  to  the  defendant  and  put 
the  defendant  in  possession  as  the  owner  of  the  said  lands,  and 
upon  faith  thereof  the  defendant  kept  down  all  charges  thereon 
and  greatly  improved  the  said  lands  and  erected  costly  barns  and 
fences  thereon,  and  has  continued  in  possession  ever  since.” 

The  said  defendant  thereafter  claimed  from  his  mother, 
Clarey  Gallinger,  the  plaintiff  in  the  action  as  originally  con- 
stituted, a conveyance  of  the  said  lands,  free  from  dower  and  all 
other  claims  (if  any)  of  the  said  plaintiff  and  the  heirs-at-law  of 
the  said  James  Alexander  Gallinger,  deceased,  and  that  the  said 
plaintiff  should  be  ordered  to  convey  accordingly.  He  asked,  in 
the  alternative,  compensation  for  the  improvements  which  he 
had  put  upon  the  lands. 

At  the  trial  he  abandoned  the  claim  to  have  the  land  conveyed 
to  him  free  of  dower,  and  conceded  that  his  mother,  the  plaintiff- 
administratrix,  was  entitled  to  dower  therein. 

The  intestate  had,  at  the  time  of  his  death,  in  addition  to  the 
50  acres  of  land  in  question,  other  100  acres  on  which  there  was  a 
house  on  which  he  had  been  living  with  his  wife  and  certain  of  his 
other  children,  and  the  defendant  Zenas  Gallinger,  while  claiming 
to  own  and  be  entitled  to  the  50  acres,  is  also  claiming  a share  in 
the  100  acres.  He  had  been  residing  at  home  with  his  father  and 
mother  on  the  100  acres  up  to  the  time  of  his  marriage,  which 
occurred  on  the  9th  April,  1913.  At  the  trial  he  stated  that, 
about  a month  before  this,  his  father  made  a verbal  bargain  with 
him,  by  which  he  gave  him  the  50  acres  in  question,  telling  him 
“to  go  on  and  do  with  it  as  he  pleased,  as  it  was  his.”  Upon  his 
marriage  he  went  into  possession.  He  also  said  that  part  of  the 
bargain  was  that  he  should  pay  the  interest  on  an  existing  mortgage 
on  the  50  acres,  and  the  principal  at  its  maturity.  He  further 
stated  that,  in  compliance  with  and  reliance  upon  the  said  agree- 
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ment,  he  had  ever  since  remained  in  possession  of  the  50  acres, 
had  had  entire  control  thereof,  had  paid  the  taxes  thereon,  and 
the  interest  on  the  mortgage  from  year  to  year.  He  further  said 
that,  during  the  first  year  after  his  entry  upon  the  lands,  he,  with 
the  knowledge  of  his,  father,  put  a barn  thereon,  costing  about 
$500;  that  he  did  220  rods  of  fencing,  worth  45  cents  a rod;  and 
paid  $8  a year  for  several  years  in  connection  with  a ditch  upon 
the  property;  and  that  in  the  year  1917,  again,  with  the  know- 
ledge of  his  father,  he  had  put  up  another  barn  costing  about 
$700.  He  also  said  that  in  the  month  of  January,  1915,  his 
father  and  he  had  together  gone  to  the  office  of  a solicitor,  named 
Graham,  in  the  town  of  St.  Mary’s,  when  the  father  “ wanted  him” 
(the  solicitor)  “to  draw  up  a deed  of  the  land;”  that  they  were 
to  go  back  at  another  time,  and  did,  but  Graham  was  not  in  his 
office;  that  later  his  father  had  said  he  would  go  again  and  have 
the  deed  drawn.  He  also  said  that  on  one  occasion,  when  his 
father  and  he  went  together  to  pay  the  interest  to  Mrs.  Sparks, 
who  held  the  mortgage,  his  father  had  told  her  that  his  son  was  to 
pay  the  interest  and  the  mortgage,  and  that  the  property  was  his. 

He  further  stated  that,  when  he  took  possession  of  the  place, 
it  was  not  in  very  good  condition  for  farming  purposes,  and  that 
he  had  cleaned  it  up  and  rendered  it  much  more  fit  for  cultivation. 
He  alleged  that  the  improvements  put  by  him  on  the  property 
would  amount  in  value  to  $2,000.  He  said  that  on  one  occasion, 
4 or  5 months  after  his  marriage,  when  his  mother  was  present 
in  the  house  on  the  50  acres  in  question,  where  the  defendant  and 
his  wife  were  living,  he  spoke  to  his  father  about  the  condition 
of  the  roof,  etc.,  and  said  to  him  that 'he  did  not  know  just  what  to 
do  about  making  all  these  improvements,  in  the  shape  matters 
were,  there  being  no  deed,  and  the  father  in  reply  said  to  him, 
“Go  on,  the  place  is  yours.” 

While  he  produced  no  receipt  for  payment  of  the  interest  on 
the  mortgage  for  the  first  two  years  after  he  went  into  possession, 
he  testified  that  he  had  given  the  money  to  his  father  to  pay  the 
interest  for  these  years,  and  he  produced  receipts  for  payment  of 
the  interest  in  the  subsequent  years.  He  stated  that  he  knew  the 
property  was  not  his  because  he  had  not  received  a deed,  but  he  had 
thought  that  his  father  would  make  one  and  intended  to,  or  that 
he  might  make  provision  for  carrying  out  the  agreement  in  his 
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will.  He  said  that,  after  he  and  his  father  went  to  Graham’s 
office,  he  spoke  to  his  father  a couple  of  times  and  asked  him  for 
the  deed,  and  was  told  that  he  would  get  it  fixed  up  some  time. 
He  was  asked  if  he  had  not  stated  to  his  brother-in-law,  Feddery, 
that  his  father  would  not  give  him  the  deed,  and  he  would  stay  in 
possession  and  get  a title  to  the  lands  in  that  way.  His  answer 
was  that  he  could  not  remember  saying  this,  but  he  would  not  say 
that  he  had  not  said  it.  He  also  admitted  that  his  mother  had 
never  agreed  to  give  up  to  him  any  dower  interest  in  the  50  acres, 
but  said  that  his  father  had  told  him  several  times  that  she  would 
“sign  off.”  He  further  said  that  he  was  not,  under  the  agreement 
with  his  father,  to  pay  any  rent,  but  to  go  on,  and,  as  he  put  it, 
“do  business  with  the  property  as  owner.” 

It  appears  that  there  were  two  mortgages  on  the  50  acres, 
and  that  in  the  year  1915,  at  the  request  of  the  mortgagee,  Mrs. 
Sparks,  they  were  discharged,  and  a new  mortgage  given  and 
executed  by  the  father  to  secure  the  sum  of  $1,350.  The  son 
learned  of  this  mortgage  having  been  given  in  that  year. 

Mr.  Graham  testified  that  in  December,  1914,  or  January, 
1915,  the  intestate  and  his  son,  the  defendant  Zenas  Gallinger, 
had  come  to  his  office,  when  the  former  wanted  him  to  prepare 
a deed  to  the  son  of  50  acres,  and  stated  that  he  was  going  to  give 
him  the  property;  that  they  spoke  of  wanting  to  go  and  see  the 
party  who  had  the  mortgage  on  the  property,  and  gave  him  no 
description  from  which  he  could  prepare  the  deed,  but  said  they 
would  come  back;  that  they  did  not  come  back,  but  he  saw  the 
father  a few  days  later  and  was  told  by  him  that  he  had  been 
back,  and  that  he,  Graham,  was  not  in  his  office;  that  he  then 
intimated  that  he  would  come  back  again  and  have  the  deed 
prepared,  but  never  did;  that  he  saw  him  subsequently  and  he 
repeated  the  same  thing,  but  never  again  came  to  his  office. 

Mrs.  Sparks  was  called  and  said  that  it  was  in  May,  1915, 
that  the  new  mortgage  was  given  to  her  for  the  $1,350  by  the 
intestate,  but  it  was  dated  back  to  the  1st  January  in  that  year. 
She  also  testified  that  in  the  year  1916  the  father  came  to  her  to 
pay  the  interest  on  the  mortgage  and  did  pay  it,  the  son  being 
present;  and  that,  on  her  writing  out  the  receipt  and  handing 
it  to  him,  he  said:  “Give  it  to  the  boy;  he  has  been  a good  boy. 
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I have  given  him  the  place.  He  will  do  business,  and  pay  the 
interest  in  the  future;”  and  that  thereafter  the  son  paid  the 
interest. 

John  A.  Pearson,  a farmer  and  the  father  of  the  wife  of  the 
defendant  Zenas  Gallinger,  stated  that  he  had  a talk  with  the 
intestate  when  the  son  was  putting  up  one  of  the  buildings  on  the 
50  acres,  and  he  stated  that  he  could  put  up  what  he  liked,  as  he 
had  given  him  the  place. 

Christopher  J.  Howse  testified  that  he  had  been  assessor  of  the 
township,  and  in  the  year  1914  he  went  to  the  property  to  see 
about  the  assessment,  when  the  father  told  him  that  he  wanted  the 
50  acres  assessed  to  the  son  as  owner,  and  that  thereafter  the  son 
was  assessed  for  the  property. 

Sarah  Gallinger,  wife  of  the  defendant  Zenas,  testified  that, 
during  the  first  year  after  their  marriage,  the  deceased  had  told 
her  that  her  husband  was  to  go  on  and  build  on  the  property  as 
owner,  that  it  was  his,  and  he  was  going  to  give  him  the  deed  of  it, 
or,  as  she  put  it  at  another  place  in  her  evidence,  “ going  to  give 
the  deed  as  soon  as  he  could.”  She  said  she  did  not  know  why 
the  deceased  had  not  given  the  deed,  that  his  intentions  were  good, 
that  her  husband  was  trying  to  get  him  to  do  so,  and  he  would 
always  say,  “I  am  going  to,”  and  spoke  of  fixing  a time  when  he 
would  do  it;  that  this  occurred  on  several  occasions. 

Several  farmers  in  the  locality  testified  to  the  value  of  the 
property  and  of  the  improvements  made  upon  it  by  the  defendant 
Zenas  Gallinger.  Russell  Urin  said  that  the  50  acres  were  now 
worth  $3,500;  that  when  the  defendant  took  possession  the  place 
was  not  worth  more  than  $2,000,  the  difference  being  attributable 
to  the  improvements  put  on  by  him;  that  the  increase  in  value 
was  represented  by  about  $1,400  in  improvements  and  $100  in 
increased  value  of  the  land.  He  spoke  with  knowledge  of  the 
buildings  and  improvements  put  upon  the  property  by  Zenas. 
Carman  Brown  thought  the  farm  was  worth  from  $3,500  to 
$4,000;  that  the  improvements  put  upon  it  by  the  defendant 
were  about  $1,400  or  $1,500,  and  that  the  property  was  worth, 
when  he  took  possession  of  it,  about  $2,100  or  $2,200.  Robert 
Thompson  gave  similar  evidence. 

The  administratrix  was  called  on  behalf  of  the  defendant  and 
stated  that  her  husband  had  always  said  that  the  place  was  to  be 
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Zenas’s,  and  that  she  had  heard  him  tell  Zenas  to  pay  the  taxes 
and  the  interest  on  the  mortgage,  and  that  he  himself  would  not 
have  anything  more  to  do  with  the  property.  She  also  stated 
that  she  did  not  want  to  institute  this  suit,  and  did  not  want  the 
defendant  put  out  of  the  property.  Whether  this  attitude  was 
on  account  of  her  son’s  change  of  position  as  to  her  dower  or 
not  was  not  disclosed.  She  stated  that  she  had  heard  her  husband 
say  that  the  place  was  to  be  Zenas’s  at  his  death;  that  he  was  of  a 
secretive  disposition  and  had  said  quite  a while  before  his  death 
that  he  would  not  part  with  any  of  his  lands  until  his  death.  She 
said  that  she,  herself,  had  pressed  him  “to  settle  up  the. Zenas 
affair  a year  or  two  before  his  death,  but  he  would  never  do  it;” 
that  she  had  heard  him  state  that  Zenas  could  put  the  improve- 
ments on  if  he  wanted  to,  that  the  place  was  to  be  his  at  his  death, 
and  that  he  had  insisted  on  Zenas  paying  the  taxes. 

McKenzie  Feddery,  a son-in-law  of  the  deceased,  testified  that 
Zenas  had  told  him  that  his  father  would  not  give  him  any  satis- 
faction about  the  50  acres,  and  that  he  had  taken  legal  advice  and 
was  going  to  pay  the  taxes  and  interest  on  the  mortgage  and  try 
and  get  it  by  “civil  possession.”  He  also  said  that  Zenas  told 
him  he  had  been  at  his  father  to  give  him  some  writings  and  he 
would  not  do  it,  and  had  been  at  Graham’s  with  his  father  to 
get  an  agreement  with  him,  and  made  no  reference  to  a deed. 
His  wife,  Birdie  Feddery,  also  said  that  Zenas,  her  brother,  had 
stated  to  her  that  he  had  tried  to  make  an  arrangement  with  his 
father  to  give  him  writings  on  the  property,  and  could  not  get 
him  to  come  to  terms;  that  he  had  got  legal  advice  to  stay  on  the 
place  for  10  years  and  it  would  be  his  if  he  paid  the  taxes. 

It  is  necessary  that  a verbal  agreement  such  as  that  put 
forward  by  the  defendant  Zenas  Gallinger  should  be  strictly  and 
satisfactorily  proved.  One  can  well  understand  that,  when  he 
was  about  to  get  married,  he  would  be  anxious  to  know  where  he 
would  live,  and  to  have  a place  to  take  his  proposed  wife  to.  On 
the  other  hand,  one  can  quite  well  believe  that  his  father,  interested 
in  the  son’s  prospective  marriage  and  future  welfare,  and  having 
in  mind  the  possibility  and  perhaps  the  intention  that  he  would, 
some  day,  give  him  the  farm,  would  say  to  him,  “When  you  get 
married,  go  on  the  50  acres  and  occupy  it.”  There  is  no  doubt, 
also,  that  from  time  to  time  subsequently  he  intimated  an  intention 
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to  give  the  property  to  his  son.  It  is  evident  that  the  son  felt 
uneasy  about  his  position,  and  was  anxious  to  have  his  father 
put  the  alleged  oral  bargain  in  a definite  and  concluded  form,  by 
executing  a deed  in  his  favour.  It  is  also  plain  that  the  father 
was  putting  him  off  from  time  to  time.  According  to  the  mother, 
he  had  no  intention  of  parting  with  the  ownership  of  any  of  his 
property  until  his  death.  When,  in  the  year  1915,  the  existing 
mortgages  which  the  son  stated  it  was  part  of  the  bargain  between 
him  and  his  father  that  he  should  be  responsible  for,  were  dis- 
charged, and  a new  mortgage  given,  one  can  well  conclude,  I 
think,  that,  if  there  had  been  any  bargain  which  the  father 
recognised  as  binding  upon  him,  he  would  have  then  made  a 
deed  in  favour  of  his  son,  and  required  the  latter  to  execute  and 
bind  himself  to  pay  the  new  mortgage,  rather  than  himself  do  so. 

While,  in  so  far  as  the  erection  of  the  first  barn  is  concerned, 
the  son  might,  with  some  reason,  contend  that  he  had  built  it  in 
reliance  on  the  promise  of  his  father  to  give  him  the  property,  it  is, 
I think,  clear  that  long  before  he  erected  the  second  barn  he 
realised  that  he  had  no  binding  or  enforceable  agreement.  While 
he  made  these  improvements  and  the  others  mentioned,  and  while 
he  paid  interest  on  the  mortgage  and  taxes,  he  had,  on  the  other 
hand,  for  years  the  use  of  the  house  and  buildings  and  the  benefit 
of  all  the  crops  raised  by  him  on  the  lands. 

I am  unable  to  find,  upon  the  evidence  as  a whole,  that  the 
defendant  Zenas  Gallinger  has  shewn  that  the  agreement  put 
forward  by  him  in  his  statement  of  defence  has  been  proved.  I 
think  the  Statute  of  Frauds  is  a bar  to  the  claim.  The  alleged 
acts  of  part  performance  are  in  part  equivocal  and  may  be  attribu- 
table to  an  expectation  on  his  part  that  his  father  would  leave  the 
property  to  him  by  will.  It  is  clear  that  the  most  substantial 
part  of  the  said  improvements  was  made  after  he  realised  that 
he  had  no  agreement  binding  on  his  father,  and  had  learned  and 
come  to  the  conclusion  that  his  father  would  not  make  a deed  to 
him,  and  the  only  way  he  could  acquire  ownership  was  through 
possession  for  a sufficient  length  of  time  to  do  so:  Orr  v.  Orr  (1874), 
21  Gr.  397;  Smith  v.  Smith  (1898),  29  O.R.  309  (affirmed  in  (1899) 
26  A.R.  397). 

It  seems  a pity  that  this  family  quarrel  was  not  settled  before 
action.  It  may  well  be  that,  had  the  defendant  Zenas  Gallinger 
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not  taken  the  position  that  he  was  entitled  to  the  50  acres,  clear 
of  his  mother’s  dower,  and  that  he  was  entitled  to  an  interest  in 
the  other  100  acres  as  well  as  to  the  ownership  of  the  50  acres 
clear  of  his  mother’s  dower,  some  agreement  might  have  been 
arrived  at.  It  may  be  possible  yet  for  this  to  be  done  in  some  way 
to  enable  him  to  secure  the  advantage  of  his  improvements. 

There  will  be  judgment  as  against  him  for  possession  of  the 
50  acres  with  costs,  and  dismissing  his  counterclaim  with  costs, 
inclusive  in  each  case  of  the  costs  of  the  infant  defendant. 

The  defendant  Zenas  Gallinger  appealed  from  the  judgment 
of  Sutherland,  J. 


November  8.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  R.  Meredith , for  the  appellant,  urged  that  upon  the  evidence 
there  was  a gift  of  the  farm  to  the  appellant.  If  the  appellant, 
in  an  honest  belief  of  ownership,  made  improvements,  he  should 
get  the  value  of  the  improvements:  Young  v.  Denike  (1901), 
2 O.L.R.  723;  Harris  v.  Harris  (1920),  47  O.L.R.  321,  53  D.L.R. 
389.  If  the  farmer’s  son  shews  that  the  farmer  said,  “If  you  stay 
here  and  help  me,  I’ll  give  you  the  farm,”  it  is  sufficient.  It  is  a 
good  contract,  notwithstanding  the  fact  that  the  farm  is  at  a 
distance,  if  the  farmer  says,  “I  give  you  the  farm;  go  ahead  and 
make  improvements.” 

R.  S.  Robertson,  for  the  plaintiffs,  respondents,  referred  at 
length  to  the  evidence  and  generally  to  the  cases  cited  by  the 
learned  Judge  at  the  trial.  He  urged  that  in  this  case  the  Statute 
of  Frauds  had  not  been  met,  and  that  there  was  no  gift. 

E.  C.  Cattanach,  for  the  Official  Guardian. 

December  30.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J.A.: — Appeal  by  the  defendant  Zenas  Gallinger  from  the  judg- 
ment of  Mr.  Justice  Sutherland  whereby  he  directed  the  appellant 
to  give  up  possession  of  the  50  acres  of  land  in  question  to 
the  administrator  of  his  father’s  estate,  and  dismissed  his  counter- 
claim, which  sought  a conveyance  from  the  estate  of  the  same  50 
acres. 

The  learned  trial  Judge  says: — 
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“I  am  unable  to  find,  upon  the  evidence  as  a whole,  that  the 
defendant  Zenas  Gallinger  has  shewn  that  the  agreement  put 
forward  by  him  in  his  statement  of  defence  has  been  proved.  I 
think  the  Statute  of  Frauds  is  a bar  to  the  claim.  The  alleged 
acts  of  part  performance  are  in  part  equivocal  and  may  be  attribut- 
able to  an  expectation  on  his  part  that  his  father  would  leave  the 
property  to  him  by  will.  It  is  clear  that  the  most  substantial 
part  of  the  said  improvements  was  made  after  he  realised  that 
he  had  no  agreement  binding  on  his  father,  and  had  learned  and 
come  to  the  conclusion  that  his  father  ■would  not  make  a deed  to 
him,  and  that  the  only  way  he  could  acquire  ownership  was 
through  possession  for  a sufficient  length  of  time  to  do  so.” 

The  learned  Judge  relies  on  Orr  v.  Orr,  21  Gr.  397;  Smith  v. 
Smith,  29  O.R.  309. 

This  action  is  brought  in  the  interest  of  the  remaining  members 
of  the  family,  who  have  been  added  either  as  plaintiffs  or  defendant. 

The  defence  set  up  by  the  appellant  is  that  the  deceased 
“gave  the  said  lands  to  the  defendant  and  put  the  defendant  in 
possession  as  the  owner  of  the  said  lands,  and  upon  the  faith 
thereof  the  defendant  kept  down  all  charges  thereon  and  greatly 
improved  the  said  lands  and  erected  costly  barns  and  fences 
thereon,  and  has  continued  in  possession  ever  since.” 

The  importance  of  such  cases  as  Orr  v.  Orr,  cited  by  the  learned 
Judge,  lies  in  the  rules  laid  down  by  Chief  Justice  Richards  and 
by  Vice-Chancellor  Blake  to  be  applied  in  actions  of  this  nature. 
These  rules  have  been  followed  ever  since.  At  p.  415  Chief 
Justice  Richards  says:' — 

“Whenever  an  attempt  is  made  to  set  up  a parol  agreement 
between  a parent  and  child  as  to  the  disposition  of  the  property 
of  the  parent,  I think  the  only  safe  rule  to  adopt  in  a country 
like  this  is,  that  the  agreement  shall  be  sustained  by  clear  and 
satisfactory  evidence.  If  such  agreement  is  attempted  to  be 
enforced  after  the  death  of  the  parent,  and  the  oath  of  the  party 
desiring  to  support  the  agreement  is  offered  for  that  purpose,  his 
evidence  must  be  sustained  by  satisfactory  proof.” 

At  pp.  425  and  426: — ■ 

“Courts  ought  to  require  that  such  agreements  shall  be  estab- 
lished by  the  clearest  evidence;  and  it  should  be  held  to  be  an 
almost  invariable  rule,  when  a parent  tells  a child  that  if  he  lives 
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with  him  and  works  the  farm  he  will  give  it  to  him,  that  the  child 
is  to  understand,  unless  it  is  unmistakably  shewn  that  the  parent 
intends  to  bind  himself  so  that  he  cannot  change  that  intention, 
it  will  be  considered  that  all  he  means  to  say  is,  that  those  are  his 
views  and  intentions,  but  he  will  feel  himself  perfectly  at  liberty 
to  alter  that  disposition  of  his  property,  if  he  feels  his  own  altered 
circumstances  or  want  of  kindness  or  affection  on  the  part  of  his 
son  induces  him  to  change  his  views.” 

Blake,  V.-C.,  pp.  445  and  446,  says:- — • 

“The  Court  should  be  very  slow  to  act  upon  the  statement  of 
one  of  the  parties  to  a supposed  agreement  after  the  death  of  the 
other  party;  and  such  corroborative  evidence  should  be  adduced 
as  to  satisfy  the  Court  of  the  truth  of  the  story  told,  which  is, 
as  here,  to  benefit  so  materially  the  person  telling  it.  To  my 
mind  the  circumstances  detailed  in  evidence  so  far  from  corroborat- 
ing the  allegations  in  the  bill  negative  them,  and  lead  to  the  con- 
clusion that,  although  apparently  the  plaintiff  is  a person  worthy 
of  credit,  his  case  must  be  taken  to  be  disproved.  This  is  apart 
from  the  other  difficulty  in  the  plaintiff’s  way,  arising  from  the 
uncertainty  and  ambiguity  of  the  alleged  agreement.” 

In  other  parts  of  the  judgment  it  is  pointed  out  that  a repre- 
sentation that  amounts  to  a mere  expression  of  intention  must  be 
distinguished  from  a representation  which  amounts  to  an  engage- 
ment, and  that  the  mother  obviously  never  intended  to  yield 
her  control  over  the  premises,  or  to  place  the  sons  in  such  a position 
as  that  they  could  be  independent  of  her. 

In  the  subsequent  cases  it  will  be  found  that  the  elements  to 
which  I have  referred  in  the  Orr  case  are  insisted  upon  as  governing 
transactions  of  this  kind.  Spragge,  C.,  who  was  the  trial  Judge 
in  Orr  v.  Orr,  and  dissented  from  the  opinion  of  the  majority  of  the 
Court  of  Appeal  on  the  facts,  delivered  a judgment  in  Jibh  v.  Jibb 
(1877),  24  Gr.  487,  and,  after  quoting  the  language  of  Chief 
Justice  Richards  to  which  I have  referred,  says,  at  pp.  493  and 
494:— 

“There  seems  upon  the  evidence  no  doubt  that  the  father 
purchased  this  land  with  the  avowed  intention  of  giving  it  to  the 
son  at  some  future  time.”  And  again:  “There  is  nothing  in  the 
case  made  of  a promise  to  make  a deed,  supposing  it  to  be  estab- 
lished.” 
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In  Smith  v.  Smith  (ante)  Street,  J.,  refers  to  Chief  Justice 
Richards’  language,  and  speaks  of  the  agreement  in  question  in 
the  following  words  (29  O.R.  at  p.  319):- — 

“His  father  at  first  said  that  he  would  will  the  place  to  him, 
and  then  he  said  that  they  would  pay  for  it,  and  he  would  deed  it 
and  take  a life  lease.  This,  from  his  evidence,  I think,  must  be 
taken  to  have  been  the  final  agreement  made,  if  any  agreement 
at  all  is  to  be  taken  to  have  been  made,  but  he  himself,  down  to  the 
time  of  his  cross-examination,  was  so  little  impressed  with  the 
exact  nature  of  the  arrangement  that  he  had  entirely  forgotten 
until  then  that  anything  had  been  said  about  a deed  or  a life  lease.” 

I read  these  cases  as  emphasising  the  necessity  for  clearness 
and  definiteness  in  the  promise  and  the  necessity  of  ample  cor- 
roboration, but  not  as  depriving  a son  of  the  right  to  have  relief, 
provided  these  conditions  are  reasonably  fulfilled,  especially  if 
the  transaction  takes  the  form  of  a change  of  position  and  cir- 
cumstances in  the  lifetime  and  with  the  knowledge  of  the  promisor. 

I have  the  misfortune  to  differ  from  the  learned  trial  Judge 
in  the  conclusion  he  draws  from  the  facts  proved  before  him. 
The  promise  given  by  the  father  is,  I think,  clear  and  definite, 
and  is  repeated  more  than  once  in  practically  the  same  terms. 
The  appellant’s  evidence  in  chief  is  as  follows: — 

“ Q.  Now  at  the  time  you  were  married,  or  shortly  before  you 
were  married,  did  you  make  a bargain  with  your  father  about 
this  50  acres?  A.  Yes. 

“Q.  When  was  it?  A.  Just  about  a month. 

“Q.  A month  before  you  were  married?  A.  Yes. 

“Q.  Now,  what  was  the  bargain?  A.  He  gave  me  the  50 
acres  and  said  to  go  on  and  do  what  I pleased  with  it,  it  was  mine. 

“Q.  He  gave  you  the  50  acres  and  told  you  ‘Go  on  and  do  as 
you  please,’  that  it  was  yours?  A.  Yes. 

“Q.  What  were  you  to  pay  for  it?  A.  What  was  I — — — 

“Q.  What  were  you  to  do — what  did  you  agree  to  do  for  it. 
A.  What  was  that?  I agreed  to  go  on  and  do  so. 

“Q.  Do  what?  A.  Build  and  fix  it  up. 

“Q.  Fix  it  up?  A.  Pay  the  interest  and  pay  the  mortgage 
off. 

“Q.  And  the  property  was  to  be  yours?  A.  And  the  property 
was  to  be  mine.” 
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On  cross-examination  he  said:- — 

“Q.  How  did  you  bring  it  about?  A.  I told  him  I was  going 
to  get  tied  up. 

“Q.  You  told  him  that  you  were  going  to  get  Hied  up’? 
A.  Yes,  sir. 

“Q.  And  what  did  he  say.  Just  tell  me  the  same  way  you 
have  told  me  that,  that  is  what  you  did  say  to  him,  ‘I  am  going 
to  get  tied  up.’  Now  then  just  say  what  he  said  when  you  told 
him  that?  A.  He  said,  ‘Zenas,  that  place  up  there  is  yours, 
and  you  can  take  possession  of  it  any  time  you  like7. 

“Q.  ‘That  place  up  there  is  yours  and  you  can  take  possession 
of  it  any  time  you  like’ — and  that  is  all  there  was  about  it?  A. 
Yes. 


“Q.  I understand  you  got  married?  A.  Yes,  sir. 

“Q.  And  immediately  went  down  and  lived  in  this  house  that 
had  been  rented  to  somebody?  A.  Yes,  sir.” 

The  corroboration  is,  I think,  unusually  direct.  Mr.  James 
Graham,  a solicitor  living  in  St.  Mary’s,  was  called  and  says  he 
recollected  the  father  and  the  appellant  coming  to  him  in  Decem- 
ber, 1914,  or  January,  1915,  and  the  father  giving  instructions  to 
prepare  a deed  from  him  to  the  appellant  without  any  conditions; 
but,  as  they  had  no  papers  with  them  and  no  description  of  the 
land,  they  went  away,  and  when  the  deceased  returned  Mr. 
Graham  was  out,  and  the  deed  was  never  drawn.  He  says, 
however,  that  the  father  told  him  that  he  was  going  to  give  the 
appellant  a deed  to  the  property.  He  saw  the  deceased  after- 
wards either  once  or  twice,  and  he  on  each  occasion  promised 
to  come  in  “some  of  these  times,  he  and  Zenas,  and  get  the  busi- 
ness finished  up.” 

Mrs.  Carrie  Sparks,  who  held  a mortgage  upon  the  property, 
was  also  called  and  recollected  the  deceased  and  the  appellant 
coming  in  to  see  her;  she  says  that  when  they  paid  the  interest 
she  wrote  out  a receipt,  and  that  the  deceased  said:  “Give  it  to 
the  boy.  He  has  been  a good  boy,  and  I have  given  over  the 
place  to  him,  and  he  will  do  the  business  and  pay  the  interest 
in  the  future.” 

Howes,  the  assessor,  deposes  to  a conversation  with  the  deceased 
in  1914,  in  which  he  wanted  a change  in  the  assessment,  so  that 
his  son  Zenas  was  to  be  assessed  for  the  50  acres  where  he  was 
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living,  and  he  and  his  son  George  would  be  assessed  for  the  100 
acres  where  he,  the  deceased,  lived.  The  appellant  paid  the 
taxes  on  the  50  acres  from  the  time  he  took  possession. 

J.  A.  Pearson,  father-in-law  of  the  appellant,  was  also  called, 
and  remembered  a conversation  with  the  deceased  when  the 
appellant  was  putting  up  the  first  barn  upon  the  50  acres.  He 
said  that  he  had  a conversation  with  the  deceased,  and  recollects 
saying  to  him  that  this  barn  would  come  in  useful  for  Zenas,  to 
which  he  answered:  “Yes,  he  can  put  up  what  he  likes.  I have 
given  him  the  place.” 

The  wife  of  the  appellant  also  had  a talk  with  her  father-in-law, 
who  came  to  see  her  about  a month  after  the  wedding,  when  she 
was  living  on  the  50  acres.  She  says  he  “told  me  that  my  husband 
was  to  go  and  build  on  the  property  as  owner,  that  it  was  his, 
and  that  he  was  going  to  give  him  a deed  for  it.” 

.As  against  this  evidence  there  is,  of  course,  to  be  put  the  fact 
that  the  father  made  a mortgage  upon  the  place,  consolidating  the 
other  mortgages,  in  1916,  dating  it  back,  however,  in  order  to 
cover  the  time  for  which  interest  had  not  been  paid,  and  that  for 
two  years  he  paid  the  interest  on  it.  The  appellant,  however, 
says  that  he  gave  his  father  the  money  to  pay  the  interest  after 
he  had  taken  possession  of  the  farm.  I do  not  think  the  circum- 
stance of  the  father  making  the  mortgage  is  of  commanding 
importance.  The  deed  had  not  been  given,  and  the  son  could  not, 
therefore,  properly  make  a mortgage:  besides  this,  it  would  have 
needed  the  consent  of  the  mortgagee  to  the  substitution,  and  it  is 
altogether  reasonable  to  conclude  that  the  father  was  merely 
consolidating  the  mortgages  upon  the  property,  relying,  however, 
upon  his  son’s  undertaking  to  pay  the  incumbrances.  He  had 
handed  it  over  to  him  subject  to  these  mortgage-debts,  and  was  at 
the  time  intending  to  pive  a deed.  On  the  other  hand,  this  may, 
of  course,  be  a circumstance  quite  in  line  with  the  attitude  the 
father  later  seems  to  have  adopted,  as  testified  to  by  his  wife, 
that  the  son  was  not  to  have  a deed  of  the  property  till  the  death 
of  the  father.  If  this  ever  was  a condition,  it  has  now  been  fulfilled ; 
and,  therefore,  the  evidence  of  the  deceased’s  wife,  if  admissible 
against  the  appellant,  may  be  disregarded.  It  certainly  appears 
that  the  deceased  put  off  the  giving  of  the  deed  from  time  to  time, 
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on  one  plausible  excuse  or  another,  all  of  which  are  given  in  the 
evidence,  but  in  no  case,  except  in  the  evidence  of  his  wife,  is 
there  any  evidence  that  he  had  formed  any  intention  of  recalling 
the  gift,  but  only  that  he  was  procrastinating,  while  intending  to 
get  the  deed  drawn  and  executed  later. 

The  original  promise,  or  rather  gift,  was  made  before  the 
marriage  of  the  appellant,  which  took  place  on  the  9th  April,  1913, 
and  he  at  once  went  into  possession.  His  father,  he  says,  gave 
him  possession  “from  the  fellow  that  was  on  the  place,”  who 
moved  away.  He  improved  it  in  various  ways,  putting  up  one 
barn,  and  erecting  another  which  he  brought  from  a near-by  farm. 
The  farmers  who  were  witnesses  estimated  the  improvements 
done  by  the  appellant  at  some  11,400. 

After  considering  the  evidence  as  carefully  as  I can,  I feel 
bound  to  come  to  the  conclusion  that  the  agreement  or  gift  was 
sufficiently  proved,  and  is  well  corroborated,  the  evidence  appear- 
ing to  me  to  satisfy  the  requirements  of  the  cases  I have  discussed. 
Possession  was  taken  on  the  faith  of  that  agreement  and  gift, 
and  would  be,  undoubtedly,  referable  to  the  agreement  made  with 
the  father,  and  to  nothing  else  indicated  in  the  case.  There  is  no 
foundation  for  the  suggestion  that  the  father  was  to  will  the  farm 
to  the  son.  The  father's  subsequent  recognition  of  his  possession, 
and  acquiescence  in  it,  and  in  the  putting  of  visible  and  substantial 
improvements  upon  the  property,  makes  that  possession  such  as 
will  itself  remove  any  difficulty  caused  by  the  Statute  of  Frauds. 
See  Hodson  v.  Heuland,  [1896]  2 Ch.  428.  The  erecting  of  the 
second  barn,  while  after  the  continued  delay  of  the  father,  cannot 
be  said  to  be  with  knowledge  that  he  was  definitely  refusing  to 
give  the  deed;  as  he  never  in  fact  refused.  There  is  valid  con- 
sideration in  the  change  in  the  appellant's  circumstances  and  his 
assumption  of  the  incumbrances  and  the  making  of  the  promised 
improvements. 

Upon  the  whole  I think  the  appeal  must  be  allowed  and  judg- 
ment entered  dismissing  the  action  with  costs,  and  directing 
judgment  to  be  entered  upon  the  appellant’s  counterclaim  with 
costs. 

During  the  argument  it  was  undertaken  by  counsel  for  the 
appellant  that,  if  the  50  acres  were  held  to  be  the  property  of  the 
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appellant,  he  would  make  no  claim  to  share  in  the  100  acres  known 
as  the  homestead  property.  The  judgment  may,  therefore,  be 
prefaced  with  an  undertaking  that  when  the  50  acres  in  question 
are  conveyed  to  or  vested  in  the  appellant  with  the  assent  of  the 
other  heirs,  no  claim  will  thereafter  be  made  by  him  to  a share 
in  the  homestead  farm  or  in  the  proceeds  thereof. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 

A.  D.  Gorrie  Co.  Limited  v.  Whitfield  and  Michaud. 

Promissory  Note — Person  Signing  on  Face — “ Endorsed ” Written  Opposite 

Signature — Evidence — Intention — Liability  as  Maker — Surety — Notice  of 

Dishonour. 

A promissory  note  was  signed  by  W.  and  M.;  M.’s  signature  was  on  the  face 
of  the  note,  under  that  of  W.,  and  opposite  M.’s  signature  the  word 
“endorsed”  was  written  by  a salesman  in  the  service  of  the  plaintiff  com- 
pany, to  which  the  note  was  made  payable.  In  an  action  against  W.  and 
M.  on.  the  note,  it  was  held  (Ferguson,  J.A.,  dissenting),  that  the  proper 
conclusion  upon  the  evidence  was  that  M.  did  not  sign  the  note  with  the 
intention  of  thereby  endorsing  it,  but  as  maker  in  pursuance  of  an  agreement 
that  he  should  join  as  a maker — though  as  between  him  and  W.  only  a 
surety;  and  M.  could  not  escape  liability  because  notice  of  dishonour  had 
not  been  given  to  him. 

The  word  “endorsed”  was  merely  a memorandum  intended  to  shew  that 
M.  was  a surety. 

“Endorsement”  literally  means  writing  a name  on  the  back  of  a bill  or  note, 
but  the  endorsement  may  be  upon  any  part  of  the  instrument,  even  on  the 
face. 

Young  v.  Glover  (1857),  3 Jur.  N.S.  637,  Carrique  v.  Beaty  (1897),  24  A.R.  302, 
and  Stack  v.  Dowd  (1907),  15  O.L.R.  331,  referred  to. 

Ex  p.  Yates  (1857),  2 DeG.  & J.  191,  distinguished. 

Judgment  of  the  County  Court  of  the  County  of  York  reversed. 

An  appeal  by  the  plaintiff  company  from  the  judgment  of  the 
County  Court  of  the  County  of  York  dismissing  (without  costs) 
as  against  the  defendant  Michaud  an  action  upon  a promissory 
note. 

November  12.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

F.  J.  Hughes,  for  the  appellant  company  referred  to  Dominion 
Bank  v.  Wiggins  (1894),  21  A.R.  275;  Halsbury’s  Laws  of  England, 
vol.  2,  p.  463;  Jenkins  and  Sons  v.  Coomber,  [1898]  2 Q.B.  168. 

JI.  G.  Smith,  for  the  defendant  Michaud,  respondent. 
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December  30.  Meredith,  C.J.O. : — This  is  an  appeal  by  the 
plaintiff  company  from  the  judgment  of  the  County  Court  of  the 
County  of  York,  dated  the  15th  September,  1920,  which  was 
directed  to  be  entered  by  His  Honour  Judge  Elliott,  after  the  trial 
before  him  sitting  without  a jury  on  that  day. 

The  result  of  the  appeal  depends  on  whether  or  not  the  re- 
spondent, the  defendant  Michaud,  is  liable  on  the  promissory  note, 
to  which  I shall  afterwards  refer,  as  a maker  or  as  an  endorser. 
The  holding  in  the  Court  below  was  that  he  was  liable  as  endorser 
and  the  action  against  him  was  dismissed  because  there  was  no 
notice  to  him  of  the  dishonour. 

The  facts  are  not  seriously  in  dispute  now  that  it  has  been 
found  that  the  respondent  Michaud  did  not,  as  he  alleged,  sign 
the  note  merely  as  a witness  to  the  signature  of  the  other  defendant, 
Whitfield. 

Daniel  McKinnon,  a salesman  in  the  employ  of  the  appellant, 
advertised  for  sale  a Ford  car  of  the  appellant.  Having  seen  the 
advertisement,  the  respondent  Michaud  came  to  the  sales-room 
of  the  appellant,  where  the  car  was,  and  inspected  and  was  satisfied 
with  it  and  told  McKinnon  he  would  buy  it  if  he  could  dispose  of 
his  own  car — a Studebaker — and  asked  McKinnon  to  go  with  him 
to  see  the  defendant  Whitfield,  with  whom  Michaud  had  had  some 
discussion  as  to  selling  his  car.  McKinnon  went  as  requested,  and 
it  was  there  arranged  that  Whitfield  would  buy  the  Studebaker 
car  if  the  appellant  would  “finance  the  deal,”  and  it  was  arranged 
that  the  three  of  them  should  meet  at  the  appellant’s  office  the 
next  morning,  which  they  did.  What  was  proposed  to  be  done 
was  submitted  to  the  appellant’s  manager,  Mr.  Griffith,  who 
declined  it,  saying  that  the  price  which  Whitfield  had  agreed  to 
pay  was  more  than  the  value  of  the  car;  the  arrangement  was  that 
Whitfield  should  pay  part  cash  and  the  balance  in  monthly  instal- 
ments for  which  he  was  to  give  his  note,  and  what  was  meant  by 
financing  the  deal  was  that  the  appellant  should  take  the  note  as 
cash.  Mr.  Griffith,  however,  offered  to  do  that  if  Michaud  would 
sign  the  note  with  Whitfield;  Michaud  agreed  to  do  this;  and  the 
transaction  was  carried  out  by  Whitfield  signing  an  agreement  to 
purchase  the  Studebaker  car  from  the  appellant  for  S596.10,  of 
which  the  sum  of  $206.10  was  to  be  paid  in  cash  and  the  balance 
in  10  equal  consecutive  monthly  instalments;  by  the  appellant 
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signing  a memorandum  stating  that  the  Ford  car  was  “sold”  to 
Michaud  in  exchange  for  the  Studebaker  car;  and  by  the  giving 
of  the  promissory  note  in  question  for  $390,  which  is  signed  thus: — 

C.  Whitfield 
^ | J.  A.  Michaud 
{ 1124  Dundas  W. 

The  word  “endorsed”  was  written  by  McKinnon  in  the  presence 
and  with  the  assent  of  Michaud  after  he  had  signed  the  document. 
At  the  trial,  Michaud  testified  that  the  word  was  written  without 
his  knowledge  and  that  he  signed  as  a witness  only. 

McKinnon  testified  (p.  3 of  the  notes  of  evidence)  that  Griffith 
would  not  accept  the  proposition  made  to  him  “unless  Mr.  Michaud 
signed  the  note  with  him”  (i.e.,  Whitfield),  and  this  he  repeated 
(p.  4).  At  p.  4 McKinnon  says  that  Michaud  was  to  “sign  as  a 
party  like  the  other  man.”  Again  on  p.  5,  “he”  (i.e.,  Griffith) 
“insisted  upon  Mr.  Michaud  becoming  a party  to  the  note.” 
On  cross-examination  McKinnon  further  testified  (p.  9)  :■ — 

“I  told  him”  (i.e.,  Michaud)  “in  order  for  him  to  sell  his  Stude- 
baker car  to  Mr.  Whitfield  he  must  become  a party  to  purchase 
and  become  equally  responsible  to  the  A.  D.  Gorrie  Company  with 
Mr.  Whitfield.” 

Being  asked  on  cross-examination  (p.  14) : “But  you  remember 
that  Mr.  Michaud  signed  the  note  as  an  endorser?”  McKinnon 
answered  “Yes.”  Again,  at  the  same  page,  being  asked,  “That 
means  that  Mr.  Michaud  paid  for  the  car  with  his  Studebaker?” 
McKinnon  answered,  “and  endorsed  the  paper  because  we  would 
not  accept  the  Studebaker  as  security  . . . ”. 

Bertha  Baker,  an  employee  of  the  appellant,  corroborated  the 
testimony  of  McKinnon  as  to  what  Griffith  said  and  did  and  as  to 
the  signing  of  the  note.  As  she  put  it,  Griffith  said:  “We  cannot 
handle  the  deal  unless  the  papers  are  endorsed  by  the  party  who 
is  buying  the  Ford  car;”  and  she  further  testified  that  the  in- 
structions she  received  from  Griffith  were:  “If  Mr.  Michaud  would 
endorse  the  note  of  Mr.  Whitfield  it  would  be  quite  in  order  for 
Mr.  McKinnon  to  put  through  the  deal.” 

She  said  again  (p.  21)  that  McKinnon  told  Michaud  “before 
he  could  take  the  Studebaker  in  on  the  Ford  sale  it  would  be 
necessary  for  him  to  endorse  Mr.  Whitfield’s  note.” 
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Griffith  corroborated  the  testimony  of  McKinnon  and  Miss 
Baker.  His  statement  at  p.  23  is  that  he  refused  to  accept  the 
proposition  made  to  him  “unless  that  Mr.  Michaud  would  give 
a note  along  with  Mr.  Whitfield.”  Later  on,  he  testified  that  he 
told  McKinnon  that  he  would  not  “take  the  deal  unless  the  note 
was  endorsed  by  Mr.  Michaud.”  And  still  later  (p.  26),  he  spoke 
of  Michaud’s  signature  to  the  note  as  an  “endorsement.” 

On  p.  28,  Griffith  said  that  he  treated  Michaud  as  the  maker 
of  the  note;  and  on  p.  29  that  his  instructions  were  that  “Mr. 
Michaud  was  to  sign  the  note  with  Mr.  Whitfield.” 

What  then  is  the  effect  of  the  transaction?  Did  Michaud  sign 
the  note  only  as  an  endorser  or  did  he  sign  and  is  he  liable  as 
maker? 

It  is  said  that,  though  endorsement  in  its  literal  sense  means 
writing  one’s  name  on  the  back  of  the  bill,  the  endorsement  may 
be  upon  any  part  of  it,  even  on  the  face. 

In  Young  v.  Glover  (1857),  3 Jur.  N.S.  637,  a bill  of  exchange 
was  drawn  by  the  plaintiff  on  William  Booth,  payable  to  the 
plaintiff’s  order  and  accepted  by  Booth.  Booth  was  indebted  to 
the  plaintiff,  and  proposed  to  give  his  acceptance  endorsed  to  the 
defendants;  the  bill  was  then  drawn  and  accepted  by  Booth  by 
writing  on  the  face  of  it  the  words,  “Accepted,  William  Booth;” 
the  bill  was  then  taken  to  the  defendants,  who  wrote  their  names 
under  the  name  of  Booth.  The  plaintiff  sued  the  defendants  as 
endorsers  of  the  bill,  and  it  was  objected  on  their  behalf  that,  their 
names  being  written  on  the  face  of  the  bill,  the  bill  was  not  endorsed 
according  to  the  custom  of  merchants,  but  the  objection  did  not 
prevail. 

In  Ex  p.  Yates  (1857),  2 DeG.  & J.  191,  the  facts  were  that  a 
promissory  note  payable  on  demand  had  been  given  by  Tilden 
Smith,  Richard  Smith,  and  Henry  Smith.  Some  years  after  the 
date  of  the  note,  Richard  Russell  placed  his  name  and  address  at 
the  foot  of  the  note,  to  the  left  of  the  signatures  of  the  three  Smiths. 
Tilden  Smith  and  others  had  become  bankrupts,  and  the  holder 
of  the  note  sought  to  prove  on  the  note  against  the  separate  estate 
of  Smith,  but  the  proof  was  rejected  on  the  ground  that  the  effect 
of  adding  Russell’s  name  was  to  make  a material  alteration.  On 
appeal,  this  ruling  was  reversed.  The  statement  of  facts  is  meagre; 
but,  as  far  as  I can  gather  from  it,  it  was  established  that  the 
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purpose  of  Russell’s  signing  was  to  give  additional  security  to  the 
holder  of  the  note. 

In  Carrique  v.  Beaty  (1896),  28  O.R.  175,  the  late  Chancellor, 
following  Ex  p.  Yates,  held  that,  where  a person  had  added  his  name 
after  that  of  two  makers  of  the  note,  the  object  being  that  the 
holder  should  have  additional  security,  that  having  been  done 
without  the  knowledge  of  one  of  the  makers,  the  effect  of  this  was 
not  to  vitiate  the  note,  but  that  the  person  who  so  signed  was 
liable  as  an  endorser.  His  decision  was,  however,  reversed  by  the 
Court  of  Appeal  (1897),  24  A.R.  302,  which  held  that  he  was  an 
additional  maker  and  not  an  endorser,  and  that  there  was,  there- 
fore, a material  alteration  of  the  note  which  discharged  the  accom- 
modation maker.  Stating  his  opinion,  Osier,  J.A.,  said  (p.  305) 
that  there  was  “no  evidence  that  he  intended  to  sign  as  endorser, 
nor  . . . anything  on  the  face  of  this  note  to  throw  doubt 

upon  or  qualify  the  character  in  which  it  purports  to  be  signed  by 
him,  which  is  that  of  maker.” 

The  decision  of  the  Court  of  Appeal  was  referred  to  by  Riddell, 
J.,  in  Stack  v.  Dowd  (1907),  15  O.L.R.  331,  333,  who  said  (p.  334) 
that  it  had  “not  since  been  questioned  and  should  be  followed.” 

In  Ex  p.  Yates  it  was  manifest  that  Russell  signed  his  name 
on  the  bill  for  the  purpose  of  giving  additional  security  to  the 
holder  of  it.  The  effect  of  that,  if  he  were  treated  as  a maker, 
would  have  been  to  avoid  the  bill;  and,  therefore,  to  give  effect 
to  the  intention  of  the  parties,  it  was  necessary  that  he  should  be 
treated  as  an  endorser. 

In  my  opinion,  the  proper  conclusion  upon  the  evidence  in  the 
case  at  bar  is  that  Michaud  did  not  sign  the  note  with  the  inten- 
tion of  thereby  endorsing  it,  but  as  maker  in  pursuance  of  an 
agreement  that  he  should  join  as  a maker — though  as  between 
him  and  Whitfield  only  a sprety.  It  is  to  be  remembered  that  the 
transaction  which  resulted  in  the  giving  of  the  note  was  initiated 
by  Michaud,  who  was  desirous  of  purchasing  the  Ford  car  but 
unable  or  unwilling  to  buy  it  unless  he  could  dispose  of  his  Stude- 
baker  car;  and  that  he  obtained  the  Ford  car  upon  the  agreement 
that  he  was  to  be  liable  with  Whitfield  for  the  balance  of  the  price 
of  the  Studebaker  car,  the  form  of  the  transaction  being  the  taking 
by  the  appellant  of  the  Studebaker  car  in  exchange  for  the  Ford 
and  the  sale  of  that  car  to  Whitfield. 
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According  to  the  evidence,  the  proposition  of  Michaud  and 
Whitfield  was  that  the  appellant  should  finance  the  deal,  which 
meant,  I assume,  should  accept  Whitfield  as  their  debtor  for  the 
price  of  the  Studebaker  car  at  which  Michaud  had  agreed  with 
Whitfield  for  its  sale,  but  that  proposition  was  declined  unless 
Michaud  would  join  with  Whitfield  in  making  the  note  which 
Whitfield  was  to  give  for  the  part  of  the  price  for  which  credit  was 
to  be  given. 

It  does  not  lie  in  the  mouth  of  Michaud  to  assert  that  he  in- 
tended to  sign  as  endorser.  His  defence  was  that  he  signed  only 
as  a witness,  and  that  defence  he  endeavoured  to  support  by  his 
evidence  at  the  trial. 

The  word  “endorsed”  was  not  written  by  Michaud  but  by 
McKinnon,  and  was,  I think,  merely  a memorandum  intended  to 
shew  that  Michaud  was  a surety.  Throughout  his  testimony, 
McKinnon  seems  to  treat  making  of  a note,  joining  in  a note,  and 
endorsing  a note  as  synonymous  terms.  One  knows  that  in  common 
parlance  joining  as  maker  with  another  for  his  accommodation 
is  spoken  of  as  “backing  his  note,”  and  it  cannot  be  that  a man 
who  “backs”  a note  by  signing  it  as  a maker  is  to  be  treated  as  an 
endorser. 

I see  no  reason  for  assigning  to  Michaud  any  other  position 
than  that  of  maker  of  the  note,  and  no  reason  for  assigning  to  him 
the  position  of  endorser,  and  then  letting  him  escape  because 
notice  of  dishonour  has  not  been  given  to  him. 

Every  one  concerned  seems  to  have  thought  him  a joint  maker, 
and  probably  so  did  the  bank  in  which  the  note  was  placed. 

In  my  opinion,  the  principle  acted  on  in  the  Yates  case  has 
no  application.  In  the  case  at  bar  no  question  as  to  the  note 
being  rendered  void  by  the  adding  of  Michaud’s  name  was  raised, 
and  the  reason  that  existed  in  that  case  for  treating  Russell  as  an 
endorser  does  not  exist. 

I would  allow  the  appeal  with  costs,  and  substitute  for  the 
judgment  which  has  been  entered  judgment  for  the  appellant  for 
the  amount  of  its  claim  with  costs. 


Magee  and  Hodgins,  JJ.A.,  agreed  with  Meredith,  C.J.O. 
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Ferguson,  J.A.:' — The  result  of  the  appeal  turns  upon  the 
answer  to  the  question:  Was  the  defendant  Michaud  the  maker 
of  the  note  sued  upon,  or  only  an  endorser,  entitled  to  notice  of 
dishonour?  The  learned  trial  Judge  found  that  he  was  an  endorser 
only,  and  had  not  received  notice  of  dishonour. 

I have  read  the  evidence,  and  am  of  opinion  that  there  is 
nothing  in  it,  outside  of  the  fact  that  the  defendant's  signature  is 
on  the  face  of  the  note  instead  of  on  the  back  of  it,  to  lead  to  the 
conclusion  that  he  signed  as  maker.  The  defendant  swore  that  he 
signed  as  witness  only;  but  the  evidence  of  Mr.  Griffiths  and  Miss 
Raker  make  it  clear  that  it  was  a term  of  the  contract  that  he 
should  endorse  the  note,  and  the  word  “endorsed”  was  written 
opposite  his  name  at  the  time  when  the  note  was  signed,  and  the 
learned  trial  Judge  finds  on  the  evidence  of  McKinnon  and  Miss 
Baker:  “I  am  quite  clear  the  word  ‘endorsed'  was  written  on  the 
note  immediately  after  it  was  signed  by  Whitfield  and  Michaud, 
and  in  their  presence  and  with  their  approval,  and  when  Michaud 
denies  this  I think  he  is  mistaken,  and  I think,  too,  that  McKinnon 
did  make  known  to  him  the  new  terms  on  which  the  deal  could 
go  through,  and  he  agreed  to  it.  It  was  Griffiths  who  instructed 
McKinnon,  and  his  evidence  is  clear  that  his  instructions  were 
that  Michaud  should  endorse  the  note.  There  are  some  statements 
in  McKinnon's  examination-in-chief  to  the  effect  that  Michaud 
was  to  be  liable  for  the  price  of  the  machine  in  the  same  way  as 
Whitfield  was  to  be,  but  his  cross-examination,  the  form  of  the 
document  of  purchase,  and  the  fact  that  it  was  McKinnon  himself 
who  wrote  upon  the  note  the  word  endorsed,'  make  it  clear  that 
he  understood  that  Michaud  was  merely  endorsing  the  note,  and 
so  intended.” 

I would  dismiss  the  appeal  with  costs. 
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Appeal  allowed  with  costs  (Ferguson,  J.A.,  dissenting). 
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Sale  of  Goods — Delivery  at  Warehouse — Dominion  and  Control  Retained  by 
Vendor — Intention  of  Vendor — Property  not  Passing — Damages — Measure 
of. 

Whether  the  property  in  goods  contracted  to  be  sold  has  or  has  not  passed 
to  the  purchaser  depends  in  each  case  upon  the  intention  of  the  parties: 
Wilson  v.  Shaver  (1901),  3 O.L.R.  110. 

The  plaintiff,  a tobacco-grower,  sold  his  1918  crop  to  the  defendants,  and 
delivered  a part  of  it,  which  was  accepted  by  the  defendants.  The  contract 
was  in  writing,  and  provided  that  the  tobacco  was  “to  be  delivered  when 
ready  up  to  March  31,  1919,  at  P.  . . . Will  advise  when  to  deliver.” 

“Payment  at  time  of  delivery.”  In  February  there  still  remained  in  the 
plaintiff’s  possession  more  than  half  of  his  crop.  The  plaintiff  asked  the 
defendants  to  give  orders  for  delivery.  The  defendants,  on  the  26th 
February,  answered  that  they  would  let  the  plaintiff  know  as  soon  as 
possible  when  they  could  take  delivery.  The  plaintiff  did  not  wait  for 
orders  to  deliver;  he  carried  the  remainder  of  his  crop  to  P.,  and  there 
stored  it  under  lock  and  key  in  warehouses,  and  on  the  18th  March  advised 
the  defendants  of  what  he  had  done.  The  defendants  inspected  the  tobacco 
in  the  warehouses,  and  refused  to  accept  it,  alleging  that  it  was  not  in 
accordance  with  the  contract : — 

Held,  in  an  action  for  damages  for  the  refusal  to  accept,  that  the  circumstances, 
did  not  shew  an  intention  on  the  part  of  the  plaintiff  to  pass  the  dominion 
and  control  of  the  tobacco  to  the  defendants  until  it  had  been  weighed  and 
paid  for;  that  the  property  in  the  goods  did  not  pass;  and  the  damages 
should  be  assessed  on  the  basis  that  the  plaintiff  was  entitled  to  the  difference 
between  the  contract-price  and  the  market-value  of  the  goods  when  they 
were  refused  on  the  18th  March;  or,  if  there  was  no  market  at  P.,  then 
to  the  difference  in  the  value  of  the  goods  in  the  condition  they  then  were 
and  the  contract-price;  and  not  for  the  difference  between  the  value  of  the 
goods  when  they  were  sold  at  a later  day  and  the  contract-price. 

Mason  & Risch  Limited  v.  Christner  (1918-20),  44  O.L.R.  146,  47  O.L.R.  52, 
48  O.L.R.  8,  followed. 

Judgment  of  Latchford,  J.,  varied. 

An  appeal  by  the  defendants  from  the  judgment  of  Latchford, 
J.,  at  the  trial,  awarding  the  plaintiff  damages  for  loss  occasioned 
by  the  defendants’  refusal  to  accept  and  pay  for  a quantity  of 
tobacco. 


October  27.  The  appeal  was  heard  by  Meredith,  C.J.O.,. 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

J.  H.  Rodd,  for  the  appellants. 

0.  L.  Lewis , K.C.,  and  J.  M.  Pike,  K.C.,  for  the  plaintiff, 
respondent,  referred  to  Borthwick  v.  Young.  (1886),  12  A.  R.  671;. 
Thomson  v.  Dyment  (1886),  13  Can.  S.C.R.  303. 

December  30.  Ferguson,  J.A.: — The  appellants  urge  the- 
following  reasons  for  their  appeal: — 
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(1)  That  the  goods  were  not  prepared  and  delivered  in  accord- 
ance with  the  contract. 

(2)  That  the  property  in  the  goods  never  passed  to  the  defend- 
ants. 

(3)  That,  consequently,  the  defendants  are  not  responsible 
for  any  loss  occasioned  by  depreciation  in  the  value  of  the  goods 
through  deterioration. 

(4)  That,  the  goods  having  deteriorated  before  resale,  the 
difference  between  the  price  realised  on  such  resale  and  the  con- 
tract-price was  not  the  proper  measure  of  damage. 

As  much  turns  on  the  intention  of  the  parties,  particularly  on 
the  intention  of  the  plaintiff  as  to  the  passing  of  the  property, 
the  cause  of  action  and  the  form  of  the  plaintiff’s  claim  are,  I 
think,  important,  and  I therefore  quote  paragraphs  2 to  5 of  the 
statement  of  claim : — 

“2.  On  or  about  the  17th  day  of  October,  A.D.  1918,  the 
defendants  entered  into  an  agreement  in  writing  with  the  plaintiff 
for  the  purchase  of  the  plaintiff’s  tobacco  crop,  the  said  agreement 
being  in  the  words  and  figures  following,  that  is  to  say — 

‘Contract. 

‘The  Bailey  Tobacco  Co.,  Kingsville,  Out.  Payment  at  time 
of  delivery- — B.T.Co.  & G.J. — per  E.B. 

‘I  have  this  day  sold  to  the  Bailey  Tobacco  Co.  my  crop  of 
30  acres  of  Burley  leaf  tobacco  grown  in  1918  at  30c.  per  lb.  for 
the  No.  1 leaf  and  culls.  Culls  to  be  baled  separately,  to  be 
delivered  when  ready  up  to  March  31/1919  at  Jeanette’s  Creek 
or  Paincourt.  Tobacco  to  be  thoroughly  cured  and  stripped  in 
small  hands,  and  in  bales  about  50  lbs.  Tobacco  must  not  be 
pressed  by  lever.  To  be  free  from  barn-burn,  water,  dust,  dirt, 
fatty  stems,  suckers,  and  frozen  leaf,  and  to  be  in  marketable 
condition  and  not  too  high  in  case.  Will  advise  when  to  deliver. 

‘We  hereby  accept  and  agree  to  this  contract — 

‘Dated  Oct.  17,  1918. 

‘The  Bailey  Tobacco  Co.  & Geo.  Jasperson, 

‘Per  E.  Bailey. 

‘Copy  of  this  contract  acknowledged  by  me,  signature, 
‘Bruce  F.  Bradley.’ 

*'3.  The  plaintiff  grew  the  tobacco  on  his  farm  in  Dover,  pursu- 
ant to  the  said  agreement,  and  delivered  14,829  pounds  of  the  said 
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tobacco  to  the  defendants,  which  were  accepted  by  the  defendants, 
and  for  which  the  defendants  paid  the  plaintiff  the  sum  of 
$4,449.30. 

“4.  The  balance  of  the  said  tobacco,  amounting  to  17,830 
pounds,  the  plaintiff  delivered,  pursuant  to  the  said  contract,  at 
Paincourt  mentioned  in  the  said  contract,  but  the  defendants 
refused  to  accept  the  said  balance  of  said  tobacco  and  to  carry  out 
their  contract  and  to  pay  for  the  balance  of  said  tobacco. 

“5.  The  plaintiff,  on  account  of  the  defendants’ refusal  to  accept 
and  pay  for  the  balance  of  said  tobacco,  amounting  to  17,830 
pounds,  was  compelled  to  pay  storage  charges  and  rehandling 
charges,  and  was  compelled  to  make  three  trips  to  Kingsville  to 
induce  the  defendants  to  take  delivery  of  said  tobacco,  and  also 
had  to  keep  the  said  tobacco  insured,  and,  by  reason  of  the  defend- 
ants’breach  of  said  contract  and  failure  to  accept  and  pay  for  the 
said  balance  of  said  tobacco,  the  same  became  damaged  and 
deteriorated,  and  the  plaintiff  was  compelled  to  sell  the  same  at 
6 cents  per  pound  instead  of  30  cents  per  pound,  as  mentioned  in 
the  said  contract,  and  the  tobacco  had  also  lost  in  weight,  so  that 
when  the  plaintiff  came  to  sell  the  same  there  only  remained  16,140 
pounds,  which  the  plaintiff  sold.” 

It  is  not  pretended  that  it  was  intended  that  the  property  in 
the  goods  should  pass  until  all  things  stipulated  in  the  contract 
to  be  done  to  the  tobacco  to  prepare  it  for  the  market  had  been 
done. 


The  learned  trial  Judge  has  found  that  everything  the  plaintiff 
had  to  do  to  put  the  tobacco  in  condition  for  delivery  was  done, 
and  that  the  defendants  wrongfully  refused  to  take  delivery  and 
pay.  He  does  not,  however,  find  that  the  property  in  the  goods 
passed. 

I think  we  must,  on  the  question  raised  as  to  the  condition  of 
the  tobacco  when  taken  to  Paincourt,  accept  the  findings  of  the 
learned  trial  Judge,  made  on  contradictory  evidence;  and  therefore 
the  question  is:  Was  there  a transfer  of  title  by  the  plaintiff  and 
some  act  of  assent  to  such  transfer  by  the  defendants?  That 
question  is,  I think,  to  be  answered  by  ascertaining  the  intention 
of  the  parties,  as  evidenced  by  what  took  place  at  the  time  of  the 
offer  to  deliver,  and  by  the  frame  of  the  plaintiff’s  action. 
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The  wording  of  the  contract  as  to  delivery  is  not  clear.  The 
stipulations  are:  “to  be  delivered  when  ready  up  to  March  31/1919 
at  Jeanette’s  Creek  or  Paincourt.  . . . Will  advise  when  to 

deliver.”  “Payment  at  time  of  delivery.” 

In  reference  to  part  of  the  tobacco,  this  course  was  followed,  but 
in  February  there  still  remained  in  the  plaintiff’s  possession  a 
balance  of  about  17,000  pounds.  The  evidence  is  that  the  roads 
were  breaking  up,  and  that  the  plaintiff  asked  the  defendants  to 
give  orders  for  delivery;  that  the  defendants  answered,  under 
date  the  26th  February: — 

“We  find  we  cannot  get  enough  leaf  to  fill  a car  this  week  from 
Chatham,  so  will  let  you  know  as  soon  as  possible  when  we  can 
take  delivery  of  the  balance  of  our  contract.” 

The  plaintiff  did  not  wait  for  orders  to  deliver  at  Paincourt, 
but,  fearing  that  the  roads  would  break  up  and  that  it  would  be 
next  to  impossible  to  make  delivery  in  the  latter  part  of  March, 
teamed  the  balance  of  his  tobacco  to  Paincourt,  and  there  stored 
it  under  lock  and  key  in  two  warehouses,  and  on  the  18th  March 
notified  the  defendants  of  what  he  had  done.  His  letter  reads  as 
follows : — • 

“I  have  about  8%  tons  of  Burley  tobacco  in  warehouse  at 
Paincourt,  Ont.,  constituting  the  balance  of  tobacco  to  be  delivered 
under  my  contract  with  you  and  the  Bailey  Tobacco  Company  and 
George  Jasper  son.  The  tobacco  is  ready  for  shipment  any  day, 
and  this  letter  is  to  insist  that  you  accept  the  tobacco  and  pay 
for  it  at  once  in  accordance  with  the  terms  of  my  contract  with 
you.  I will  be  glad  to  assist  you  in  making  arrangements  for  the 
shipment.  I stand  ready  to  carry  out  my  part  of  this  contract. 
Now  it  is  up  to  you  to  do  your  part.  Kindly  let  me  hear  from 
you  by  return  mail.” 

In  consequence  of  that  letter,  the  defendants  sent  a man  to 
inspect  the  tobacco.  To  do  this,  it  was  necessary  for  him  to 
pry  off  the  lock  or  break  open  the  door  of  the  storehouse.  This 
man  says  he  inspected  the  tobacco,  and  that  it  was  too  high  in 
case,  and  otherwise  not  in  accordance  with  the  contract;  but  the 
learned  trial  Judge  finds  that  the  man  did  not  make  an  adequate 
inspection.  As  a result  of  the  inspection  by  this  agent  of  the 
defendants,  they  notified  the  plaintiff  that  they  would  not  accept 
the  tobacco,  and  advised  him  that,  stored  in  the  condition  and 
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manner  it  was,  it  was  liable  to  become  mouldy  and  heated,  and 
thus  depreciate  in  value,  and  that  he  ought  to  take  some  means 
to  prevent  this. 

As  a result,  the  plaintiff  moved  some  of  the  tobacco,  standing 
the  bales  on  end  instead  of  leaving  them  in  piles.  The  plaintiff 
then  went  to  the  defendant  Jasperson  and  insisted  that  the 
tobacco  was  in  accordance  with  the  contract,  with  the  result 
that  Jasperson  caused  the  tobacco  to  be,  on  the  28th  March, 
inspected  again;  and,  though  he  again  refused  the  tobacco,  he 
advised  the  plaintiff  to  see  his  co-defendant  Bailey.  The  plaintiff 
went  to  Bailey,  and,  as  a result  of  their  interview,  Bailey  inspected 
the  tobacco  or  caused  it  to  be  inspected  on  the  7th  April.  Even 
the  plaintiff  admits  that  some  of  the  tobacco  had  become  mouldy 
on  the  7th  April;  and,  while  the  learned  trial  Judge  finds  that  the 
tobacco  was  not  mouldy,  heated,  or  too  high  in  case  when  put  in 
the  warehouse  at  Paincourt  on  the  16th  or  17th  March,  he  does 
not  find  that  it  was  not  heated,  too  high  in  case,  or  mouldy  on  the 
28th  March,  or  on  the  7th  April,  but  points  out  that  the  con- 
ditions of  the  weather  and  the  manner  of  storing  would  account 
for  the  moulding,  heating,  and  sweating,  which  condition  no 
doubt  developed  in  the  tobacco,  if  not  before  the  28th  March, 
at  least  very  shortly  after  that  date. 

Though  the  defendants  did  not  object  to  the  time  or  place  of 
delivery,  it  is  noticeable  that  the  plaintiff  was  careful  to  keep 
dominion  and  control  of  the  tobacco.  Had  he,  on  the  18th 
March,  when  the  tobacco  was,  according  to  the  finding  of  the 
trial  Judge,  in  proper  condition,  weighed  and  delivered  possession 
and  control  of  the  tobacco  to  the  defendants,  and  had  they  assented 
to  his  doing  so,  this  case  would  have  come  within  the  principles 
enunciated  in  Wilson  v.  Shaver  (1901),  3 O.L.R.  110;  the  property 
would  have  passed  to  the  defendants,  and  been  at  their  risk,  and 
they  would  have  been  liable  in  an  action  for  the  price:  Simmons 
v.  Swift  (1826),  5 B.  & C.  857;  but  I do  not  think  that  it  can  be 
successfully  contended  that  the  circumstances  here  shew  an 
intention  on  the  part  of  the  plaintiff  to  pass  the  dominion  and 
control  of  the  tobacco  to  the  defendants  until  it  had  been  weighed 
and  paid  for.  There  is  nothing  in  the  evidence  to  justify  a finding 
of  assent  by  the  defendants  to  such  a passing  over  of  dominion 
and  control.  The  plaintiff’s  claim  is  not  one  for  the  price  of  goods 
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sold  and  delivered,  but  an  action  for  damages  for  refusal  to  accept, 
and  is  only  consistent  with  an  intention  on  his  part  to  retain  the 
ownership. 

All  the  authorities  were  collected  and  considered  in  Wilson  v. 
Shaver , and  it  is  not  necessary  for  me  to  review  them  here.  See 
also  the  Sale  of  Goods  Act,  1920  (Ontario),  10  & 11  Geo.  V.  ch.  40, 
sec.  20,  Rule  3.  The  effectof  the  Wilson  case  is  stated  in  the  head- 
note  thus:' — • 

Whether  the  property  in  goods  contracted  to  be  sold  has  or 
has  not  passed  to  the  purchaser  depends  in  each  case  upon  the 
intention  of  the  parties.” 

Having  read  the  evidence  with  care  and  considered  it  in  the 
light  of  the  arguments  of  counsel,  my  conclusions  are  that  the 
plaintiff  did  not  intend  to  part  with  the  property  in  the  goods; 
that  the  defendants  did  not  intend  to  take  the  property  in  the 
goods,  and  that  the  property  therein  did  not  pass;  that,  con- 
sequently, the  risk  of  depreciation  in  value  from  moulding,  sweat- 
ing, heating,  or  from  improper  storing,  was  the  plaintiff’s  and  not 
the  defendants’,  and  the  damages  have  been  assessed  on  an 
improper  basis;  that  there  should  be  a re-assessment  of  damages 
on  the  basis  that  the  plaintiff  is  entitled  to  the  difference  between 
the  contract-price  and  the  market- value  of  the  goods  when  they 
were  refused  on  the  18th  March;  or,  if  there  was  no  market  there, 
then  to  the  difference  in  the  value  of  the  goods  in  the  condition 
they  then  were,  and  the  contract-price;  and  not  for  the  difference 
between  the  value  of  the  goods  when  they  were  sold  in  May  and  the 
contract- price:  see  Mason  & Risch  Limited  v.  Christner  (1918-20), 
44  O.L.R.  146,  47  O.L.R.  52,  and  48  O.L.R.  8,  46  D.L.R.  710, 
54  D.L.R.  653. 

I would  set  aside  the  judgment  appealed  from  and  refer  the 
matter  to  the  Master  to  re-assess  the  damages;  the  plaintiff  to  be 
entitled  to  costs  down  to  the  trial;  the  defendants  to  the  costs  of 
this  appeal;  the  costs  of  the  reference  and  further  directions  to  be 
reserved. 

Meredith,  C.J.O.,  and  Hodgins,  J.A.,  agreed  with  Ferguson, 

J.A. 

Magee,  J.A.,  agreed  in  the  result. 

Appeal  allowed. 
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Damages — Lessor  and  Lessee — Covenant  of  Lessor  to  Install  Elevator  in  Demised 
Premises — Proviso  for  Installation  by  Lessee  if  Undue  Delay  by  Lessor 
and  for  Deduction  of  Named  Sum  from  Rent — Action  for  Damages 
for  Breach  of  Covenant  — Lessee  not  Confined  to  Amount  Named 
in  Proviso — Measure  of  Damages — Cost  of  Installation — Damages  for 
Delay — Performance  of  Covenant — Duty  to  Minimise  Loss. 

The  defendant,  by  a lease  under  seal,  made  in  pursuance  of  the  Short  Forms  of 
Leases  Act,  demised  to  the  plaintiffs  certain  premises  for  5 years.  In 
addition  to  the  usual  covenants  and  provisoes,  the  lease  contained  a covenant 
by  the  lessor  to  install,  with  all  dufe  diligence,  an  elevator  upon  the  premises, 
with  a proviso  that  should  there  be  any  undue  delay  on  the  part  of  the 
lessor  in  the  installation  the  lessees  should  have  the  right  to  install  the 
elevator  and  deduct  from  the  rent  any  amount  paid  by  them  for  the  same, 
not  exceeding  $350.  The  defendant  did  not  install  the  elevator,  and  the 
plaintiffs  sued  for  breach  of  the  covenant : — 

Held , that  the  proviso  should  be  read  as  inserted  for  the  plaintiffs’  benefit, 
and  to  give  them  a remedy  in  addition  to  and  not  in  substitution  for  any 
other  remedy  they  would  be  entitled  to  on  the  defendant’s  breach  of  coven- 
ant. 

And  held,  that  the  plaintiffs’  damages  were  not  limited  to  the  sum  of  $350: 
they  were  entitled  as  damages  to  what  it  would  cost  them  to  install  the 
elevator  ($748)  and  to  damages  for  delay  ($140);  the  damages  were  accord- 
ingly assessed  at  $888,  and  judgment  was  pronounced  in  the  plaintiffs’ 
favour  for  that  sum,  on  condition  that  they  should  install  the  elevator; 
the  entry  of  judgment  -was  stayed  for  one  month,  and  if,  during  that  time, 
the  defendant  should  install  the  elevator  in  accordance  with  the  covenant, 
he  might  apply  to  have  the  damages  reduced  by  $748. 

The  plaintiffs  were  bound  to  minimise  their  less,  but  not  to  the  extent 
of  themselves  paying  for  the  installation  and  deducting  much  less  than 
the  cost. 

Tarrabain  v.  F erring  (1917),  35  D.L.R.  632,  approved  and  applied. 

Erie  County  Natural  Gas  and  Fuel  Co.  v.  Carroll,  [1911]  A.C.  105,  117,  applied. 

Judgment  of  the  County  Court  of  the  County  of  York  varied. 


An  appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  York  (Ward,  Co.C.J.)  in  an  action  to 
enforce  an  agreement  to  install  a rope  elevator  on  premises  leased 
to  the  plaintiffs  and  for  damages  for  breach  of  the  defendant’s 
covenant  to  install  the  elevator.  The  judgment  was  in  the  nature 
of  a mandatory  order  to  the  defendant  to  install  the  elevator 
within  90  days  and  for  $90  damages,  with  costs. 


October  28.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

G.  T.  Walsh,  for  the  appellant,  referred,  on  the  question  of 
specific  performance,  to  Fry  on  Specific  Performance,  5th  ed., 
pp.  46,  49,  66,  and  Canadian  Notes  to  the  5th  ed.,  pp.  66  a,  h,  c , and 
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d,  and  to  Ashton  v.  Payne  (1872),  19  Gr.  56;  and,  on  the  question 
of  damages,  to  Foa  on  Landlord  and  Tenant,  5th  ed.,  p.  227, 
and  Mason  & Risch  Limited  v.  Christner  (1918),  44  O.L.R.  146. 

E.  E.  Wallace,  for  the  plaintiffs,  respondents. 

December  30.  Ferguson,  J.A.: — The  plaintiffs’  claim  is  to 
enforce  an  agreement  to  install  an  elevator  in  53  and  55  Maria 
street,  Toronto,  and  for  damages. 

By  indenture  of  lease,  under  seal,  dated  the  15th  September, 
1919,  the  defendant  demised  to  the  plaintiffs  the  premises  known 
as  53  and  55  Maria  street,  to  hold  for  a term  of  5 years  from  the 
15th  October,  1919.  The  lease  is  made  in  pursuance  of  the  Short 
Forms  of  Leases  Act,  and,  in  addition  to  the  usual  covenants  and 
provisoes,  contains  the  following: — 

“The  lessor  covenants  and  agrees  to  and  with  the  lessee  that 
he  will,  in  a location  designated  by  the  lessee,  install  with  all  due 
diligence  a rope  freight  elevator.  Provided  that  should  there  be 
any  undue  delay  on  the  part  of  the  lessor  in  the  installation  of  the 
said  elevator  the  lessee  shall  have  the  right  to  install  said  elevator 
and  deduct  any  amount  paid  by  the  said  lessee  for  same,  not 
exceeding  in  all  the  sum  of  three  hundred  and  fifty  dollars  ($350.00) 
from  the  rent  herein  reserved  as  the  same  becomes  due.” 

The  plaintiffs  entered  into  possession  and  requested  the 
defendant  to  install  an  elevator,  but  he  refused  and  neglected  to 
do  so ; hence  this  action. 

The  defendant  pleads: — 

“ (3)  At  the  time  the  said  lease  was  made  it  was  agreed  between 
the  plaintiffs  and  defendant  that  the  defendant  should  install  on 
the  said  premises  a rope  freight  elevator,  and,  in  case  of  any  undue 
delay  on  the  part  of  the  defendant  in  the  installation  thereof, 
that  the  plaintiffs  should  install  the  same  and  deduct  any  amount 
paid  by  them  for  same,  not  exceeding  in  all  the  sum  of  $350,  from 
the  rent  of  the  premises. 

“(4)  The  defendant  says  that  if  there  was  any  undue  delay 
in  the  installation  of  the  said  elevator  (which  the  defendant  does 
not  admit),  the  plaintiffs  should  have  themselves  forthwith 
installed  or  caused  to  be  installed  the  said  elevator  and  deducted 
any  amount  paid  by  it  for  the  same,  not  exceeding  the  sum  of 
$350,  from  the  rent  of  the  said  premises.” 
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Though  the  defendant  does  not  ask  to  reform  the  lease,  he  was 
permitted,  in  face  of  the  objection  of  the  plaintiffs,  to  give  in 
evidence  the  draft  leases  and  certain  verbal  communications 
that  passed  between  the  parties  in  the  course  of  the  negotiations 
leading  up  to  the  execution  of  the  lease.  I do  not  think  such 
evidence  was  properly  admitted  or  can  be  allowed  to  affect  our 
interpretation  of  the  words  of  the  covenant.  (See  Inglis  v. 
Buttery  (1878),  3 App.  Cas.  552.) 

The  findings  of  the  learned  trial  Judge  read: — 

“The  covenant  of  the  defendant  to  put  in  the  rope  elevator 
is  absolute,  and  I find  that  the  plaintiffs  are  entitled  to  a mandatory 
order  directing  the  defendant  to  provide  and  install  a rope  freight 
elevator  in  the  defendant’s  building  at  53  and  55  Maria  street, 
in  the  city  of  Toronto,  in  the  location  already  designated  by  the 
plaintiff  company’s  managing  director  (Edwin  A.  Stevenson) 
within  ninety  (90)  days  from  this  date. 

“I  also  find  that  there  has  been  a breach  by  the  defendant  of 
the  contract  or  terms  of  the  lease  of  53  and  55  Maria  street,  which 
he  entered  into  with  the  plaintiffs  on  or  about  the  15th  September 
last,  and  I assess  the  damages  sustained  by  the  plaintiffs,  as  a 
result  of  the  defendant’s  breach  of  contract,  at  $90,  being  the 
monthly  increase  of  rent  of  $10,  payable  on  the  15th  days  of 
November  and  December,  1919,  and.  on  the  15th  days  of  January 
to  July,  1920.  I do  not  allow  the  additional  rent  payable  on  the 
15th  October,  1919,  considering  one  month  as  a reasonable  time 
for  the  installation  of  the  elevator. 

“There  will  therefore  be  judgment  for  the  mandatory  order 
directing  the  defendant  to  provide  and  install  a rope  freight 
elevator  in  the  said  building  at  53  and  55  Maria  street,  in  the  city 
of  Toronto,  in  the  location  already  designated  by  the  plaintiffs, 
within  90  days  from  this  date,  and  that  the  plaintiffs  recover  from 
the  defendant  the  sum  of  $90  for  breach  of  contract,  and  his  costs 
of  this  action. 

“There  will  be  20  days’  stay.” 

At  the  hearing,  counsel  agreed  that,  if  the  plaintiffs  were 
entitled  to  recover,  an  order  for  damages  should  be  substituted 
for  the  mandatory  order  of  the  trial  Judge,  and  in  that  event 
the  question  for  our  consideration  was  the  measure  of  damages. 
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Mr.  Walsh,  counsel  for  the  appellant,  argued  that,  by  the 
proviso  following  the  defendant’s  covenant,  the  parties  had  agreed, 
if  not  upon  an  alternative  performance,  at  least  upon  the  measure 
of  the  plaintiffs’  relief  in  case  the  defendant  failed  to  install  the 
elevator. 

Mr.  Wallace  argued  that  the  proviso  is  not  worded  as  an 
alternative  promise  by  the  defendant,  and  does  not  give  the 
defendant  any  right,  much  less  the  right  to  elect  in  favour  of  an 
alternative  manner  of  performance  of  his  covenant,  but  is  worded 
and  is  intended  to  confer  upon  the  plaintiffs  an  additional  remedy 
and  to  give  them  the  right  to  install  the  elevator  if  they  did  not 
chose  to  seek  remedy  by  action;  that  the  election  was  theirs,  and 
that,  having  elected  to  enforce  the  covenant,  they  are  entitled 
to  such  damages  as  reasonably  and  naturally  result  from  the 
breach  of  the  covenant,  or,  under  the  circumstances  of  the  peculiar 
case,  as  may  reasonably  be  presumed  to  be  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract  as  the  probable 
result  of  the  breach  of  it. 

I am  of  opinion  that  the  proviso  should  be  read  as  being 
inserted  for  the  plaintiffs’  benefit,  and  to  give  them  a remedy  in 
addition  to  and  not  in  substitution  for  any  other  remedy  they 
would  be  entitled  to  on  the  defendant’s  breach  of  covenant. 

This  brings  us  to  a consideration  of  the  measure  of  the  damages. 

The  plaintiffs  gave  evidence  of  inconvenience,  trouble,  expense, 
and  loss  suffered  in  carrying  on  their  business  without  an  elevator. 
The  defendant  gave  evidence  that,  at  the  time  the  lease  was  made, 
both  parties  estimated  the  cost  of  installing  the  elevator  at  $350; 
that  subsequent  inquiries  established  that  they  were  mistaken, 
and  that  it  would  cost  $748.  Calculated  on  the  basis  of  the 
plaintiffs’  loss  and  probable  loss  in  carrying  on  his  business  without 
the  elevator,  the  damage  would  exceed  the  cost  of  installing. 

The  measure  of  damages  has  been  considered  in  somewhat 
similar  circumstances  by  the  Alberta  Courts.  See  Steven  v. 
Pryce-Jones  Limited  (1913),  13  D.L.R.  746,  and  Tarrabain  v. 
F erring  (1917),  35  D.L.R.  632,  in  which  latter  case  the  Appellate 
Division  of  Alberta  laid  it  down  that  the  proper  measure  of 
damage  for  breach  of  a covenant  by  the  lessor  to  erect  a building 
suitable  for  the  lessee’s  purposes  is  the  actual  damage  sustained, 
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but  that  the  lessee  must,  as  far  as  reasonably  possible,  minimise 
this  loss,  if  that  may  be  done,  by  having  the  defects  repaired,  and 
that  he  was  entitled  to  recover  from  the  landlord  either  his  actual 
loss  or  the  cost  of  repairing,  whichever  was  the  least. 

The  reasoning  in  support  of  that  judgment  commends  itself 
to  me;  and,  applying  it  to  the  case  at  bar,  it  seems  to  me  that  the 
plaintiffs  are  entitled  as  damages  to  what  it  will  cost  to  install  the 
elevator,  i.e.,  $748,  and  also  to  damages  for  delay.  These  latter 
damages  the  trial  Judge  assessed  down  to  the  trial  at  $90.  Owing 
to  the  delay  occasioned  by  the  appeal,  I would  increase  the  damages 
for  delay  to  $140,  and  award  the  plaintiffs  judgment  for  $888, 
with  costs  here  and  below,  but  on  the  condition  that  they  install  the 
elevator. 

Under  the  circumstances,  I would  direct  that  the  entry  of 
judgment  be  stayed  for  one  month,  and  if,  during  that  time, 
the  defendant  shall  have  installed  the  elevator  in  manner  provided 
for  by  the  covenant,  he  may  apply  to  have  the  damages  awarded 
reduced  by  $748. 


Meredith,  C.J.O.,  and  Magee,  J.A.,  agreed  with  Ferguson, 
J.A. 

Hodgins,  J.A.: — I agree  with  my  brother  Ferguson  and  only 
desire  to  add  a word  as  to  the  argument  that  the  respondents’ 
damages  should  be  limited  to  $350. 

No  doubt  the  respondents  were  bound  to  mitigate  their  loss, 
and  the  alternative  right  given  them  under  the  covenant  would, 
prima  facie,  have  formed  the  proper  way  of  doing  so.  But  I 
think  the  rule  applicable  here  is  that  indicated  in  Erie  County 
Natural  Gas  and  Fuel  Co.  v.  Carroll,  [1911]  A.C.  105,  at  p.  117, 
where,  after  quoting  Lord  Esher  (in  Le  Blanche  v.  London  and 
North  Western  R.W.  Co.  (1876),  1 C.P.D.  286,  at  pp.  302,  303), 
“We  think  it  may  properly  be  said  that,  if  the  party  bound  to 
perform  a contract  does  not  perform  it,  the  other  party  may  do 
so  for  him  as  reasonably  near  as  may  be,  and  charge  him  for  the 
reasonable  expense  incurred  in  so  doing,”  Lord  Atkinson  adds, 
“But  whether  the  thing  done  was  a reasonable  thing  to  do  must  be 
determined  having  regard  to  all  the  circumstances.” 
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Here  the  cost  of  installing  the  elevator  was  much  more  than 
S3 50,  to  which  amount  the  respondents  would  be  limited  if  they 
themselves  installed  it,  and  I cannot  think  that  they  were  bound  to 
minimise  their  loss  if  in  doing  so  they  benefited  the  appellant  to 
the  extent  of  $398,  and  lost  that  amount  themselves.  This 
difference  in  cost  renders  it  impossible  to  apply  the  cases  relied 
on  by  Mr.  Walsh. 

Judgment  below  varied. 


[IN  CHAMBERS.] 

Rex  v.  Mark  Park. 

Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  41 — 
Person  Accused  of  Having  Intoxicating  Liquor  in  Place  other  than  “ Private 
Dwelling  House  in  which  he  Resides”  —House  Rented  but  not  actually  Occupied 
by  Defendant — Bona  Fides — “ Private  Residence” — Sec.  2 (i)  of  Act — 
“Exclusively  Occupied” — Person  Having  two  or  more  “ Residences ” — 
Possession  of  Liquor  not  necessarily  Restricted  to  one. 

Section  41  of  the  Ontario  Temperance  Act  makes  it  an  offence  for  a person 
^ to  have  intoxicating  liquor  in  any  place  “other  than  in  the  private  dwelling 
:7  house  in  which  he  resides.”  By  sec.  2 (i),  “private  dwelling  house”  means 
U “a  separate  dwelling  with  a separate  door  for  ingress  and  egress  and  actually 
r and  exclusively  occupied  and  used  as  a private  residence:” — 

Held,  that,  to  come  within  the  definition,  the  place  is  not  to  be  occupied  or 
used  otherwise  than  as  a private  dwelling  house. 

Whether  or  not  a place  comes  within  the  definition  is  largely  a question  of 
fact,  and  in  case  of  doubt  the  element  of  good  faith  is  a material  factor  in 
determining  its  character. 

The  purpose  of  the  addition  to  the  exception  in  sec.  41  of  the  words  “in  which 
he  resides”  is  to  limit  the  private  dwelling  house  in  which  a person  may  have 
liquor  to  one  in  which  he  resides  and  to  prohibit  his  having  it  in  a dwelling 
house  in  which  he  does  not  reside — they  do  not  point  to  an  actual  physical 
occupation  of  the  place,  if  the  bond  fide  residential  character  of  it  is  otherwise 
established. 

The  conviction  of  the  defendant  by  a magistrate  for  having  intoxicating  liquor 
in  a house  which  he  (the  defendant)  had  rented  and  in  which  he  intended  to 
live  with  his  family,  but  had  not  yet  moved  into,  was  quashed;  entire  good 
faith  on  the  defendant's  part  being  found  by  the  magistrate. 

A person  may  have  more  “residences”  than  one;  and  the  fact  that  the 
defendant  was  actually  living  in  apartments  in  another  house  at  the  time 
when  liquor  was  found  in  the  house  he  had  rented  did  not  conclusively  shew 
that  the  house  where  the  liquor  was  found  was  not  the  private  dwelling 
house  in  which  he  resided. 

Motion  to  quash  a conviction  of  the  defendant  by  one  of  the 
Police  Magistrates  for  the  City  of  Toronto,  for  having  intoxicating 
liquor  in  a place  other  than  the  private  dwelling  house  in  which  he 
(the  defendant)  resided,  contrary  to  sec.  41  of  the  Ontario  Temper- 
ance Act. 
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December  17.  The  motion  was  heard  by  Orde,  J.;  in 
Chambers. 

N.  S.  Macdonnell,  for  the  defendant. 

F.  P.  Brennan,  for  the  magistrate. 

December  30.  Orde,  J.: — The  accused  was  convicted  under 
the  Ontario  Temperance  Act,  by  one  of  the  Police  Magistrates  for 
Toronto,  on  the  9th  November,  1920,  of  having  liquor  in  a place 
other  than  the  private  dwelling  house  in  which  he  (the  accused) 
resided,  under  the  following  circumstances. 

Prior  to  the  acquisition  of  the  liquor  in  question,  the  accused 
lived  with  his  family  at  16  Elizabeth  street,  in  apartments  over  his 
shop.  He  had  ordered  some  liquor  from  China,  and,  being  informed 
that  he  could  not  keep  the  liquor  in  the  apartments  because  of 
their  connection  with  his  shop,  he  rented  a house,  No.  130  Elm 
street,  on  the  1st  August,  1920,  intending  to  move  into  it  with 
his  family.  The  house  required  some  repairs  because  the  roof 
was  leaking,  and  for  that  reason  the  accused  did  not  move  in 
immediately. 

The  liquor  arrived  from  China  and  passed  the  Customs  and 
was  delivered  to  the  accused  at  130  Elm  street  on  or  about  the 
6th  or  7th  August;  and  at  the  same  time  the  accused  sent  one 
of  his  sons  to  sleep  in  the  house.  It  is  probably  safe  to  assume 
that  the  object  in  having  the  son  sleep  there  was  to  safeguard  the 
liquor,  but  the  purpose  is  immaterial,  if  the  fact  that  the  son  was 
there  at  all  has  any  real  bearing  upon  the  point  raised  here. 

Before  the  accused  and  the  other  members  of  his  family  moved 
from  Elizabeth  street  to  130  Elm  street,  the  liquor  was  seized, 
and  the  magistrate  convicted  the  accused,  under  sec.  41  of  the 
Act,  of  the  offence  of  having  liquor  in  a place  other  than  the 
private  dwelling  house  in  which  he  resided.  The  magistrate’s 
decision  as  reported  makes  it  clear  that  he  had  no  doubt  as  to  the 
good  faith  of  the  accused,  and  he  found  the  accused  guilty  because 
he  felt  that  the  Act  compelled  him  to  do  so. 

The  point  raised  is  of  some  importance,  namely,  whether  under 
the  Act  a man  can  be  residing  in  two  places  at  the  same  time;  and 
also,  when  residence  in  a place  acquired  with  the  intention  of 
occupying  it  actually  begins. 
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On  the  argument  numerous  authorities  were  cited  by  counsel 
for  both  sides,  as  to  the  meaning  of  the  words  “ residence”  and 
“ resides,”  but  I do  not  find  them  very  helpful.  What  the 
authorities  do  establish  clearly,  however,  is  that  the  words  have 
a variety  of  meanings  according  to  the  statute  or  document  in 
which  they  are  used.  The  words  are  ambiguous  and  may  receive 
different  meanings  according  to  the  position  in  which  they  are 
found:  Naef  v.  Mutter  (1862),  31  L.J.C.P.  357;  Ex  p.  Breull 
(1880),  16  Ch.  D.  484. 

“ Private  dwelling  house”  is  defined  by  para.  ( i ) of  sec.  2 to 
mean  “a  separate  dwelling  with  a separate  door  for  ingress  and 
egress,  and  actually  and  exclusively  occupied  and  used  as  a private 
residence.”  What  is  the  meaning  of  the  words  “ actually  and 
exclusively  occupied  and  used?”  Do  they  mean  that  there  must 
be  at  all  times  a continuous  physical  occupancy  of  the  house  by 
some  person?  If  so,  then  the  family  could  not  leave  the  house 
and  lock  the  door,  in  order  to  go  to  church,  because  while  absent 
the  house  would  not  be  “occupied.”  Nor  could  the  family  close 
the  house  for  the  summer  months.  The  key  to  the  meaning  of 
this  definition  is  the  word  “exclusively.”  The  intention  is  that 
the  place,  to  come  within  the  definition,  shall  not  be  occupied 
or  used  otherwise  than  as  a private  dwelling  house.  There  must 
be  an  actual  occupation  and  user  in  the  sense  that  the  only  use 
to  which  the  dwelling  is  put  is  that  of  a private  residence.  It 
must  not  be  used  for  purposes  of  business,  or  as  a storeroom  or 
warehouse,  or  for  any  other  colourable  or  questionable  purpose. 
The  question  whether  or  not  the  place  comes  within  the  definition 
is  largely  a question  of  fact,  and  in  case  of  doubt  the  element  of 
good  faith  is  a material  factor  in  determining  its  character. 

If  a man  purchases  or  rents  a house,  and  either  by  himself  or 
through  some  one  else  enters  into  possession,  intending  to  make 
it  his  residence,  and  it  is  used  for  no  other  purpose,  then,  in  my 
judgment,  so  far  as  its  character  is  concerned,  it  is  a “private 
dwelling  house”  as  defined  by  the  Act,  though  at  the  time  he  may 
not  have  commenced  to  sleep  and  have  his  meals  there. 

Section  41  makes  it  an  offence  for  a person  to  have  liquor  in  any 
place  wheresoever  “other  than  in  the  private  dwelling  house  in 
which  he  resides.”  Now,  notwithstanding  that  the  house  here 
may  be  a “private  dwelling  house”  within  the  meaning  of  the  Act, 
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is  it  the  private  dwelling  house  in  which  the  accused  resided  at 
the  time  the  liquor  was  seized?  I think  it  is  important,  in  deter- 
mining this  question,  to  keep  in  view  the  intention  of  the  Act. 
While  it  is,  speaking  broadly,  a general  prohibitory  law,  it  intends 
to  exempt  from  its  operation  liquor  kept  in  a private  house  for 
private  consumption.  To  seek  to  destroy  that  broad  distinction 
between  what  is  forbidden  and  what  is  permitted  by  striving  to 
interpret  the  Act  so  as  to  limit  what  is  intended  to  be  permitted, 
is  just  as  vicious  as  it  would  be  to  endeavour  to  minimise  the 
explicit  prohibitions  of  the  Act.  Except  for  one  purpose,  sec.  41 
might  have  been  so  worded  as  to  permit  the  having  of  liquor  in 
“a  private  dwelling  house;”  the  words  “in  which  he  resides’ ’ 
really  add  nothing  so  far  as  the  residential  character  of  the  house 
is  concerned.  That  characteristic  is  already  fully  covered  by  the 
word  “dwelling.”  The  purpose  of  the  addition  of  the  words  “in 
which  he  resides”  is  to  limit  the  private  dwelling  house  in  which 
a person  may  have  liquor  to  one  in  which  he  resides  and  to 
prohibit  his  having  it  in  a dwelling  house  in  which  he  does  not 
reside.  In  other  words,  a man  may  keep  liquor  in  his  own  residence 
and  in  his  own  residence  only.  But  I do  not  think  that  the  words 
“in  which  he  resides”  in  any  other  respect  qualify  the  definition 
of  a private  dwelling  house,  or  are  intended  to  mean  an  actual 
physical  occupancy  of  the  place,  if  the  bona  fide  residential  character 
of  it  is  otherwise  established.  It  is  argued  that  to  hold  this 
means  that  a man  may  have  two  or  more  residences.  But  is  it 
not  the  fact  that  many  men  have  two  or  more  residences?  Take 
the  common  case  of  a man  living  half  the  year  in  the  city  and  the 
other  half  at  his  home  in  the  country.  Was  it  intended  by  the 
Act  that  he  must  choose  one  of  those  places  as  his  “residence” 
where  he  might  have  liquor  and  that  he  is  prohibited  from  having 
it  at  the  other  place?  That  a man  may  legally  have  more  than 
one  residence  for  some  purposes,  such  as  taxation,  is  not  unusual. 
I can  see  no  reason  for  holding  that  the  Act  intends  to  restrict 
a man’s  possession  of  liquor  to  one  of  his  private  dwelling  houses 
and  no  more.  The  use  of  the  word  “the”  in  the  phrase  “the 
private  dwelling  house”  might  be  interpreted  to  mean  “that 
one,”  and  so  to  restrict  the  place  to  “that  one  private  dwelling 
house  in  which  he  resides;”  but,  having  regard  to  the  context, 
and  to  the  intention  of  the  Act,  I do  not  think  it  should  be  given 
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any  such  meaning.  If  a man  resides  in  more  than  one  dwelling 
house,  then  each  of  such  dwelling  houses  is  “the”  dwelling  house  1920 

in  which  he  resides,  in  so  far  as  the  commission  of  any  offence  Rex 

under  sec.  41  is  concerned.  Mark 

Looking  at  the  whole  matter  broadly  and  fairly,  I think  that  Park. 


the  accused  was  in  fact  actually  occupying  and  exclusively  using 
130  Elm  street  as  his  private  residence  at  the  time  of  the  alleged 
offence.  His  occupation  was  actual,  the  house  was  being  used 
as  a private  residence  and  for  no  other  purpose,  and  the  residence 
was  his  residence  and  not  that  of  some  other  person.  The  whole 
proceeding  on  his  part  was  in  good  faith,  which  I think  in  such 
cases  as  this  is  a material  element  in  determining  the  character 
of  the  use  to  which  the  person  charged  is  putting  the  place. 

The  conviction  must  therefore  be  quashed,  with  the  usual 
order  for  the  magistrate’s  protection. 


[IN  CHAMBERS.]  1920 

Rex  v.  Helpert.  Dec.  31 

Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  41 — 

Having  Liquor  in  Place  other  than  Private  Dwelling  House — Evidence  to 
Support  Conviction — Information  for  Second  Offence — Proof  of  Previous 
Conviction — Procedure — Presumption  of  Regularity — Section  96  of  Act — 
Magistrate's  Certificate. 

The  defendant  was  convicted,  by  a magistrate,  of  unlawfully  having  intoxi- 
cating liquor  in  his  (the  defendant’s)  possession  in  a place  other  than  his 
private  dwelling  house.  The  magistrate  found  also  that  the  defendant 
had  been  previously  convicted  of  unlawfully  selling  liquor,  and  convicted 
as  for  a second  offence  against  the  Ontario  Temperance  Act : — 

Held,  upon  a motion  to  quash  the  conviction,  that  there  was  evidence  upon 
which  the  magistrate  could  reasonably  convict. 

Held,  also,  that,  although  there  was  no  express  finding  that  proof  of  the  prior 
conviction  was  made  in  the  manner  required  by  sec.  96  of  the  Act,  it  must 
be  presumed,  in  the  absence  of  evidence  or  circumstances  indicating  the 
contrary,  that  the  magistrate,  having  formally  certified  that  proof  of  the 
prior  conviction  was  made  before  him,  had  proceeded  regularly. 

While  para.  ( b ) of  sec.  96  states  a method  by  which  a prior  conviction 
may  be  proved — a method  which  is  merely  permissive — nowhere  is  the 
procedure  expressly  laid  down  by  which  the  magistrate  shall  “inquire 
concerning  such  previous  conviction”  (para.  (a)). 

And  the  motion  was  dismissed. 

Motion  to  quash  a conviction  of  the  defendant,  by  the  Police 
Magistrate  for  the  Town  of  Sudbury,  for  an  offence  against  the 
Ontario  Temperance  Act 

December  3.  The  motion  was  heard  by  Kelly,  J.,  in  Chambers- 
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G.  M.  Millar,  for  the  defendant. 
F.  P.  Brennan,  for  the  magistrate. 


[VOL. 


December  31.  Kelly,  J.: — On  the  20th  October,  1920,  the 
accused  was  convicted  before  the  Police  Magistrate  for  the  Town 
of  Sudbury  of  unlawfully  having  liquor  in  his  possession  (on  the 
9th  October,  1920)  in  a place  other  than  his  private  dwelling  house. 
The  magistrate  also  found  that  on  the  9th  February,  1919,  the 
accused  was  convicted  of  unlawfully  selling  liquor  on  that  date, 
in  the  town  of  Sudbury,  and  that  for  such  offence  a penalty  was 
then  imposed  upon  him;  and  that  therefore  his  conviction  on  the 
20th  October,  1920,  was  for  a second  offence  against  the  Ontario 
Temperance  Act. 

The  present  application  is  to  quash  the  conviction,  on  the 
following  grounds:  (1)  that  there  was  no  evidence  on  which  the 
magistrate  could  convict;  (2)  that  the  conviction  was  against  the 
law  and  the  weight  of  evidence;  and  (3)  “that  the  second  or  sub- 
sequent offence  was  not  properly  proven  before  the  Court,”  by 
which  was  no  doubt  meant  that  it  was  not  properly  proven  that 
there  had  been  a prior  conviction,  and  therefore  that  the  offence 
on  which  the  conviction  now  moved  against  was  made  was  not 
properly  proven  to  have  been  a second  or  subsequent  offence. 

On  the  record  of  the  proceedings  at  the  trial,  there  was  evidence 
on  which  the  magistrate  could  reasonably  convict;  and  there  was 
no  attempt  by  the  defence  to  contradict  or  explain  it;  no  evidence 
was  called  by  the  defence. 

The  information,  in  addition  to  charging  an  offence  on  the  9th 
October,  1920,  alleged  that  the  accused  on  the  9th  February,  1919,  - 
at  Sudbury,  was  convicted  of  having  unlawfully  sold  liquor  on  that 
date  at  Sudbury,  and  that  a penalty  (naming  it)  was  imposed 
upon  him  therefor. 

The  proceedings  upon  an  information  for  an  offence  against 
any  of  the  provisions  of  the  Ontario  Temperance  Act,  in  a case 
where  a previous  conviction  is  charged,  are  thus  set  forth  in 
para,  (a)  of  sec.  96  of  the  Act: — 

“(a)  The  magistrate,  justice  or  justices  of  the  peace  shall  in 
the  first  instance  inquire  concerning  such  subsequent  offence  only, 
and  if  the  accused  be  found  guilty  thereof  he  shall  then  be  asked 
whether  he  was  so  previously  convicted  as  alleged  in  the  informa- 
tion, and,  if  he  answers  that  he  was  so  previously  convicted,  he 


XL  VIII.] 


ONTARIO  LAW  REPORTS. 


629 


shall  be  sentenced  accordingly;  but,  if  he  denies  that  he  was  so 
previously  convicted  or  does  not  answer  such  question,  the  judge, 
magistrate  or  justice  shall  then  inquire  concerning  such  previous 
conviction  or  convictions.’ 7 

The  record  of  the  proceedings  signed  by  the  convicting  magis- 
trate, which  resulted  in  the  conviction  now  sought  to  be  quashed, 
sets  out  that,  “this  being  a subsequent  or  second  offence,  proof  is 
made  before  me  that  the  said  Sam  Helpert  was,  on  the  9th  day  of 
February,  1919,  at  the  town  of  Sudbury,  duly  convicted  of  an 
offence  in  contravention  of  the  Ontario  Temperance  Act.” 

Counsel  for  the  defence  argues  that  there  was  no  express  finding 
that  proof  of  the  prior  conviction  was  made  in  the  manner  required 
by  sec.  96,  and  that  it  cannot  be  assumed  that  such  proof  was 
duly  given.  On  the  other  hand,  there  is  nothing  to  shew  that  the 
magistrate  did  not  comply  with  the  Act  in  that  respect;  the 
defendant  offered  no  proof  and  made  no  objection  to  the  contrary. 
In  the  absence  of  such  evidence  or  some  circumstance  or  indi- 
cation arising  during  the  trial  to  shew  that  the  magistrate  did  not 
follow  the  provisions  of  sec.  96,  it  must  be  presumed  that,  having 
formally  certified  that  proof  of  such  conviction  was  made  before 
him,  he  proceeded  regularly. 

The  sequence  of  events  at  the  trial,  as  recorded  by  the  magis- 
trate, is  that,  after  the  close  of  the  evidence  on  the  charge  then 
being  tried,  there  was  a finding  of  guilt  thereon,  and  then  proof 
was  made  before  him  of  the  prior  conviction.  The  conviction 
states  that  the  prior  conviction  was  made  before  the  same  magis- 
trate; and  it  was  suggested  on  the  argument,  though  there  is  no 
evidence  to  support  it,  that  the  magistrate,  in  finding  that  there 
was  a prior  conviction,  acted  upon  his  own  personal  knowledge  of 
that  fact. 

In  the  view  I have  already  expressed,  it  is  unnecessary  to 
determine  here  and  now  whether  or  not  that  is  so.  In  this  con- 
nection it  may  be  observed  that,  while  para.  (&)*  of  sec.  96  states  a 
method  by  which  a prior  conviction  may  be  proved- — a method 
which  is  merely  permissive — nowhere  is  the  procedure  expressly 
laid  down  by  which  the  judge,  magistrate  or  justice  shall  “inquire 
concerning  such  previous  conviction  or  convictions.” 

The  application  is  dismissed  with  costs. 

*(b ) Such  previons  convictions  may ' be  proved  primd  facie  by  the 
production  of  a certificate  purporting  to  bef under  the  hand  of  the  convicting 
magistrate  . . . without  proof  of  signature  or  official  character. 
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[APPELLATE  DIVISION.] 
McCool  v.  Grant  & Dunn. 


Contract — Formation — Sale  of  Goods— Written  Offer — Written  Answer — 
“We  are  Prepared  to  Accept” — Condition  of  Acceptance — Fulfilment — 
Intention. 

The  parties  had  been  bargaining  for  the  purchase  and  sale  of  a stock  of  lumber, 
and  everything  had  been  finally  agreed  upon  and  settled  between  them, 
except  that  the  sellers  desired  assurance  satisfactory  to  their  bankers  as  to 
the  buyer’s  financial  standing.  The  defendants’  written  answer  to  the 
plaintiff’s  written  offer  to  buy  contained  the  words:  “We  ere  prepared  to 
accept  your  offer  provided  you  can  satisfy  our  bank  that  all  this  stuff  will 
be  paid  for  as  per  our  conversation.”  The  defendants’  bankers  were,  in 
due  course,  satisfied,  and  so  informed  the  plaintiff’s  bankers: — 

Held , having  regard  to  all  the  circumstances,  that  there  was  a completed 
contract — that  a sale  was  made  subject  to  the  bankers  being  satisfied  as  to 
the  financial  standing  of  the  buyer;  and  the  plaintiff  was  entitled  to  damages 
for  breach  of  the  contract. 

Judgment  of  Rose,  J.,  reversed. 


An  action  for  damages  for  breach  of  an  agreement  to  sell  and 
deliver  a stock  of  lumber. 


The  action  was  tried  by  Rose,  J.,  without  a jury,  at  Haileybury. 

J.  M.  Ferguson  and  W.  A.  Gordon , for  the  plaintiff. 

F.  L.  Smiley , for  the  defendants. 

December  31,  1920.  Rose,  J.: — After  negotiations  by  which  a 
price  was  arrived  at,  the  plaintiff,  in  the  defendants’  office,  and  at 
the  defendants’  request,  wrote  to  the  defendants  a letter  offering  to 
buy  the  lumber  at  a stated  price  (which  was  the  price  agreed  upon), 
and  setting  out  the  terms  of  payment  and  the  manner  in  which 
the  lumber  was  to  be  sorted,  shipped,  etc.;  and  the  defendants 
thereupon  wrote  and  delivered  to  him  a letter  in  which  they  said: 
“Referring  to  our  conversation  and  your  offer  . . . will  say 

we  are  prepared  to  accept  your  offer  provided  you  can  satisfy  our 
bank  that  all  this  stuff  will  be  paid  for  as  per  our  conversation.” 

The  plaintiff  then  saw  the  defendants’  banker,  whose  name  had 
been  announced  by  the  defendants,  and  the  defendants’  banker 
wrote  to  the  plaintiff’s  banker  for  information  as  to  the  plaintiff’s 
financial  standing.  The  information  having  been  given  on  the 
telephone,  and  the  plaintiff’s  banker  having  promised  to  confirm 
his  statement  by  letter,  the  defendants’  banker  informed  one  of 
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the  defendants  as  to  what  it  was,  and  afterwards,  after  the  con- 
firming letter  had  been  received,  but  without  instructions  from 
the  defendants  to  do  so,  wrote  to  the  plaintiff’s  banker  saying: 
“This  report  is  indeed  very  satisfactory,  not  only  to  us  but  to  our 
client.  We  have  also  had  a report  as  to  Messrs.  G.  A.  Grier  & 
Sons,  of  Montreal,  which  verifies  your  statement.” 

Messrs.  Grier  & Sons  were  dealers  to  whom  the  plaintiff  was 
reselling  the  lumber:  the  defendants  say,  and  the  plaintiff  denies, 
that  the  plaintiff  had  told  the  defendants  that  he  was  buying  as 
agent  for  Messrs.  Grier  & Sons;  and  the  defendants  say  that 
what  they  were  concerned  about  was  not  so  much  the  financial 
standing  of  the  plaintiff  as  the  standing  of  the  persons  for  whom 
they  supposed  him  to  be  acting. 

The  plaintiff’s  case  is,  that  the  defendants’  letter  above 
quoted  was  a conditional  acceptance  of  his  offer;  that  he  performed 
the  condition,  by  satisfying  the  bank  that  the  lumber  would  be 
paid  for;  and  that,  thereupon,  there  was  a binding  contract. 
The  defendants  say  that  what  they  meant  was  merely  to  state 
what  they  intended  to  do  in  case  the  report  obtained  by  their 
banker  was  satisfactory  to  them ; they  say  that  the  report  obtained 
was  not  what  they  required;  and  they  deny  that  there  ever  was  a 
complete  contract. 

What  the  defendants  say  as  to  the  intention  with  which  they 
wrote  their  letter  is,  I take  it,  immaterial;  the  question  is,  what  do 
the  words  mean,  either  standing  alone  or  construed  in  the  light 
of  the  circumstances  in  which  they  were  used?  That  the  expres- 
sion, “I  am  prepared  to  accept  (a  certain  price)”  may,  under 
certain  circumstances,  amount  to  an  offer  to  accept  such  price 
appears  from  Mr.  Justice  Middleton’s  judgment  in  Canadian 
Dyers’  Association  Limited  y.  Burton  (1920),  47  O.L.R.  259;  but, 
after  some  hesitation,  I have  reached  the  conclusion  that  the 
words,  “we  are  prepared  to  accept  your  offer,”  used  as  they  were 
used  in  the  defendants’  letter,  in  this  case,  do  not  amount  to  an 
acceptance.  Both  the  plaintiff  and  the  defendants  were  accustomed 
to  dealings  in  lumber  and  well  knew  the  necessity  for  a complete 
written  record  of  any  contract;  and  this  circumstance  seems  to  me 
to  demand  that  the  words  used  by  them  in  their  letters  shall  be 
construed  almost  with  the  strictness  which  would  be  applied  in  the 
case  of  a formal  document;  and  I cannot  think  that  in  the  inter- 
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pretation  of  a formal  document  a clause  to  the  same  effect  as  the 
whole  sentence  quoted  from  the  defendants’  letter  would  be  treated, 
unless  in  very  exceptional  circumstances,  as  meaning  the  same 
thing  as  “we  accept  your  offer,”  etc.  The  words  “are  prepared 
to”  must  have  been  inserted  for  some  purpose,  and  it  is  difficult 
to  give  any  meaning  to  them  unless  the  whole  sentence  is  taken  to 
amount  to  a statement  merely  that  the  defendants’  intention  was 
to  accept  the  offer  at  a future  time  if  something  happened  in  the 
meantime. 

There  is,  perhaps,  a further  difficulty  in  the  plaintiff’s  way. 
If  the  letter  amounts  to  an  acceptance  upon  condition,  the  plaintiff 
must  shew  strict  perfomance  of  the  condition;  and,  in  doing  that, 
the  first  thing  is  to  shew  exactly  what  the  condition  is.  Now, 
reading  the  letter  literally,  the  condition  is  that  the  bank  shall  be 
satisfied  that  the  lumber  will  be  paid  for  as  per  the  conversation 
between  the  parties.  If  that  was  the  condition,  it  would  not  be 
possible  to  find,  on  the  evidence,  that  it  was  fulfilled.  The  plaintiff, 
therefore,  cannot  succeed  unless  it  is  permissible  to  read  the  letter 
as  saying  what  I am  inclined  to  think  the  writer  of  it  intended  to 
say,  viz.,  “provided,  as  per  our  conversation,  that  you  can  satisfy 
our  bank  that  all  this  stuff  will  be  paid  for.”  However,  the 
question  as  to  the  construction  to  be  given  to  the  words  “as  per 
our  conversation”  was  not  argued,  and,  as  the  action  fails  upon 
the  ground  that  the  letter  was  not  an  acceptance  of  the  offer,  it  is 
unnecessary  to  decide  this  second  point. 

The  action  must  be  dismissed  with  costs. 

The  plaintiff  appealed  from  the  judgment  of  Rose,  J. 

February  22,  1921.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Latchford,  Middleton,  and  Lennox,  JJ. 

J.  M.  Ferguson,  for  the  appellant. 

H.  D.  Gamble,  K.C.,  for  the  defendants,  respondents. 

March  11.  The  judgment  of  the  Court  v^as  read  by  Meredith, 
C.J.C.P. : — That  the  writings  which  passed  between  the  parties 
on  the  17th  January,  1920,  were  intended  to  be  binding  upon 
them,  seems  to  me  to  be  beyond  doubt.  The  parties  had  been 
bargaining  for  the  purchase  and  sale  of  the  lumber  described  in 
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them,  and  everything  had  been  finally  agreed  upon  and  settled 
between  them,  except  that  the  sellers  desired  assurance  satis- 
factory to  their  bankers,  who  had  some  charge  upon  the  lumber, 
as  to  the  buyer’s  “financial  standing:”  the  sellers  naturally  wanted 
to  be  made  safe  in  regard  to  payment  for  their  lumber. 

Mr.  Grant,,  who  conducted  the  negotiations  for  the  defendants 
throughout,  was,  at  the  trial,  given  the  fullest  opportunity  to 
state,  or  suggest,  any  reason  for  the  writings  if  they  were  not  to 
be  binding  upon  any  one,  and,  as  was  to  have  been  expected,  was 
quite  unable  to  do  so. 

On  the  21st  January,  1920,  the  plaintiff  wrote  to  the  defendants 
a letter  beginning  with  the  words:  “In  reference  to  my  contract 
with  you  for  your  cut  of  jack  pine  and  spruce  lumber;”  which 
the  defendants  answered  on  the  23rd  January,  1920,  without  a 
word  of  repudiation  of  the  assertion  of  a contract,  but  objecting 
to  the  mode  of  sorting  the  lumber  which  the  plaintiff’s  letter  had 
asked  for:  and  as  to  the  finality  of  the  sale  saying  only,  “I  have 
had  no  definite  information  from  our  bank  yet;”  and  it  was  not 
until  early  in  the  next  following  month  of  February  that  the 
defendants  shewed  any  disposition  to  recede  from  their  agreement. 

The  grounds  upon  which  the  plaintiff  failed  at  the  trial  appear 
to  have  been:  that  the  parties  intended  that  any  agreement 
between  them  should  be  in  writing;  and  that  the  writings  which 
passed  between  them  did  not  sufficiently  prove  a completed  sale, 
by  reason  of  the  words:  “We ‘are  prepared  to  accept  your  offer 
provided  you  can  satisfy  our  bank  that  all  this  stuff  will  be  paid 
for  as  per  our  conversation,”  contained  in  the  defendants’  written 
answer  to  the  plaintiff’s  written  offer  to  buy. 

But,  having  regard  to  all  the  circumstances,  I can  perceive 
no  sufficient  reason  why  they  may  not  have  the  meaning  they 
were  intended  to  have:  that  the  sale  was  made  subject  to  the 
bankers  being  satisfied  as  to  the  financial  standing  of  the  pur- 
chaser. 

To  give  them  any  other  meaning  would  make  the  writings, 
which  were  intended  to  be  evidence  of  some  bargain,  of  no  effect 
whatever;  and  to  give  them  any  other  meaning  would  be  to  give 
them  a meaning  which  none  of  the  parties  thought  they  had,  as 
their  conduct,  in  writing  the  offer  and  answer,  and  exchanging 
them,  as  well  as  in  subsequent  correspondence  and  acts,  makes 
plain. 
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The  defendants’  bankers  were,  in  due  course,  satisfied,  as  their 
letter  of  the  29th  January,  1920,  shews,  in  these  words:  “We  thank 
you  for  your  letter  in  reference  to  Mr.  McCool’s  standing.  This 
report  is  indeed  very  satisfactory,  not  only  to  us  but  to  our  client.” 
At  the  trial  the  writer  of  that  letter  testified  that  he  informed. 
Mr.  Grant  of  the  information  he  had  had  respecting  the  plaintiff’s 
financial  standing,  and  that  he  understood  from  him  that  he  was 
satisfied  with  it,  and  that  it  was  Mr.  Grant’s  attitude  then  that 
prompted  him  to  write  the  letter  from  which  the  words  I have 
quoted  are  taken.  Though,  it  may  be  added,  the  requirements 
of  the  contract  are  only  that  the  bankers  should  be  satisfied. 

I am  in  favour  of  allowing  the  appeal  and  of  directing  that 
judgment  be  entered  in  the  action  for  the  plaintiff. 


Appeal  allowed. 


./ 
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SUPREME  COURT  OF  ONTARIO. 


RULE  OF  COURT. 

At  a meeting  of  the  Judges  held  on  the  3rd  December,  1920, 
Rule  773  (i)  was  passed,  to  come  into  force  on  the  1st  February, 
1921 : — 

773  (i).  In  Rule  494  (1),  add  after  the  word  “down”  the 
words  “or  withn  30  days  thereafter.” 

And  add : — - 

494  (3)  The  time  limited  by  this  Rule  may  be  extended  by 
the  order  of  a Judge  of  the  Appellate  Division. 

494  (4)  In  County  Court  appeals  where  copies  of  the  evidence 
and  proceedings  at  the  trial  are  necessary  a certificate  from  the 
Judge  that  such  copies  have  been  ordered  from  the  stenographer 
shall  be  deemed  to  dispense  with  including  such  evidence  and 
proceedings  in  the  papers  certified  and  the  appeal  may  be  set  down 
without  such  copies  upon  the  appellant’s  solicitor  undertaking  to 
deposit  them  as  soon  as  they  are  received  from  the  stenographer. 

494  (5)  In  default  of„  compliance  with  this  Rule  the  appeal 
shall  be  deemed  to  be  abandoned  and  shall  be  struck  off  the  list. 


45 — 48  o.l.r. 
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' Ontario  cases  decided  on  appeal  to  the  Supreme  Court  of 
Canada*  and  reported  since  the  publication  of  vol.  47  of  the 
Ontario  Law  Reports:— - 

Faulkner  v.  Faulkner,  46  O.L.R.  69,  affirmed  by  the 
Supreme  Court  of  Canada:  Faulkner  v.  Faulkner,  60  Can. 
S.C.R.  386. 

Follick  v.  Wabash  R.R.  Co.,  45  O.L.R.  528,  affirmed  by  the 
Supreme  Court  of  Canada:  Wabash  R.W.  Co.  v.  Follick,  60 
Can  S.C.R.  375. 

Geddes  Brothers  v.  American  National  Red  Cross,  47  . 
O.L.R.  163,  reversed  by  the  Supreme  Court  of  Canada:  American 
National  Red  Cross  v.  Geddes  Brothers,  60  Can.  S.C.R.  143. 

Hallam  (John)  Limited  v.  Bainton,  45  O.L.R.  483,  affirmed 
by  the  Supreme  Court  of  Canada:  Bainton  v.  John  Hallam 
Limited,  60  Can.  S:C.R.  325. 

Henderson  v.  Strang,  45  O.L.R.  215,  affirmed  by  the  Supreme 
Court  of  Canada:  Henderson  v.  Strang,  60  Can.  S.C.R.  201. 

Union  Natural  Gas  Co.  of  Canada  and  Township  of 
Dover,  Re,  47  O.L.R.  1,  affirmed  b^  the  Supreme  Court  of 
Canada:  Union  Natural  Gas  Co.  of  Canada  v.  Corporation 
of  the  Township  of  Dover,  60  Can.  S.C.R.  640. 

*No  Ontario  cases  decided  on  appeal  to  the  Judicial  Committee  of  the 
Privy  Council  have  been  reported  since  the  publication  of  vol.  47  of  the  Ontario 
Law  Reports. 


INDEX. 


ABANDONMENT. 

See  Highway,  3. 


ABATEMENT. 

See  Vendor  and  Purchaser, 


ACCIDENT. 

See  Highway' — Negligence. 


ACCIDENT  INSURANCE. 

See  Insurance,  1. 


ACQUIESCENCE. 

See  Highway,  3. 


ACT  OF  GOD. 

See  Railway,  1. 

ADMINISTRATOR. 

See  Trusts  and  Trustees. 


ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 


AFFIDAVITS. 

See  Ontario  Temperance 
Act,  2 — Vendor  and  Pur- 
chaser, 3. 


AGENT. 

See  Contract,  3 — Ontario 
Railway  and  Municipal  Board 
— Parliamentary  Elections — 
Principal  and  Agent — Sale  of 
Goods,  1. 


AGREEMENT. 

See  Contract. 


AIDING  AND  ABETTING. 

See  Ontario  Temperance 
Act,  7. 


ALIMONY. 

See  Husband  and  Wife. 


AMENDMENT. 

See  Criminal  Law,  1 — 
Damages,  2 — Insurance,  1 — 
Ontario  Temperance  Act,  2, 
6,  9 — Principal  and  Agent. 


ANIMALS. 

Injury  Done  by  Domestic 
Animal  Trespassing  from  High- 
way— Escape  from  Railway-yard 
upon  Highway — Absence  of  Negli- 
gence of  Owner — Person  Injured 
upon  XJnfenced  Land  Adjoining 
Highway  — Damage — Remoteness 
— Character  of  Animal — Scienter 
— Municipal  By-law  — Unsatis- 
factory State  of  Law. 

Street  y.  Craig,  324. 

See  Arbitration  and  Award. 


APARTMENT  HOUSE. 

See  Ontario  Temperance 
Act,  12,  13. 


APPEAL. 

1.  Both  Parties  Desiring  to 
Appeal  from  same  Judgment — 
Different  Appellate  Tribunals — 
Priority  of  Plaintiffs’  Appeal  by 
Earlier  Filing  of  Security  — 
Supreme  Court  Act , R.S.C.  1906 , 
ch.  139 , sec.  75 — Privy  Council 
Appeals  Act,  R.S.O.  1914,  ch.  54, 
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APPEAL- — ( Continued .) 
sec.  3 — Motions  for  Allowance  of 
Security — Notice  of  Appeal. 

Montreuil  v.  Ontario  As- 
phalt Block  Co.  Limited,  18. 

2.  Notice  of  Appeal — Grounds 
not  Set  forth — Rule  1+93 — Jury 
Trial  — Objection  to  Judge’s 
Charge  not  Taken  at  Trial — 
Objections  Urged  upon  Hearing  of 
Appeal — Dismissal  of  Appeal — 
Evidence — Damages. 

Adams  y.  Windsor  Truck 
and  Storage  Co.,  446. 

See  Arbitration  and  Award 
— Costs,  2 — Damages,  2,  4 — 
Insurance,  2 — Principal  and 
Agent  — Solicitor  — Tele- 
phone Company. 


APPURTENANCE. 

See  Way. 


ARBITRATION  AND  AWARD. 

Liability  of  Township  Corpora- 
tion for  Injury  to  Sheep  by  Dogs — 
Action  upon  Award — Dog  Tax 
and  Sheep  Protection  Act,  1918, 
secs.  13, 11+  (1),  (2) — Investigation 
by  Sheep-valuers — Finding  as  to 
Amount  of  Damages — Appeal  by 
Owner  to  Minister  of  Agriculture 
• — Appointment  of  “ Competent 
Arbitrator  ”■ — Misconduct — Hear- 
ing one  Side  only — “Award” 
Increasing  Amount  of  Damages — 
Invalidity  of  Award  Set  up  in 
Answer  to  Action — Finality  of 
Award — Time  for  Moving  to  Set 
aside — Extension  of — Arbitration 
Act,  sec.  33  ( 1 ),  (2),  (3). 

Tourangeau  y.  Township  of 
Sandwich  West,  306. 

See  Railway,  3. 


ASSESSMENT  AND  TAXES. 

See  Highway,  3. 


ASSIGNMENT  OF  CAUSE  OF 
ACTION. 

See  Municipal  Corporations, 
3. 


ASSIGNMENTS  AND  PREF- 
ERENCES. 

Transaction  between  Insolvent 
Trader  and  Creditor  ( Brother ) 
immediately  before  General 
Assignment  for  Benefit  of  Credi- 
tors— Sale  of  Goods  of  Trader  by 
Brother — Proceeds  Paid  to  Insol- 
vent and  Transferred  by  Insolvent 
to  Brother — Real  Nature  of  Trans- 
action— Entry  in  Books  of  Insol- 
vent— Account  Sworn  to  by  Brother 
— Assignment  for  Benefit  of  Credi- 
tors Made  to  Brother — “Payment 
of  Money  to  a Creditor  ” — Assign- 
ments and  Preferences  Act,  sec.  6 
— Exception  — Preference  — 
Action  by  Subsequently  Appointed 
Assignee  to  Set  aside  Transaction 
— Sec.  13  of  Act — Reaching  ^Pro- 
ceeds of  Sale — Costs. 

Macfie  v.  Cater,  487. 


AUTOMOBILE. 

See  Negligence. 


AUTOMOBILE  INSURANCE. 

See  Insurance,  1. 


AWARD. 

See  Arbitration  and  Award. 
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BANKRUPTCY  AND  INSOL- 
VENCY. 

Petition  in  Bankruptcy  Fol- 
lowed by  Receiving  Order — Vol- 
untary Authorised  Assignment 
Made  between  Date  of  Service  of 
Petition  and  Notice  of  Hearing 
and  Return-day  of  Notice — In- 
effectiveness • — Bankruptcy  Act, 
1919,  secs.  3 (a),  4 (1),  (6),  9. 

Re  Croteau  and  Clark  Co. 
Limited,  359. 

See  Assignments  and  Pref- 
erences^— Company,  2 — Trusts 
and^Trustees. 

BANKS  AND  BANKING. 

See  Contract,  1 - — Gift  — 
Trusts  *and|Trustees. 


BEQUEST. 

See  Will. 

BILLS  AND  NOTES. 

$ee^PROMissoRY  Notes. 


BOND. 

SeeA  Vendor  and  Purchaser, 

2. 


BREACH!  OF  TRUST. 

See  TrustsJand  Trustees. 


BRIBERY. 

iSeeJJ  Parliamentary  Elec- 
tions. 


BUILDING. 

See  Landlord  and  Tenant — 
Municipal^Corporations,  1,  3. 


BY-LAWS. 

^ See  Animals' — Company,  1 — 
Highway,  3 — Municipal  Cor- 
porations. 


CARRIERS. 

Express  Company — Carriage  of 
Intoxicating  Liquors — Action  to 
Compel  ■ — Mandatory  Order, 
whether  Grantable  in  Action — 
Judicature  Act,  sec.  17 — u Just  or 
Convenient ” — Leave  to  \Serve 
Originating  Notice  for  Order  in 
Nature  of  Prerogative  Writ — • 
Jurisdiction  of  Dominion  Railway 
Board  oiler  Express  Companies — 
Railway  Act  of  Canada,  9 & 10 
Geo.  V.  ch.  68,  secs.  362-366 — 
Tolls  and  Tariffs — Jurisdiction  of 
Court - not  Ousted — Exportation 
from  Authorised  Export  Ware- 
house in  Ontario  to  another  Prov- 
ince— Bond  Fide  Transaction— 
Ontario  Temperance  Act,  secs,  4f 
46,  139 — Powers  of  Board  of 
License  Commissioners — Powers 
of  Ontario  Legislature — Inter- 
ference with  Trade  and  Commerce 
■ — Common  Carriers  ■ — Professed 
Business — Refusal  to  Carry  for 
Class — Mandate  of  Board. 

Graham  & Strang  v.  Domi- 
nion Express  Co.,  83. 

See  Ontario  Temperance 
Act,  7 — Railway,  1,  2. 


CASES. 

Ackroyd  v.  Smith  (1850),  10 
C.B.  164,  explained  and  dis- 
tinguished. Adamson  v.  Bell 
Telephone  Co.  of  Canada,  24. 

Amon  v.  Bobbett  (1889),  22 
Q.B.D.  543,  not  followed.  Frank 
v.  Rowlandson,  464. 

Atlas  Assurance  Co.  v.  Brownell 
(1899),  29  Can.  S.C.R.  537,  fol- 
lowed. Wampler  v.  British 
Empire  Underwriters  Agency, 
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CASES — ( Continued .) 
Attorney-General  v.  Roe,  [1915] 
1 Ch.  235,  240,  followed.  Foster 
v.  Brown,  1. 

Attorney-General  for  Manitoba 
v.  Manitoba  Licence  Holders’ 
Association,  [1902]  A.C.  73,  fol- 
lowed. Graham  & Strang  v. 
Dominion  Express  Co.,  83. 

Attorney -General  for  Ontario  v. 
Attorney -General  for  the  Domi- 
nion, [1896]  A.C.  348,  followed. 
Graham  & Strang  v.  Dominion 
Express  Co.,  83. 

Bacon,  In  re,  [1907]  1 Ch,  475, 
478,  479,  specially  referred  to. 
Re  Simonton,  41. 

Barnes,  Re  (1918),  42  O.L.R. 
352,  distinguished.  Bonham  v. 
Bonham,  434. 

Bonham  v.  Bonham  (1920),  47 
O.L.R.  535,  affirmed.  Bonham 
v.  Bonham,  434. 

Booth  v.  Ratte  (1890),  15  App. 
Cas.  188,  referred  to.  G. 
Tamblyn  Limited  v.  Austin,  98. 

Boston  Law  Book  Co.  v.  Canada 
Law  Book  Co.  Limited  (1918),  44 
O.L.R.  529,  affirmed.  Boston 
Book  Co.  v.  Canada  Law  Book 
Co.  Limited,  238. 

Brickies  v.  Snell,  [1916]  2 A.C. 
599,  referred  to.  Whitely  v. 
Richards,  537. 

Brown  v.  Patch,  [1899]  1 Q.B. 
892,  applied  and  followed.  Rex 
v.  Thompson,  163. 

Brown  v.  Walsh  (1919),  45 
O.L.R.  646,  followed.  Whitely 
y.  Richards,  537. 

Browne  v.  Dunn  (1893),  6 R. 
67,  followed.  Rex  v.  Foxton 
207. 

Canada  Bonded  Attorney  and 
Legal  Directory  Limited  v. 
Leonard-Par miter  Limited  (1918), 
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42  O.L.R.  141,  154,  followed. 
Marks  v.  Rocsand  Co.  Limited, 
224. 

Canada  Cement  Co.  v.  Fitz- 
gerald (1916),  53  Can.  S.C.R. 
263,  followed.  Adamson  v. 
Bell  Telephone  Co.  of 
Canada,  24. 

Carrique  v.  Beaty  (1897),  24 
A.R.  302,  referred  -to.  A.  D. 
Gorrie  Co.  Limited  v.  Whit- 
field and  Michaud,  605. 

Chapman  v.  Great  Western 

R. W.  Co.  (1880),  5 Q.B.D.  278, 
followed.  Pleet  v.  Canadian 
Northern  Quebec  R.W.  Co., 
351. 

Colonial  Investment  Co.  of 
Winnipeg,  Re  (1913),  15  D.L.R. 
634,  not  followed.  Re  Empire 
Timber  Lumber  and  Tie.  Co. 
Limited,  193. 

Commercial  Union  Assurance 
Co.  v..  Margeson  (1899),  29  Can. 

S. C.R.  601,  followed.  Wampler 
v.  British  Empire  Under- 
writers Agency,  13. 

Cooper  v.  Wandsworth  Board  of 
Works  (1863),  14  C.B.N.S.  180, 
distinguished.  Tourangeau  v. 
Township  of  Sandwich  West, 
306. 

Cramp  Steel  Co.  Limited,  Re 
(1908),  16  O.L.R.  230,  followed. 
Re  Empire  Timber  Lumber 
and  Tie  Co.  Limited,  193. 

Darley  Main  Collfery  Co.  v. 
Mitchell  (1886),  11  App.  Cas.  127, 
followed.  Foster  y.  Brown,  1. 

Davis  v.  Henderson  (1869),  29 
U.C.R.  344,  followed.  De  Vault 
v.  Robinson,  34. 

Duell  y.  Oxford  Knitting  Co. 
(1918),  42  O.L.R.  408,  explained. 
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Modern  Cloak  Co.  v.  Bruce 
Manufacturing  Co.,  469. 

Dunham  v.  Clare,  [1902]  2 K.B. 
292,  296,  297,  referred  to.  Hurst 
v.  Murray,  68. 

East  Middlesex  Case  (1903),  5 
O.L.R.  644,  followed.  Re  Gren- 
ville Provincial  Election, 
289. 

Edmonton,  City  of,  v.  Calgary 
and  Edmonton  R.W.  Co.  (1916), 
53  Can.  S.C.R.  406,  followed. 
Re  Toronto  Suburban  R.W. 
Co.  and  Rogers,  72. 

Ellis  v.  Hamilton  Street  R.W. 
Co.  (1920),  47  O.L.R.  526, 
reversed.  Ellis  v.  Hamilton 
Street  R.W.  Co.,  380. 

Ellis  v.  Loftus  Iron  Co.  (1874), 
L.R.  10  C.P.  10,  specially  referred 
to.  Street  v.  Craig,  324. 

Erie  County  Natural  Gas  and 
Fuel  Co.  v.  Carroll,  [1911]  A.C. 
105, 117,  applied.  Ideal  Phono- 
graph Co.  v.  Shapiro,  618. 

Ernst  Bros.  Co.  v.  Canada 
Permanent  Mortgage  Corporation 
(1920),  47  O.L.R.  3’62,  affirmed. 
Ernst  Bros.  Co.  v.  Canada 
Permanent  Mortgage  Cor- 
poration, 407.  , 

Evans  v.  Evans  (1790),  1 Hagg. 
Con.  35,  followed.  Bagshaw  v. 
Bagshaw,  52. 

Foster  v.  Viegel  (1889),  13  P.R. 
133,  applied  and  followed. 
Frank  v.  Rowlandson,  464. 

Gibbons  ( J.J .)  Limited  v. 
Berliner  Gramophone  Co.  Limited 
(1912),  27  O.L.R.  402,  followed. 
Brenner  v.  American  Metal 
Co.,  525. 

Gibson  v.  Hawes  (1911),  24 
O.L.R.  543,  approved  and  fol- 
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lowed.  Frank  v.  Rowlandson, 
464. 

Goff,  Re  (1914),  111  L.T.R.  34, 
distinguished.  Bonham  v.  Bon- 
ham, 434. 

Gold  Seal  Limited  v.  Dominion 
Express  Co.,  [1917]  3 W.W.R. 
649,  37  D.L.R.  769,  followed. 
Graham  & Strang  v.  Dominion 
Express  Co.,  83. 

Graham  & Strang  v.  Dominion 
Express  Co.  (1920),  48  O.L.R.  83, 
referred  to.  Rex  v.  Lemaire, 
475. 

Grand  Trunk  R.  W.  Co.  v. 
McAlpine,  [1913]  A.  C.  838, 
explained  and  distinguished. 
Luck  v.  Toronto  R.W.  Co., 
581. 

Grand  Trunk  R.  W.  Co.  v. 
McMillan  (1889),  16  Can.  S.C.R. 
543,  followed.  Pleet  v.  Can- 
adian Northern  Quebec  R.W. 
Co.,  351. 

Greenwell  v.  Low  Beechburn 
Coal  Co.,  [1897]  2 Q.B.  165,  not 
followed.  Foster  v.  Brown,  1. 

Hadley  v.  Baxendale  (1854), 
9 Ex.  341,  96  R.R.  742,  applied. 
Goodison  v.  Crow,  552. 

Hagen,  The,  [1908]  P.  189, 
201,  followed.  Brenner  v. 
American  Metal  Co.,  525. 

Hall  v.  Duke  of  Norfolk,  [1900] 
2 Ch.  493,  not  followed.  Foster 
v.  Brown,  1. 

Ham  v.  McPherson  (1842),  6 
U.C.  (O.S.)  360,  followed.  Pleet 
v.  Canadian  Northern  Quebec 
R.W.  Co.,  351. 

Hamilton  v.  Hamilton  (1920), 
47  O.L.R.  359,  discussed. 
Modern  Cloak  Co.  v.  Bruce 
Manufacturing  Co.,  469. 
Hamilton  Ideal  Manufacturing 
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Co.  Limited , Re  (1915),  34  O.L.R. 
66,  distinguished.  Re  Empire 
Timber  Lumber  and  Tie  Co. 
Limited,  193. 

Hately  v.  Merchants 1 Despatch 
Co.  (1884),  4 O.R.  723,  dis- 
tinguished. Montreuil  v.  Ont- 
ario Asphalt  Block  Co.  Lim- 
ited, 18. 

Hope  Brothers  Limited  v. 
Cowan , [1913]  2 Ch.  312,  applied 
and  followed.  G.  Tamblyn 
Limited  v.  Austin,  98. 

Howe  v.  Smith  (1884),  27  Ch. 
D.  89,  followed.  Whitely  v. 
Richards,  537. 

Hudson’s  Bay  Co.  and  Heffer- 
man,  Re,  [1917]  3 W.W.R.  167, 
39  D.  L.  R.  124,  followed. 
Graham  & Strang  v.  Dominion 
Express  Co.,  83. 

Jackson  v.  Cumming  (1917), 
12  O.W.N.  279,  followed.  De 
Vault  v.  Robinson,  34. 

James  ( F.T .)  Co.  v.  Dominion 
Express  Co.  (1907),  13  O.L.R. 
211,  followed.  Graham  & 
Strang  v.  Dominion  Express 
Co.,  83. 

Johnson  v.  Dominion  Express 
Co.  (1896),  28  O.R.  203,  followed. 
Graham  & Strang  v.  Dominion 
Express  Co.,  83. 

Jones  v.  Simes  (1890),  43  Ch. 
D.  607,  distinguished.  Preston 
v.  Hilton,  172. 

Katzman  v.  Mannie  (1919), 
46  O.L.R.  121,  varied.  Katzman 
v.  Mannie,  551. 

Kendrick  v.  Dominion  Bank 
and  Bownas  (1920),  47  O.L.R. 
372,  affirmed.  Kendrick  v. 
Dominion  Bank  and  Bownas, 
539. 
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Lick  v.  Rivers  (1901),  1 O.L.R. 
57,  explained.  Modern  Cloak 
Co.  v.  Bruce  Manufacturing 
Co.,  469. 

Lyle  v.  Richards  (1866),  L.R. 
1 H.L.  222,  referred  to.  G. 
Tamblyn  Limited  v.  Austin,  98. 

McCormack  v.  Toronto  R.W. 
Co.  (1907),  13  O.L.R.  656,  fol- 
lowed. Preston  v.  LIilton, 
172. 

McDowell  v.  Township  of  Zone 
(1920),  48  O.L.R.  268,  affirmed. 
McDowell  v.  Zone,  459. 

Mackenzie  v.  City  of  Toronto 
(1915),  7 O.W.N.  820,  followed. 
Preston  v.  Hilton,  172. 

Markt  & Co.  Limited  v. 
Knight  Steamship  Co.  Limited , 
[1910]  2 K.B.  1021,  followed. 
Preston  v.  Hilton,  172. 

Marrin  v.  Graver  (1885),  8 
O.R.  39,  specially  referred  to. 
Goodison  v.  Crow,  552. 

Mason  & Risch  Limited  v. 
Christner  (1918-20),  44  O.L.R. 
146,  47  O.L.R.  52,  48  O.L.R.  8, 
followed.  Bradley  v.  Bailey 
and  Jasperson,  612. 

Mason  & Risch  Limited  v. 
Christner  (1920),  47  O.L.R.  52, 
varied.  Mason  & Risch  Lim- 
ited v.  Christner,  8. 

May  v.  Belleville,  [1905]  2 Ch. 
605,  followed.  Adamson  v. 
Bell  Telephone  Co.  of  Can- 
ada, 24. 

Merritton,  Village  of,  v.  County 
of  Lincoln  (1917),  41  O.L.R.  6, 
applied  and  followed.  Township 
of  South  Grimsby  v.  County 
of  Lincoln  and  Township  of 
North  Grimsby,  211. 

Miller  v.  Tipling  (1918),  43 
O.L.R.  88,  97,  98,  applied. 
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Adamson  v.  Bell  Telephone 
Co.  of  Canada,  24. 

Mitchell  v.  Darley  Main  Col- 
liery Co.  (1884),  14  Q.B.D.  125, 
followed.  Foster  v.  Brown,  1. 

Montefiore  v.  Menday  Motor 
Components  Co.  Limited,  [1918] 
2 KB.  241,  followed.  Carr- 
Harris  v.  Canadian  General 
Electric  Co.,  231. 

Montreal  Street  R.W.  Co.  v. 
Normandin,  [1917]  A.C.  170, 
followed.  Rex  v.  Fedder,  341. 

Montreal  Trust  Co.  v.  Richard- 
son (1920),  46  0.  L,  R.  598, 
reversed.  Montreal  Trust  Co. 
v.  Richardson,  61. 

Morrow  v.  Lancashire  Insur- 
ance Co.  (1899),  26  A.R.  173, 
followed.  Wampler  v.  British 
Empire  Underwriters  Agency, 
428. 

Mullis  v.  Hubbard,  [1903]  2 
Ch.  431,  followed.  Preston  v. 
Hilton,  172. 

Muskoka  and  Parry  Sound 
Case  (1884),  1 Ont.  Elec.  Cas. 
197,  distinguished.  Re  Gren- 
ville Provincial  Election, 
289. 

Nutt’s  Settlement,  In  re,  [1915] 
2 Ch.  431,  distinguished.  Re 
Aston  and  White,  168. 

Oddy  v.  West  End  Street  R.W. 
Co.  (1901),  178  Mass.  341, 

approved.  Ellis  v.  Hamilton 
Street  R.W.  Co.,  380. 

Ogdens  Limited  v.  Nelson, 
[1904]  2 K.B.  410,  [1905]  A.C. 
109,  followed.  Smith  v.  Upper 
Canada  College,  120. 

Orr  v.  Orr  (1874),  21  Gr.  397, 
explained.  Gallinger  v.  Gal- 
LINGER,  590. 

Parry  v.  Parry  (1920),  47 


C A SE  S — (C  ontinued.) 
O.L.R.  217,  reversed.  Parry  v. 
Parry,  103. 

Peuchen  v.  Lamb  (1876),  25 
U.C.C.P.  588,  specially  referred 
to.  Tourangeau  v.  Township 
of  Sandwich  West,  306. 

Powell  v.  Kempton  Park  Race- 
course Co.,  [1899]  A.C.  143, 
applied  and  followed.  Rex  v. 
Thompson,  163. 

Prescott  Case  (1884),  1 Ont. 
Elec.  Cas.  88,  distinguished.  Re 
Grenville  Provincial  Elec- 
tion, 289. 

Reed  v.  Ellis  (1916),  38  O.L.R. 
123,  133,  referred  to.  Hurst  v. 
Murray,  68. 

Regina  v.  Doherty  (1899),  3 
Can.  Crim.  Cas.  505,  followed. 
Rex  v.  Johnson,  203. 

Regina  v.  N ewcastle-on-Tyne 
Corporation  (1889),  60  L.T.R. 
963,  distinguished.  Re  Con- 
solidated Telephone  Co.  Lim- 
ited and  Townships  of  Cale- 
don and  Erin,  140. 

Rex  v.  Barb  (1917),  35  D.L.R. 
102,  28  Can.  Crim.  Cas.  93,  not 
followed.  Rex  v.  Collina,  199. 

Rex  v.  Collina  (1920),  48 
O.L.R.  199,  distinguished.  Rex 
v.  Martel,  347. 

Rex  v.  Covert  (1916),  34  D.L.R. 
662,  28  Can.  Crim.  Cas.  25,  not 
followed.  Rex  v.  Collina,  199. 

Rex  v.  Davidson  (1917),  28 
Can.  Crim.  Cas.  44,  35  D.L.R. 
82,  approved  and  followed.  Rex 
v.  Powell,  492. 

Rex  v.  Harris  (1917)  , 41  O.L.R. 
366,  distinguished.  Rex  v.  De 
Angelis,  160. 

Rex  v.  Inspector  of  Leman 
Street  Police  Station  (1920),  36 
Times  L.R.  677,  [1920]  3 K.B. 
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72,  approved.  Re  Consolidated 
Telephone  Co.  Limited  and 
Townships  of  Caledon  and 
Erin,  140. 

Rex  v.  Kaplan  (1920),  47 
O.L.R.  110,  113,  followed.  Rex 
v.  Newton,  403. 

Rex  v.  Le  Clair  (1917),  39 
O.L.R.  436,  followed.  Rex  v. 
COLLINA,  199. 

Rex  v.  Le  Clair  (1917),  39 
O.  L.  R.  436,  considered  and 
explained.  Rex  v.  Lemaire, 
475. 

Rex  v.  Leduc  (1918),  43  O.L.R. 
290,  followed.  Rex  v.  Newton, 
403. 

Rex  v.  McDevitt  (1917),  39 
O.L.R.  138,  followed.  Rex  v. 
Fedder,  341. 

Rex  v.  Melvin  (1916),  38 
O.L.R.  231,  distinguished.  Rex 
v.  Collina,  199. 

Rex  v.  Moore  (1917),  41  O.L.R. 
372,  distinguished.  Rex  v. 
Newton,  403. 

Rex  v.  Moore  (1917),  41  O.L.R. 
372,  distinguished.  Rex  v. 
Faulkner,  500. 

Rex  v.  Nelson  (1914),  17 

D.L.R.  305,  22  Can.  Crim.  Cas. 
301,  approved  and  followed. 
Rex  v.  Powell,  492. 

Rex  v.  Saunders  (1906),  12 
O.L.R.  615,  applied  and  followed. 
Rex  v.  Thompson,  163. 

Richardson  v.  Canadian  Pacific 
R.W.  Co.  (1890),  19  O.R.  369, 
followed.  Pleet  v.  Canadian 
Northern  Quebec  R.W.  Co., 
351. 

Robinson  v.  McGillivray 
(1906),  13  O.L.R.  232,  disting- 
uished. Macfie  v.  Cater,  487. 
Rooney  v.  Petry  (1910),  22 
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O.  L.  R.  101,  approved.  De 
Vault  v.  Robinson,  34. 

Saner  v.  Bilton  (1879),  11  Ch. 
D.  416,  followed.  Frank  v. 
Rowlandson,  464. 

Saunders  v.  The  King  (1907), 
38  Can.  S.C.R.  382,  applied  and 
followed.  Rex  v.  Thompson, 
163. 

Schmidt  v.  Wilson  and  Canham 
Limited  (1920),  47  O.L.R.  194, 
affirmed.  Schmidt  v.  Wilson 
and  Canham  Limited,  257. 

Smith  v.  Smith  (1898-99),  29 
O.R.  309,  26  A.R.  397,  explained. 
Gallinger  v.  Gallinger,  590. 

Smith  v.  Upper  Canada  College 
(1920),  47  O.L.R.  37,  reversed. 
Smith  v.  Upper  Canada  Col- 
lege, 120. 

Smith  v.  The  Queen  (1878), 
3 App.  Cas.  614,  distinguished. 
Tourangeau  v.  Township  of 
Sandwich  West,  306. 

Solicitor , Re  (1920),  47  O.L.R. 
522,  affirmed.  Re  Solicitor, 
363. 

Stack  v.  Dowd  (1907),  15 
O.L.R.  331,  referred  to.  A.  D. 
Gorrie  Co.  Limited  v.  Whit- 
field and  Michaud,  605. 

Steedman  v.  Drinkle,  [1916]  1 
A.C.  275,  explained.  Dobbin  v. 
Niebergall,  343. 

Strong  v.  Bird  (1874),  L.R. 
18  Eq.  315,  distinguished.  Bon- 
ham v.  Bonham,  434, 

Tarrabain  v.  F erring  (1917), 
35  D.L.R.  632,  approved  and 
applied.  Ideal  Phonograph 
Co.  v.  Shapiro,  618. 

Thorburn  v.  Barnes  (1867), 
L.R.  2 C.P.  384,  specially  referred 
to.  Tourangeau  v.  Township 
of  Sandwich  West,  306. 


XL  VIII.] 


INDEX. 


645 


CASES' — ( Continued .) 
Thorpe  v.  Brumfitt  (1873),  L.R. 
8 Ch.  650,  referred  to.  Adamson 
v.  Bell  Telephone  Co.  of 
Canada,  24. 

Tillett  v.  Ward  (1882),  10 

Q.B.D.  17,  specially  referred  to. 
Street  v.  Craig,  324. 

Tompkins  v.  Brockville  Rink 
Co.  (1889),  31  O.R.  124,  followed. 
Preston  v.  Hilton,  172. 

Toronto  Suburban  R.W.  Co. 
and  Rogers , Re  (1919),  46  O.L.R. 
201,  affirmed.  Re  Toronto 
Suburban  R.  W.  Co.  and 
Rogers,  72. 

Toronto  Suburban  R.W.  Co.  v. 
Everson  (1917),  54  Can.  S.C.R. 
395,  followed.  Re  Toronto 
Suburban  R.  W.  Co.  and 
Rogers,  72. 

Tr eleven  and  Horner ,'  In  re 
(1881)',  28  Gr.  624,  distinguished. 
Re  Aston  and  White,  168. 

Wallace  v.  City  of  Windsor 
(1916),  36  O.L.R.  62,  referred  to. 
Fuller  v.  City  of  Niagara 
Falls,  332. 

W allace  v.  Employers’  Liability 
Assurance  Corporation  (1911-13), 
25  O.L.R.  80,  26  O.L.R.  10, 
referred  to.  Ellis  v.  Hamilton 
Street  R.W.  Co.,  380. 

Walsh  v.  Willaughan  (1918), 
42  O.L.R.  455,  followed.  Dob- 
bin v.  Niebergall,  343. 

Walsh  v.  Willaughan  (1918), 
42  O.  L.  R.  455,  referred  to. 
Whitely  v.  Richards,  537. 

Wampler  v.  British  Empire 
Underwriters  Agency  (1920),  48 
O.L.R.  13,  reversed.  Wampler 
v.  British  Empire  Under- 
writers Agency,  428. 
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Weaver  v.  Sawyer  (1889),  16 
A.R.  422,  applied  and  followed. 
Frank  v.  Rowlandson,  464. 

Wilson  v.  Shaver  (1901),  3 
O.L.R.  110,  followed.  Bradley 
v.  Bailey  and  Jasperson,  612. 

Wilson  v.  United  Counties 
Bank  Limited , [1920]  A.C.  102, 
followed.  Adams  v.  Windsor 
Truck  and  Storage  Co.,  446. 

Yates , Ex  p.  (1857),  2 DeG  & 
J.  191,  distinguished.  A.  D. 
Gorrie  Co.  Limited  v.  Whit- 
field and  Michaud,  605. 

Yeomans  v.  Knight  (1919),  45 
O.  L.  R.  55,  followed.  Carr- 
Harris  v.  Canadian  General 
Electric  Co.,  231. 

Young  v.  Glover  (1857),  3 Jur. 
N.S.  637,  referred  to.  A.  D. 
Gorrie  Co.  Limited  v.  Whit- 
field and  Michaud,  605. 

CHARGE  ON  LAND. 

See  Mortgage. 


CHEQUE. 

See  Contract,  4 — Gift. 


CLERK  OF  THE  PEACE. 

See  Criminal  Law,  3. 


COLLISION. 

See  Negligence. 

COMMISSIONER. 

See  Discovery. 


COMMISSIONS. 

See  Contract,  3 — Principal 
and  Agent. 
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COMPANY. 

1.  Director — Payment  for  Ser- 
vices as  Manager — Authority  for 
— Resolution  of  Shareholders  at 
Special  Meeting — Notice  of  Meet- 
ing— Failure  to  Specify  Matters 
to  Come  before  Meeting — Meeting 
Irregularly  Called  — All  Share- 
holders not  Present — Shareholders 
Represented  by  Proxy — Scope  of 
Proxy’s  Authority  not  Shewn — 
Invalidity  of  Resolutions — Con- 
firmation of  Minutes  at  Sub- 
sequent Meeting  — - Effect  of  — 
Right  of  Plaintiff  to  Recover 
Remuneration  for  Services — Quan- 
tum Meruit — Evidence— By-law 
Unnecessary. 

Marks  v.  Rocsand  Co.  Lim- 
ited, 224. 

2.  Winding-up  — Petition  by 

Creditors  for  Order  under  Domi- 
nion Act — Company  Incorporated 
under  Ontario  Companies  Act  in 
Process  of  Voluntary  Winding-up 
under  that  Act — Insolvency  not 
Proved — Winding-up  Act,  R.S.C. 
1906,  ch.  144,  secs.  6 (b)  and  11 
(b),  ( e ) — Powers  of  Dominion 

Parliament — B ringing  Provincial 
Company  within  Dominion  Act 
on  Grounds  other  than  Insolvency 
— Binding  Effect  of  Decided  Cases 
— Ontario  Judicature  Act,  sec.  82 
(2)  — Power  to  Make  Order  ■ — 
Exercise  of  Discretion — Dismissal 
of  Petition. 

Re  Empire  Timber  Lumber 
and  Tie  Co.  Limited,  193. 

See  Contract,  1. 


COMPENSATION. 

See  Municipal  Corporations, 
2 — Railway,  3 — Vendor  and 
Purchaser,  2. 


[vol. 

CONSIDERATION. 

See  Contract,  6 — Damages, 
4 — Promissory  Notes,  1. 


CONSTITUTIONAL  LAW. 

See  Carriers — Company,  2. 


CONTRACT. 

1.  Agreement  to  Subscribe  for 
and  Purchase  Shares  of  Company 

— Construction  — Underwriting 
Agreement  — Conditional  Under- 
taking • — Authority  to  Pledge 
Agreement  to  Banking  Institution 
— Assignment  to  Trust  Company 
■ — C ontingent  Liability— N otice — ■ 
Inquiry — Position  of  Pledgee. 

Montreal  Trust  Co.  y. 
Richardson,  61. 

2.  Construction  — Originating 
Motion — Rule  60 4 — Scope  of — 
Street  Railway — City  Corporation 

— Payments  • — Priority  between 
Corporation  and  Bondholders. 

Re  Toronto  R.W.  Co.  and 
City  of  Toronto,  319. 

3.  Employment  of  Person  to 
Obtain  Orders  for  Goods  from 
Government — Use  of  Influence — 
Payment  for,  by  Commission  on 
Value  of  Orders — Public  Policy — 
Void  Contract — Money  Paid  on 
Account  of  Commission  — Dis- 
missal of  Action  for  Balance — 
Costs. 

Carr-Harris  v.  Canadian 
General  Electric  Co.,  231. 

4.  Formation  — Agreement  for 
Sale  of  Land — Memorandum  in 
Writing  — Receipt  for  Money- 
deposit — Cheque  for  Deposit  not 
Cashed  and  not  Endorsed — Read- 
ing Documents  together — Statute 
of  Frauds  — Incomplete  Memo- 
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CONTRACT — (Continued.) 
randum — Omission  of  Essential 
Terms  — Mortgage  — Interest  ■ — 
Date  for  Giving  Possession — Dis- 
missal of  Action  for  Specific  Per- 
formance. 

Peterson  v.  Bitzer,  386. 

5.  Formation — Sale  of  Goods — 
Written  Offer — Written  Answer — • 
11  We  are  Prepared  to  Accept ” — 
Condition  of  Acceptance — Fulfil- 
ment— I ntention. 

McCool  v.  Grant  & Dunn, 
630. 

6.  Oral  Bargain  between  Father 
and  Son — Son  Put  in  Possession 
of  Farm — Promise  of  Father  to 
Convey  not  Fulfilled  at  Death — 
Consideration — Change  of  Posi- 
tion — Assumption  of  Incum- 
brances — ■ Making  Improvements 
— Statute  of  Frauds — Part  Per- 
formance— Action  by  Adminis- 
tratrix of  Father’s  Estate  for 
Possession — Counterclaim  by  Son 
for  Declaration  of  Right  to  Posses- 
sion — Evidence  of  Son  — Cor- 
roboration. 

Gallinger  v.  Gallinger, 
590. 

7.  Sale  of  Ore — Refusal  to  Com- 
plete Deliveries ■ — Breach — Excuse 
— Cause  beyond  Reasonable  Con- 
trol of  Vendor — Impossibility  of 
Performance — “Commercial  Im- 
possibility”■ — Liability  in  Dam- 
ages • — Measure  of  Damages  — 
Duty  to  Minimise  Loss— Each 
Delivery  Separate  Contract  — 
Diversion  of  Car-loads — Duty  to 
Buy  against — Market-price  of  Ore. 

Samuel  v.  Black  Lake  As- 
bestos and  Chrome  Co.  Lim- 
ited, 561. 


CONTRACT' — ( Continued .) 

8.  Sale  of  Set  of  Law  Reports 
at  Fixed  Price  per  Volume — Sale 
in  Advance  of  Issue  of  Volumes — 
“150  Volumes  more  or  less” — 
Estimate  — Representation  — 
Warranty  — Breach  ■ — Liability 
of  Vendee  to  Pay  for  Volumes  in 
Excess  of  150 — Counterclaim — 
Damages. 

Boston  Book  Co.  v.  Canada 
Law  Book  Co.  Limited,  238. 

See  Ontario  Temperance 
Act,  2 — Parliamentary  Elec- 
tions, 1 — Principal  and  Agent 
— Promissory  Notes — Sale  of 
Goods  'rAf.  Vendor  and  Pur- 
chaser. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Negligence. 


CONTROVERTED  ELEC- 
TIONS. 

See  Parliamentary  Elec- 
tions. 


CONVEYANCE  OF  LAND. 

See  Deed. 


CONVICTION. 

See  Criminal  Law — Ontario 
Temperance  Act. 


CORPORATION. 

See  Company  — Municipal 
Corporations. 


CORROBORATION. 

See  Contract,  6 — Gift  — 
Ontario  Temperance  Act,  4. 


CORRUPT  PRACTICES. 

See  Parliamentary  Elec- 
tions. 
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COSTS. 

1.  Scale  of — Action  Brought  in 
Supreme  Court  of  Ontario  — 
Declaration  as  to  User  of  Way — 
Judgment  for  Plaintiff  with 
Nominal  Damages  and  Costs — 
Question  of  Title  to  Land  not 
Involved — Jurisdiction  of  County 
Court — County  Courts  Act,  R.S.O. 
191  4,  ch.  59,  sec.  22  ( 1 ) (c),  (d). 

Parry  v.  Parry,  103. 

2.  Scale  of — Taxation — Action 
Brought  in  District  Court  — 
Counterclaim  Set  up  by  Defendant 
— Both  Claim  and  Counterclaim 
Dismissed  with  Costs — Costs  of 
Counterclaim  Taxed  on  County 
Court  Scale  - — Jurisdiction  of 
Division  Court — Right  to  Costs  of 
Counterclaim  on  same  Scale  as 
Action  — Title  to  Land  — Costs 
Limited  to  Amount  by  which 
Whole  Costs  Increased  by  Counter- 
claim— Order  of  District  Court 
Judge  Dismissing  Appeal  from 
Taxation — Right  of  Appeal  from, 
to  Divisional  Court  of  Appellate 
Division — County  Courts  Act,  sec. 
40  ( 1 ) (a),  (c),  (d). 

Frank  v.  Rowlandson,  464. 

See  Assignments  and  Pref- 
erences— Contract,  3 — Dam- 
ages, 2 • — Landlord  and  Tenant 
—Municipal  Corporations,  1, 
3 — Ontario  Temperance  Act, 
8,  18- — Solicitor. 


COUNTERCLAIM. 

See  Costs,  2. 


COUNTY  COURTS. 

Jurisdiction — Trial  of  Action 
in  Place  other  than  County  Town 
of  County  or  District  in  which 


[vol. 

COUNTY  COURTS — (Contd.) 
Action  Commenced  — County 
Courts  Act,  secs.  25,  26 — Rules 
245  (a),  767,  768 — Prohibition. 

Re  Petrie  Manufacturing 
Co.  v.  Wright,  481. 

See  Costs,  1. 


COURTS. 

See  Appeal — Costs — County 
Courts. 


COVENANT. 

See  Damages,  3,  4 — Vendor 
and  Purchaser,  2. 


CREDITORS. 

See  Assignments  and  Pref- 
erences — Bankruptcy  and 
Insolvency. 


CRIMINAL  LAW. 

1.  Indictment  for  Administer- 
ing Poison  with  Intent  to  Endanger 
Life — Amendment  Made  by  Judge 
at  Trial — Intent  to  Injure,  Ag- 
grieve, or  Annoy — Altering  Indict- 
ment Found  by  Grand  Jury — 
Defendant  Found  Guilty  of  Offence 
Charged  in  Amended  Indictment — 
Whether  Lesser  Offence  Included 
in  Original  Indictment — Power  to 
Amend — Criminal  Code,  secs.  277 , 
278,  951  — - Direction  for  New 
Indictment  under  sec.  1018  (e). 

Rex  v.  Voll,  437. 

2.  Keeping  Disorderly  House 
or  Place  for  Prostitution — Motor- 
car — “ Place”  — Criminal  Code, 
secs.  225,  228 — Inducement  to 
Persons  to  Visit  or  Frequent  Place 
— Element  in  Offence — Evidence — 
Motion  to  Quash  Conviction. 

Rex  v.  Thompson,  163. 
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CRIMINAL  LAW —(Continued.) 

3.  Magistrate’s  Conviction  — 
Failure  of  Magistrate  to  Transmit 
Conviction  and  Depositions  to 
Clerk  of  the  Peace — Ontario  Sum- 
mary Convictions  Act , sec . 8 — 
Effect  on  Conviction  — • Default 
Subsequent  to  Conviction — Direc- 
tory Provision — Motion  to  Quash 
Conviction — Absence  of  Prejudice. 

Rex  v.  Fedder,  341. 

4.  Magistrates’  Conviction  for 
Second  Offence  against  sec.  Jj.1  of 
Ontario  Temperance  Act — Failure 
to  Effect  Personal  Service  of  Sum- 
mons— Criminal  Code,  sec.  658 — 
Defendant  not  Present  at  Trial — 
Counsel  Appearing  for  Defendant 
and  Taking  Part  in  Trial,  though 
Objecting  to  Method  of  Service — 
Authority  of  Counsel — Retainer — • 
Evidence — Waiver  of  Irregularity 
No  Substantial  Wrong  Oc- 
casioned— Motion  to  Quash  Con- 
viction. 

Rex  v.  Johnson,  203. 

5.  Murder — Defences  ■ — • Justi- 
fiable Homicide  — Defending 
Honour  of  Girl  under  Protection 
of  Prisoner — Provocation — Crim- 
inal Code,  sec.  261 — Shot  Fired  in 
Heat  of  Passion — Manslaughter — 
Evidence  of  Statements  Made  by 
Deceased  to  Girl  but  not  Com- 
municated to  Prisoner  before  Shot 
Fired — I nadmissibility — State  of 
Mind  of  Prisoner  at  Time  of  Fir- 
ing — Testimony  of  Prisoner  — 
Denial  of  Intention  to  Hit 
Deceased — Inflammatory  Remarks 
of  Crown  Counsel  in  Addressing 
Jury  — Prejudice  — Question  of 
Law  - — • Limited  Jurisdiction  of 


CRIMINAL  LAW — (Continued.) 
Court  to  Grant  New  Trial — Code, 
secs.  1018,  1021. 

Rex  v.  Mouers,  505. 

6.  Theft — Indictment  for  Steal- 
ing Specific  Sum  of  Money — 
Bookkeeper  of  Brokers  Obtaining 
Credit  by  Falsification  of  Books — • 
Evidence  of  Theft  of  Smaller  Sums 
Made  Possible  by  False  Credit 
Given  — Cheques  Charged  to 
Account — Verdict  of  Jury  upon 
Indictment  Sustained  by  Proof  of 
Theft  of  Smaller  Sums. 

Rex  v.  Scott,  452. 

See  Ontario  Temperance 
Act. 


CROPS. 

See  Damages,  4. 


CROWN  COUNSEL. 

See  Criminal  Law,  5. 


CRUELTY. 

See  Husband  and  Wife. 


DAM. 

See  Vendor  and  Purchaser, 

2.  ‘ 


DAMAGES. 

1.  Breach  of  Executory  Agree- 
ment for  Purchase  of  Musical 
Instrument  from  Manufacturer — 
Consideration  Payable  in  Money 
and  Goods — Application  of  Prin- 
ciple of  Sale  — • Measure  of 
Damages  — Absence  of  Open 
Market  at  Place  of  Delivery — 
Onus— Actual  Loss  Sustained  by 
Vendors  upon  Resale. 

Mason  & Risch  Limited  v. 
Christner,  8. 


650 


ONTARIO  LAW  REPORTS. 


DAMAGES — ( Continued .) 

2.  Detention  of  Motor  Vehicle — 
Assertion  of  Lien  for  Repairs — 
Election — Form  of  Judgment — 
Return  of  Car — Appeal — Amend- 
ment of  Judgment — Substitution 
of  Award  of  Damages — Terms — 
Costs — Quantum  of  Damages. 

Katzman  v.  M ANNIE,  551. 

3.  Lessor  and  Lessee — Covenant 
of  Lessor  to  Install  Elevator  in 
Demised  Premises — Proviso  for 
Installation  by  Lessee  if  Undue 
Delay  by  Lessor  and  for  Deduction 
of  Named  Sum  from  Rent — 
Action  for  Damages  for  Breach  of 
Covenant — Lessee  not  Confined  to 
Amount  Named  in  Proviso — 
Measure  of  Damages-^-Cost  of 
Installation — Damages  for  Delay 
— Performance  of  Covenant  — 
Duty  to  Minimise  Loss. 

Ideal  Phonograph  Co.  v. 
Shapiro,  618. 

4.  Sale  and  Conveyance  of  Farm 
— Covenant  to  Give  Immediate 
Possession  — Representations  of 
Grantor — Action  for  Breach  of 
Covenant  and  for  Deceit — Tenant 
in  Possession  Refusing  to  Go  out — 
Rent  Payable  by  Tenant — Loss  of 
Crop  in  Ground  — Prospective 
Profits  from  Special  Crops  to  be 
Grown — Knowledge  of  Grantor — 
Evidence — Impossibility  of  Suc- 
cessful Growth  — Assessment  of 
Damages — Reduction  on  Appeal. 

Goodison  v.  Crow,  552. 

See  Animals  — Appeal,  2 — 
Arbitration  and  Award  — 
Contract,  7,  8 — Ontario  Tem- 
perance Act,  18 — Principal 
and  Agent — Sale  of  Goods,  1, 
2. 


[VOL. 

DEATH. 

See  Deed  — Gift  — Trial  — 
Will. 


DECEIT. 

See  Damages,  4. 


DECLARATION. 

See  Landlord  and  Tenant. 


DEDICATION. 

See  Highway,  1 . 


DEED. 

Conveyance  of  Land  to  Dead 
Person , 11  his  Heirs  and  Assigns” 
— Inoperative  Instrument — Title 
by  Possession — Limitations  Act — • 
Evidence — Possible  Disability  of 
Person  Claiming  under  Grantor. 

Re  O’Donnell  and  Nichol- 
son, 187. 

See  Way. 


DEPOSIT. 

S^Vendor  and  Purchaser, 
1,  4. 


DEPOSITIONS. 

See  Criminal  Law,  3. 


DETINUE. 

See  Damages,  2. 


DIRECTORS. 

See  Company,  1. 


DISABILITY. 

See  Deed. 
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DISCOVERY. 

Examination  of  Plaintiffs  Resi- 
dent Abroad — Place  for  Examina- 
tion— Rule  328 — 11  Just  and  Con- 
venient” — Practice  — Position  of 
Foreigner  Suing  in  Ontario  Court 
— Selection  of  Commissioner  to 
Take  Examination  in  Foreign 
Country. 

Modern  Cloak  Co.  v.  Bruce 
Manufacturing  Co.,  469. 


DISCRETION. 

See  Company,  2 - — Ontario 
Temperance  Act,  2 — Tele- 
phone Company — Writ  of  Sum- 
mons. 


DISORDERLY  HOUSE. 

See  Criminal  Law,  2. 


DISQUALIFICATION. 

See  Parliamentary  Elec- 
tions, 1. 


DISTRICT  COURTS. 

See  Costs,  2.  - 


DOG  TAX  AND  SHEEP  PRO- 
TECTION ACT. 

See  Arbitration  and  Award. 

DOMINION  RAILWAY 
BOARD. 

See  Carriers — Railway,  2. 


DONATIO  MORTIS  CAUSA. 

See  Gift. 


EASEMENT. 

See  Limitations  of  Actions 
— Way. 


ELECTION. 

See  Damages,  2.  1. 

46 — 48  o.l.r. 


ELECTIONS. 

See  Parliamentary  Elec- 
tions. 


EMBARGO. 

See  Sale  of  Goods,  1. 


ESTOPPEL. 

See  Highway,  1 — Way. 


EVIDENCE. 

See  Contract,  6 — Criminal 
Law,  5 — Deed  — Gift — Land- 
lord and  Tenant — Municipal 
Corporations,  2 — Ontario 
Temperance  Act — Promissory 
Notes,  1,  2 — - Railway,  1 — 
Will,  1. 

EXAMINATION  OF  PARTIES. 

See  Discovery. 


EXCAVATION. 

See  Land. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Promissory  Notes,  1 — 
Trusts  and  Trustees. 


EXEMPTION. 

See  Highway,  3. 


EXPORT. 

See  Ontario  Temperance 
Act,  1. 

EXPRESS  COMPANY. 

See  Carriers. 


EXPROPRIATION. 

See  Railway,  3. 


FACTORY. 

See  Municipal  Corporations, 
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FALSIFICATION  OF  BOOKS. 

See  Criminal  Law,  6. 


FATAL  ACCIDENTS  ACT. 

See  Trial. 


FINE. 

See  Ontario  Temperance 
Act. 


FISHING  PRIVILEGES. 

See  Vendor  and  Purchaser, 

2. 


FOREIGN  COMMISSION. 

See  Discovery. 


FOREIGN  COMPANY. 

See  Writ  of  Summons. 


FORFEITURE. 

See  Municipal  Corporations, 
2 — Ontario  Temperance  Act, 
19 — Vendor  and  Purchaser, 
1,4. 


FORUM. 

See  Writ  of  Summons. 


FRANCHISE. 

See  Telephone  Company. 


FRAUD  AND  MISREPRE- 
SENTATION. 

See  Insurance,  2. 


GAS  COMPANY. 

See  Municipal  Corporations, 

2. 


GIFT. 

Cheque  Drawn  hy  Customer  on 
Savings-bank  Account  for  Full 
Amount  to  Credit  of  Drawer — 
Delivery  of  Pass-book  with  Cheque 
— Deposit-receipt  — Presentation 


[VOL. 

GIFT — ( Continued .) 
of  Cheque  for  Payment  after  Death 
of  Donor — Bank  not  Notified  of 
Death — Revocation  of  Authority — 
Bills  of  Exchange  Act , sec.  167 — ■ 
Donatio  Mortis  Causa  or  inter 
Vivos  — Evidence  — Corrobora- 
tion— Ontario  Evidence  Act,  sec. 
12. 

Kendrick  v.  Dominion  Bank 
and  Bownas,  539. 

See  Promissory  Notes,  1 — 
Will. 


GRAND  JURY. 

See  Criminal  Law,  1. 


GUARDIANSHIP. 

See  Will,  2. 

HARD  LABOUR. 

See  Ontario  Temperance 
Act,  5. 


HAVING  LIQUOR. 

See  Ontario  Temperance 
Act. 


HIGHWAY. 

1.  Location  of  Original  Road- 
allowance  in  Township — Strip  of 
Land  between  Fence  of  Land- 
owner  and  Boundary  of  Road- 
allowance- — Ownership  Claimed  by 
Municipalty  — Performance  of 
Statute-labour  — Dedication  — 
Municipal  Act,  sec.  1+78 — Survey 
under  Order  in  Council — Effect  of 
— Surveys  Act,  sec.  18 — Estoppel. 

McDowell  v.  Township  of 
Zone,  268,  459. 

2.  Nonrepair — Injury  to  Per- 
son— Notice  of  Injury  not  Given 
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HIGHWAY — ( Continued .) 
in  Time — Municipal  Act,  sec. 
4-60,  sub-sec.  4 — 11  Reasonable 
Excuse  ” under  sub-sec.  5 — Hard- 
ship of  Law. 

Fuller  v.  City  of  Niagara 
Falls,  332. 

3.  Queenston  and  Grimsby  Road 
— Liability  of  Township  Corpora- 
tion for  Maintenance — Statutory 
Exemption — 45  Viet.  ch.  33,  sec. 
8 (0.) — Assessment — Legality  of 
Levy  upon  Township — Action  for 
Declaration — Previous  Action  in 
County  Court — Effect  of  Judg- 
ment of  County  Court — Judica- 
ture Act,  sec.  23 — Res  Judicata — 
Merger  of  Cause  of  Action — 
Improvement  of  Road  under  Good 
Roads  System — County  By-laws — 
Highway  Improvement  Act  — 
Abandonment  of  Right  of  Exemp- 
tion— Acquiescence — Authority  of 
Reeve — Absence  of  By-law. 

Township  of  South  Grimsby 
y.  County  of  Lincoln  and 
Township  of  North  Grimsby, 
211. 

See  Animals  — Municipal 
Corporations,  1,  2 — Ontario 
Railway  and  Municipal  Board 
— Trial. 


HIGHWAY  IMPROVEMENT 
ACT. 

See  Highway,  3. 


HOMICIDE. 

See  Criminal  Law,  5. 


HUSBAND  AND  WIFE. 

Alimony  — Cruelty  — Meaning 
of,  in  Law — Danger  to  Physical  or 
Mental  Health  — Evidence  — 


HUSB.  & WIFE — ( Continued .) 
Unreasonable  Demands  for  Sexual. 
Intercourse. 

Bagshaw  v.  Bagshaw,  52. 


IMPLIED  AGREEMENT. 

See  Principal  and  Agent. 


IMPOSSIBILITY  OF  PER- 
FORMANCE. 

See  Contract,  7. 


IMPRISONMENT. 

See  Ontario  Temperance 
Act,  5. 


IMPROVEMENTS. 

See  Contract,  6 — Highway, 

3. 


IMPROVIDENCE. 

See  Telephone  Company. 


INDICTMENT. 

See  Criminal  Law,  1,  6. 


INFANTS. 

See  Will,  2. 


INFLUENCE. 

See  Contract,  3. 


INFORMATION. 

See  Ontario  Temperance 
Act,  2,  10. 


INJUNCTION. 

See  Landlord  and  Tenant — 
Municipal  Corporations,  3. 


INSOLVENCY. 

See  Assignments  and  Pref- 
erences — Bankruptcy  and 
Insolvency  — Company,  2 — 
Trusts  and  Trustees. 
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[VOL. 


INSPECTOR. 

See  Ontario  Temperance 
Act,  18. 


INSURANCE. 

1.  Automobile  Insurance  — 
Construction  of  Policy — Peculiar 
Accident , whether  Covered  by 
Terms  of  Policy — Ambiguity — 
tc  Extended”  — Adjuster  — Estop- 
pel — Proofs  of  Loss  — Corres- 
pondence — Waiver  — Pleading — 
Action  Prematurely  Brought  — 
Amendment  Made  at  Trial — 
Technical  Defence — Real  Rights 
of  Parties — Rule  183. 

Wampler  v.  British  Empire 
Underwriters  Agency,  13,  428. 

2.  Life  Insurance  — Untrue 
Answers  of  Assured  in  Medical 
Examination  Forming  Part  of 
Application  — Answers  Acted 
upon  by  Insurers — Materiality 
of  Answers — Findings  of  Jury — 
Perversity— Judgment  of  Appel- 
late Court  upon  Evidence  Dis- 
regarding Findings  of  Immaterial- 
ity and  Negativing  Fraud  — 
Judicature  Act , sec.  27. 

Selick  v.  New  York  Life 
Insurance  Co.,  416. 


INTEREST. 

See  Contract,  4 — Promis- 
sory Notes,  1. 

INTOXICATING  LIQUORS. 

See  Carriers — Ontario  Tem- 
perance Act. 


JOINT  POWER  OF  APPOINT- 
MENT. 

See  Will,  3. 


JUDGMENT. 

See  Damages,  2 — Insurance, 
2 — Mortgage  — Vendor  and 
Purchaser,  2. 


JURISDICTION. 

See  Careless  — Costs  — 
County  Courts  — Criminal 
Law,  5 — Ontario  Railway  and 
Municipal  Board. 

JURY. 

See  Appeal,  2 - — Criminal 
Law,  5 — Insurance,  2 — Negli- 
gence — Street  Railway  — 
Trial. 


JUSTICE  OF  THE  PEACE. 

See  Criminal  Law,  3,  4 — 
Ontario  Temperance  Act. 


KEEPING  DISORDERLY 
HOUSE. 

See  Criminal  Law,  2. 


KEEPING  LIQUOR. 

See  Ontario  Temperance 
Act. 


LAND. 

Excavation  — Withdrawal  of 
Lateral  Support  from  Land  of 
Neighbour — Failure  to  Maintain 
Retaining  Wall — Subsidence  of 
Neighbour’s  Land — Liability  of 
Owner  Acquiring  Land  after 
Excavation  Made. 

Foster  y.  Brown,  1. 

See  Limitation  of  Actions 
— Vendor  and  Purchaser. 


LANDLORD  AND  TENANT. 

Lease  of  Part  of  Building  for 
Purposes  of  Store — Erection  by 
Landlord  of  Stairway  on  Outer  W all 
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LAND.  & TEN’T — ( Continued .) 
of  Store — Interference  with  Access 
of  Light — Derogation  from  Lessee’s 
Rights— Unauthorised  Use  of  Wall 
— Demise  Including  both  Sides 
of  Wall — Absence  of  Exception 
or  Reservation  in  Lease — Exclu- 
sive Use  of  Cellar  by  Lessee — 
Use  of  Vacant  Land  Adjoining 
Store  -i§i,  Evidence  — Admissibility 
— Ascertainment  of  Premises  In- 
cluded in  Lease - — C onduct  of 
Parties — Possession — Renewals  of 
Lease  — Seal  — Pleading  — Delay 
in  Taking  Proceedings  to  Stop 
Erection  of  Stairway — Injunction 
— Declaration— Costs. 

G.  Tamblyn  Limited  v. 
Austin,  97. 

See  Damages,  3. 


LANE. 

See  Way. 


LATERAL  SUPPORT. 

See  Land. 


LEASE. 

See  Landlord  and  Tenant. 


LEGISLATURE. 

See  Carriers — Company,  2 
— Parliamentary  Elections. 


LICENSE. 

See  Ontario  Temperance 
Act. 


LICENSE  COMMISSIONERS. 

See  Carriers — Ontario  Tem- 
perance Act,  1. 


LIFE  INSURANCE. 

See  Insurance,  2. 


LIGHT. 

See  Landlord  and  Tenant. 


LIMITATION  OF  ACTIONS. 

Dispute  as  to  Ownership  of 
Strip  of  Land  between  Houses 
on  Adjoining  Lots — Paper -title 
—Adverse  Possession-^-Evidence 
— Enclosure — Absence  of  Gate — 
Roof  of  House  Projecting  over 
Strip1— ^Easement. 

De  Vault  y.  Robinson,  34. 

See  Deed — Railway,  2. 

LIQUOR. 

See  Ontario  Temperance 
Act. 


MAGISTRATE. 

See  Criminal  Law,  3,  4 — 
Ontario  Temperance  Act. 


MAINTENANCE  OF  INFANTS. 

See  Will,  2. 


MANDAMUS. 

See  Carriers  — Municipal 
Corporations,  1. 


MANSLAUGHTER. 

See  Criminal  Law,  5. 


MARSHALLING  OF 
SECURITIES. 

See  Mortgage. 


MERGER. 

See  LIighway,  3. 

MISCONDUCT. 

See  Arbitration  and  Award 
— Ontario  Temperance  Act, 
2,  8. 


LIEN. 

See  Damages,  2. 
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MISDIRECTION. 

See  Negligence — Trial. 


MORTGAGE. 

Two  Parcels  of  Land  Mort- 
gaged by  one  Instrument  Exe- 
cuted by  two  Several  Owners — 
Subsequent  Conveyance  by  one 
Owner  of  his  Parcel  to  the  other, 
after  Second  Charge  Created  in 
Favour  of  Creditor — Assumption 
of  both  Debts  by  same  Person — 
Resort  by  Mortgagee  first  to  Parcel 
Charged — Marshalling  of  Securi- 
ties in  Favour  of  Charge — Subro- 
gation— Parties — Form  of  Judg- 
ment. 

Ernst  Bros.  Co.  y.  Canada 
Permanent  Mortgage  Corpo- 
ration, 407. 

See  Contract,  4 — Municipal 
Corporations,  3. 


MOTOR  VEHICLES. 

See  Insurance,  1 — Negli- 
gence — Street  Railway  — 
Trial. 


MOTOR  VEHICLES  ACT. 

See  Negligence. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  By-law  Regulating  Erection 
of  Buildings  in  City — Applica- 
tion for  Permit  to  Erect  Factory — 
“ Residential ” Street  not  so  De- 
clared— Amending  By-law  Giving 
Power  to  Inspector  of  Buildings 
to  Withhold  Permit  pending  De- 
cision of  Council — Ultra  Vires — 
Mandatory  Order — Costs. 

Cridland  v.  City  of  Tor- 
onto, 266. 


[vol. 

MUN.  CORPS. — ( Continued .) 

2.  Injury  to  Pipes  of  Gas  Com- 
pany Laid  under  Highway — Com- 
pensation under  Municipal  Act — 
Right  of  Company  to — Property 
of  Company— Injurious  Affection 
— Company's  Special  Act , 29  Viet, 
ch.  88  {Can.) — Pipes  Maintained 
in  same  Place  for  jO  Years — 
Presumption  of  Legality  — Gas 
Supplied  for  other  than  Lighting 
Purposes  — - Forfeiture — Evidence 
— Onusi — Effect  of  Unwarranteed 
User — Act  to  Extend  the  Powers 
of  Gas  Companies,  42  Viet.  ch.  23 
(0.) 

Re  Ottawa  Gas  Co.  and 
City  of  Ottawa,  130. 

3.  “ Residential  ” By-law  of 
City  — Permit  for  Erection  of 
Stables  in  Prohibited  Area — Qui 
tarn  Action  by  Property-owner  to 
Restrain  City  Corporation  and 
Licensees  from  Erecting  Buildings 

— Breach  of  By-law  — Locus 
Standi  of  Plaintiff — Individual 
Right  of  Action — Ownership  of 
Property  Transferred  pendente 
Life — Addition  or  Substitution  of 
Transferee  as  Party  Plaintiff — 
Nuisance — Threatened  Injury  — 
Assignment  of  Cause  of  Action — 
Personal  Action — Representative 
Capacity  ■ — Special  Injury  — 
Mortgagee — Injury  to  Security — 
Order  Continuing  Proceedings  — 
Discharge  of — Costs. 

Preston  v.  Hilton,  172. 

See  Arbitration  and.  Award 

— Contract,  2 — Highway  — 
Ontario  Railway  and  Muni- 
cipal Board — Telephone  Com- 


pany. 
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MURDER. 

See  Criminal  Law,  5. 


NEGLIGENCE. 

Collision  of  Street  Car  and 
Automobile  at  Street  Intersection 
in  City  — Findings  of  Jury  — 
Negligence  of  Motorman — Exces- 
sive Speed  of  Street  Car — Failure 
to'  Give  Warning  in  Time — Con- 
tributory Negligence  of  Driver  of 
Automobile  — Failure  to  Look 
twice  before  Attempting  to  Cross 
Tracks — Motor  Vehicles  Act,  sec. 
11  ( 1 ) [9  Geo.  V.  ch.  57,  sec.  3) — 
“ Where  the  Driver  has  not  a Clear 
View  of  Approaching  Traffic’ ’ — 
Statutory  Duty  to  Reduce  Speed — 
Judge’s  Charge — Misdirection  and 
Nondirection. 

Luck  v.  Toronto  R.W.  Co., 
581. 

See  Animals — Railway,  1 — 
Street  Railway — Trial. 


NEW  TRIAL. 

See  Criminal  Law,  5 — Trial. 

NONDIRECTION. 

See  Negligence. 


NONREPAIR. 

See  Highway,  2. 

NONSUIT. 

See  Trial. 

NOTICE. 

See  Contract,  1 — Railway,  1 
— Vendor  and  Purchaser,  4. 


NOTICE  OF  APPEAL. 

See  Appeal. 


NOTICE  OF  EXPROPRIA- 
TION. 

See_  Railway,  3. 


NOTICE  OF  INJURY. 

See  Highway,  2. 


NOTICE  OF  MEETING. 

See  Company,  1. 


NOTICE  OF  MOTION. 

See  Ontario  Temperance 
Act,  6. 


NUISANCE. 

See  Municipal  Corporations, 
3. 


ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

Order  for  Payment  by  Street 
Railway  Company  of  Cost  of 
Removal  of  Poles  and  Wires  of 
Electric  Commission  from  Streets 
of  City — Dangerous  Proximity  to 
Poles  and  Wires  of  Street  Railway 
Company — Dissent  of  Member  of 
Board — Determination  of  Ques- 
tion of  Law  by  Chairman — 
Ontario  Railway  and  Municipal 
Board  Act,  R.S.O.  1914 , ch.  186, 
sec.  7 - — Erroneous  Decision  — 
Common  Law  Liability — Statu-  \ 
tory  Liability — Ontario  Railway 
Act,  R.S.O.  1914,  ch.  185,  sec.  59 
— Jurisdiction  of  Courts — Absence 
of  Agreement — Position  of  Com- 
mission— Statutory  Agent  of  City 
Corporation. 

Re  Toronto  Electric  Com- 
missioners and  Toronto  R.W. 
Co.  and  City  of  Toronto,  115. 


NOTICE  OF  DISHONOUR. 

See  Promissory  Notes,  2. 


See  Telephone  Company. 
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ONTARIO  TEMPERANCE. 

ACT. 

1.  Magistrate’s  Conviction  for 
Offence  against  sec.  40 — Keeping 
Intoxicating  Liquor  for  Sale  with- 
out License — Action  of  Board  of 
License  Commissioners  — Export 
“Warehouse”  • — Licenses  not 
Issued — Secs.  40,  40,  and  139 
of  Act — Extra-provincial  Trade 
— Evidence  — Onus  — Motion  to 
Quash  Conviction — Sec.  88 — Pos- 
session of  Liquor  for  Purpose  of 
Export  from  Ontario  only — Law- 
ful Possession. 

Rex  v.  Lemaire,  475. 

2.  Magistrate’ s Conviction  for 
Offence  against  sec.  40 — Keeping 
Intoxicating  Liquor  for  Sale  with- 
out License  — Date  of  Offence 
wrongly  Stated — Motion  to  Quash 
Conviction  — Amendment  — Secs. 
101  and  102  of  Act — Evidence  of 
Offence  — 11  Sale”  — Delivery  — 
Appropriation  of  Liquor  to  Con- 
tract— Time  when  Property  Passes 
— Magistrate’ s Findings — Infer- 
ences— Review — Sale  of  Goods  Act, 

10  & 11  Geo.  V.  ch.  40,  sec.  20, 
Rule  5 — Conviction  for  Second 
Offence — Information  Laid  before 
Conviction  for  First  Offence — 
Secs.  58,  96,  97,  98  of  Temperance 
Act — Penalty — Sec.  58  (2) — 10  & 

11  Geo.  V.  ch.  78,  sec.  11 — 
Amendment  Making  Conviction 
as  for  First  Offence — Discretion — 
Sentence — Conduct  of  Magistrate 
— Improper  Affidavit. 

Rex  v.  Robins,  527. 

3.  Magistrate’s  Conviction  for 
Offence  against  sec.  40 — Keeping 
Intoxicating  Liquor  for  Sale  with- 
out License — Evidence  to  Support 


[vol. 

ONT.  TEMP.  ACT' — ( Continued .) 
Conviction — Presumption — Secs. 
67,  88 — Search-warrant — Primd 
Facie  Evidence  of  Possession — 
Motion  to  Quash  Conviction — 
When  Open  to  Review — Improper 
Admission  of  Evidence — Relevant 
Evidence  — - Hearsay  Evidence  — 
Effect  upon  Mind  of  Magistrate 
—Sec.  102a.  (8  Geo.  V.  ch. 
40,  sec.  19) — Substantial  Wrong 
— Ground  for  Reducing  Sentence. 

Rex  y.  Collina,  199. 

4.  Magistrate’ s Conviction  for 
Offence  against  sec.  40 — Selling 
Intoxicating  Liquor  Contrary  to 
Act — Evidence  of  Person  who 
Swore  he  Bought  Liquor  from 
Defendant  — Credibility  ■ — Bad 
Character  of  Witness — Want  of 
Corroboration — Question  for  Mag- 
istrate— Sec.  102a.  of  Act  ( 8 
Geo.  Vrch.  40,  sec.  19) — “Im- 
properly Admitted” — Sentence — 
Motion  to  Reduce — Heavy  Sen- 
tence for  First  Offence — Undue 
Severity — Magistrate’s  Statement 
of  Belief  that  Defendant  Guilty 
of  Perjury — Failure  to  Shew  that 
Sentence  Made  Heavier  on  that 
Account. 

Rex  v.  De  Angelis,  160. 

5.  Magistrate’s  Conviction  for 
Offence  against  sec.  40 — Selling 
Intoxicating  Liquor  Contrary  to 
Act  — Penalties  — Fine  — Im- 
prisonment— Hard  Labour — Sec. 
58  of  Act — Amending  Act,  10  & 
11  Geo.  V.  ch.  78,  sec.  11 — 
Interpretation  Act,  sec.  25 — “Sale 
of  Liquor  ’ ’ — Offence — License . 

Rex  v.  Powell,  492. 
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ONT.  TEMP.  ACT — (Continued.) 

6.  Magistrate’ s Conviction  for 
Offence  against  sec.  41 — “ Have 
Keep  or  Give”  Liquor  in  Place 
other  than  11  Private  Dwelling 
House” — Conviction  Bad  on  its 
Face  — No  Specific  Offence  — 
Motion  to  Quash  — - Notice  of 
Motion  not  Directed  to  Objection 
— Leave  to  Serve  Supplementary 
Notice  — Adjourned  Hearing  — 
Application  of  Magistrate  to 
Amend  or  Substitute  Amended 
Conviction — Conviction  for  “ Hav- 
ing” only — Opinion  of  Judge 
Hearing  Motion  as  to  Sufficiency 
of  Evidence  to  Support  Amended 
Conviction — Consideration  of  Evi- 
dence— Inference  from  Receipt  of 
Large  Quantity  of  Liquor  at 
Dwelling  House  and  Small  Quan- 
tity Found  when  Search  Made 

— Onus  ■ — Suspicion  — Benefit  of 
Doubt — Refusal  of  Amendment — 
Conviction  Quashed — Transporta- 
tion of  Liquor  from  one  Lawful 
Plaqe  to  another — Secs.  41,  43, 
88, 101,  102  of  Act. 

Rex  v.  Newton,  403. 

7.  Magistrate’ s Conviction  for 
Offence  against  sec.  41 — 11  Having” 
Intoxicating  Liquor  in  a Public 
Place — Carrier  for  Hire — Absence 
of  Possession  or  Control — Liquor 
being  Carried  from  Railway 
Station  to  Private  Dwelling  House 

— Sec.  43  of  Act  — Erroneous 
Views  of  Magistrate — Quashing 
Conviction  — Aiding  and  Abutting 
—Sec.  84  (2)  (7  Geo.  V.  ch.  50, 
sec.  30). 

Rex  v.  Cramer,  21. 

8.  Magistrate’s  Conviction  for 
Offence  against  sec.  41 — Having 


ONT.  TEMP.  ACT — (Continued.) 
Intoxicating  Liquor  in  Place  other 
than  “ Private  Dwelling  House” — 
Box  Said  to  Contain  Liquor — No 
Evidence  to  Shew  Contents — Label 
not  Evidence — Improper  Conduct 
of  Magistrate — Receiving  ex  Parte 
Statements  on  Behalf  of  Prosecutor 
before  Adjudication  — Evidence 

— Prejudice — Conviction  Quashed 

— Costs  — Protection  of  Magis- 
trate. 

Rex  v.  Hayton,  494. 

9.  Magistrate’ s Conviction  for 
Offence  against  sec.  41 — Having 
Intoxicating  Liquor  in  Place  other 
than  kt. Private  Dwelling  House” — 
Evidence  — Onus  — Inference  — 
Sec.  88  of  Act  — Conviction 
Quashed  — Amendment  — Secs. 
78,102. 

Rex  v.  Faulkner,  500. 

10.  Magistrate’ s Conviction  for 
Offence  againsi  sec.  41 — Having 
u Liquor”  in  Place  other  than 
Private  Dwelling  House— Evidence 
to  Support  Conviction — Informa- 
tion for  Second  Offence — Proof  of 
Previous  Conviction  — Procedure 

— Presumption  of  Regularity  — 
Section  96  of  Act  — Magistrate’s 
Certificate. 

Rex  v.  Helpert,  627. 

11.  Magistrate’s  Conviction  for 
Offence  against  sec.  41 — Having 
Intoxicating  Liquor  in  Place  other 
than  11  Private  Dwelling  House” — 
Liquor  Seized  upon  Highway  in 
Course  of  Carriage  to  Defendant' s 
House — Sale  at  Defendant's  House 
— Vendor  Taking  Risk  of  Delivery 
— Property  not  Passing — Sale  of 
Goods  Act,  1920,  secs.  18, 19,  20— 
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ONT.  TEMP.  ACT — {Continued) 
Absence  of  Evidence  that  Defend- 
ant in  Possession  or  Control  at 
Time  of  Seizure — Finding  of  Mag- 
istrate — No  Evidence  to  Support 
— Conviction  Quashed . 

Rex  y.  Chappus,  189. 

12.  Magistrate7 s Convictions  for 
Offences  against  sec.  41  — Having 
Intoxicating  Liquor  in  Place  other 
than  11  Private  Dwelling  House77 — > 
Living  Apartments  in  Second 
Storey  of  Building — Theatre  and 
Shops  on  Ground  Floor — One  Shop 
Occupied  by  Defendant  Living 
above — Mission-hall  on  Second 
Storey — Sec.  2 (i)  (i) — Proviso 
Added  by  8 Geo.  V.  ch.  40,  sec.  3— 
“Exclusively”  — Internal  Com- 
munication — Seizure  of  Liquor  of 
each  of  three  Defendants  at  same 
Time  and  Place — Distinct  Offences 
— Sec.  84  (3)  (7  Geo.  V.  ch.  50, 
sec.  30) — u Actual  Offender.77 

Rex  y.  Maker,  182. 

13.  Magistrate' s Conviction  for 
Offence  against  sec.  41 — Having 
Intoxicating  Liquor  in  Place  other 
than  11  Private  Dwelling  House77 — 
Suite  of  Rooms  in  Apartment 
House  ( noi  in  City) — Complete 
Separation  from  other  Suites  in 
Same  Building  — Separate  En- 
trances— Sec.  2 {%)  of  Act — Proviso 
(i) — Effect  of — Liquor  Kept  in 
Box  outside  of  House — Evidence — 
Inadmissible  Testimony  — Effect 
on  Result  — “ Some  Substantial 
Wrong 77 ■ — Sec.  102a.  (8  Geo.  V. 
ch.  40,  sec.  19). 

Rex  y.  Martel,  347. 


[vol. 

ONT.  TEMP.  ACT — -{Continued.) 
Intoxicating  Liquor  in  Place  other 
than  11  Private  Dwelling  House  in 
which  he  Resides77  — House  Rent- 
ed but  not  actually  Occupied  by 
Defendant  — Bona  Fides  — 
u Private  Residence77 — Sec.  2 (i)  of 
Act  — “Exclusively  Occupied7’  — 
Person  Having  two  or  more  “Resi- 
dences”— Possession  of  Liquor  not 
necessarily  Restricted  to  one. 

Rex  y.  Mark  Park,  623. 

15.  Magistrate7 s Conviction  for 
Offence  against  sec.  41 — Having 
“ Liquor 77  in  Place  other  than 
Private  Dwelling  House — Liquor 
Found  upon  Search  of  Premises — 
Evidence — Description  by  Witness 
of  what  was  Found — “Liquor” — 
Sufficiency — Sec.  2 (/)  of  Act — 
C ross-examination . 

Rex  v.  Foxton,  207. 

16.  Magistrate7 s Conviction  for 
Offence  against  sec.  4® — Intoxi- 
cating Liquor  in  Transit — Seal. 

Rex  v.  McGonegal,  499. 

17.  Magistrate7 s Conviction  for 
Second  Offence  against  Act  — 
Punishment — Construction  of  sec . 
58. 

Rex  v.  Sova,  497. 

18.  Search  by  Inspector  for 
Intoxicating  Liquor  in  Private 
Yacht  — Absence  of  Warrant  — 
Trespass — Secs.  66  ( 1 ),  67,  and 
70  of  Act — “ Vehicle 77 — Suspicion 
— Belief — Conduct  of  Defendant — 
Damages — C osts. 

Fleming  v.  Spracklin,  533. 


14.  Magistrate’’ s Conviction  for 
Offence  against  sec.  41 — Having 


19.  Seizure  of  Intoxicating 
Liquor  — Sec.  70  ■ — Forfeiture  — 
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ONT.  TEMP.  ACT — {Continued.) 
Evidence — Orders  of  Magistrate  — 
Motions  to  Quash. 

Rex  v.  Langlois,  Rex  v. 
Josephson,  303. 

See  Carriers  — Criminal 
Law,  4. 


OPEN  MARKET. 

See  Damages,  1. 


ORDER  IN  COUNCIL. 

See  Highway,  1. 


ORIGINATING  NOTICE. 

See  Carriers — Contract,  2. 


PARENT  AND  CHILD. 

See  Contract,  6. 


PARLIAMENT. 

See  Carriers — Company,  2. 


PARLIAMENTARY  ELEC- 
TIONS. 

1.  Provincial  Election  — Cor- 
rupt Practices — Bribery — Failure 
to  Prove  Agency— Gifts  of  Money 
to  Voters  py  Alleged  Agents — 
Evidence — Failure  to  Shew  Cor- 
rupt Intent — Promise  to  Aid  Voter 
in  Obtaining  Employment  for 
Daughter  — Vague  Reference  to 
Vote — Failure  to  Shew  Corrupt 
Intent — Inference  — Refreshments 
Furnished  by  Candidate  to  Voters 
after  Nomination  Convention — 
Ontario  Election  Act,  R.S.0. 1914, 
ch.  8,  secs.  168 , 169 — 11 At  a 
Meeting ” — Disqualification  — 
Contract  of  Candidate  with  Govern- 
ment— Contract  with  Incorporated 
Company  Controlled  by  Candidate 
— Separate  Entity  — Legislative 


PARLT’Y  ELECS. — ( Continued .) 
Assembly  Act,  R.S.O.  1914,  ch. 
11,  secs.  11,  12  ( b ). 

' Re  Grenville  Provincial 
Election,  Payne  v.  Ferguson, 
289. 

2.  Provincial  Election  — Cor- 
rupt Practices  — Expenses  of 
Candidate — Sums  Contributed  by 
Voters  — Promise  to  Repay  — - 
Inducement  to  Vote  — Ontario 
Election  Act,  sec.  167 — Implied 
Promise  to  Pay  Scrutineers  for 
Services — Payments  Made  after 
the  Election — Disguised  Payments 
for  Votes — Bona  Fides — Evidence 
— Bribery — Secs.  Ill,  167  ( 2 ) — 
Persons  Voting  with  Knowledge 
that  they  Have  no  Right — Sec.  177. 

Re  Dufferin  Provincial 
Election,  Johnson  v.  Slack, 
285. 


PART  PERFORMANCE. 

See  Contract,  6. 


PARTIES. 

See  Mortgage  — Municipal 
Corporations. 


PASSENGER. 

See  Railway,  2 — Street 
Railway. 


PAYMENT. 

See  Assignments  and  Pref- 
erences. 

PENALTY. 

See  Ontario  Temperance 
Act,  5,  17. 


PERJURY. 

See  Ontario  Temperance 
Act,  4. 
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PERMIT. 

See  Municipal  Corpora- 
tions, 1,  3. 

PETITION. 

See  Bankruptcy  and  Insol- 
vency— Company,  2. 


PLACE. 

See  Criminal  Law,  2. 


PLAN. 

See  Railway,  3. 


PLEADING. 

See  Insurance,  1 — Landlord 
and  Tenant — Principal  and 
Agent. 


PLEDGE. 

See  Contract,  1. 


POISON. 

See  Criminal  Law,  1. 


POLICE  MAGISTRATE. 

See  Ontario  Temperance 
Act. 


POWER  OF  APPOINTMENT. 

See  Will,  3. 

PRACTICE. 

See  Appeal — Carriers — Con- 
tra t,  2 — Costs  — County 
Courts  — Discovery  — Insur- 
ance, 1 — Ontario  Temperance 
Act,  6,  10 — Sqlicitor — Writ 
of  Summons. 


PREFERENCE. 

See  Assignments  and  Pre- 
ferences. 


[VOL. 

PRESUMPTION. 

See  Municipal  Corpora- 
tions, 2 — Ontario  Temper- 
ance Act,  3,  10. 


PRINCIPAL  AND  AGENT. 

Agent’s  Commission  on  Sale  of 
Land — Commission  Payable  out 
of  Purchase-money  when  Received 
— Large  Portion  not  Received  by 
Reason  of  Subsequent  Agreement 
between  Vendor  and  Purchaser — 
Action  for  Balance  of  Commission 
— Dismissal*  of  Action  upon  Point 
of  Law  Raised  in  Pleadings — 
Effect  of  sec.  13  of  Statute  of 
Frauds  ( 6 Geo.  V.  ch.  2 4,  sec.  19) 
— Appeal — : New  Point  Taken  by 
Court  — Implied  Agreement  by 
Vendor  to  Do  Nothing  to  Prevent 
Payment  of  Purchase-money — 
Damages  for  Breach  of  Implied 
Contract — Measure  of  Damages 
— Judgment  Dismissing  Action 
Set  aside , Leaving  Case  for  Trial 
on  New;  Basis — Necessity  for 
Amendment  of  Pleadings. 

Smith  v.  Upper  Canada  Col- 
lege, 120. 

See  Contract,  3 — Parlia- 
mentary Ejections — Sale  of 
Goods,  1. 


PRIORITIES. 

See  Appeal,  1 — Contract,  2. 


PRIVY  COUNCIL. 

See  Appeal,  1. 


PROHIBITION. 

See  County  Courts. 

PROMISE. 

See  Contract,  6. 
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PROMISSORY  NOTES. 

1.  Action  on,  by  Executor  of 
Deceased  Payee — Defence — Oral 
Agreement  between  Maker  and 
Payee — Gift  of  Money — Terms — 
Payment  of  Interest — Considera- 
tion — Evidence  — Admissibility 
■ — Uncompleted  Gift — Failure  to 
Shew  Continuance  of  Intention  to 
Give. 

Bonham  v.  Bonham,  434. 

2.  Person  Signing  on  Face  of 
Note — 11  Endorsed'''  Written  Op- 
posite Signature — Evidence — In- 
tention — Liability  as  Maker  ■ — 
Surety — Notice  of  Dishonour. 

A.  D.  Gorrie  Co.  Limited 
v.  Whitfield  and  Michaud, 
605. 


PROOFS  OF  LOSS. 

See  Insurance,  1. 


PROPERTY  PASSING. 

See  Ontario  Temperance 
Act,  2,  11 — Sale  of  Goods,  2. 


PROSPECTIVE  PROFITS. 

See  Damages,  2. 


PROSTITUTION. 

See  Criminal  Law,  5. 


PROVOCATION. 

See  Criminal  Law,  5. 


PROXY. 

See  Company,  1. 


PUBLIC  POLICY. 

See  Contract,  3. 


QUANTUM  MERUIT. 

See  Company,  1. 


RAILWAY. 

1.  Carriers — Loss  of  Car-load 
of  Potatoes  by  Freezing — Failure 
of  Consignee  to  Remove  from  Car 
within  Reasonable  Time  after 
Notice  of  Arrival  at  Destination — 
Termination  of  Liability  of  Rail- 
way Company  as  Carriers — Lia- 
bility as  Warehousemen — A bsence 
of  Subsequent  Negligence  - Bill  of 
Lading  — Responsibility  for  Loss 
of  Goods  on  Connecting  Railway — 
Onus  - — Evidence  — Extent  of 
Liability  of  Carriers — 11  Act  of 
God ” — “Inherent  Vice” — Sus- 
ceptibility to  Freezing — Delay. 

Fleet  v.  Canadian  Northern 
Quebec  R.W,  Co.,  351. 

2.  Carriers  ■ — Loss  of  Trunk 
Checked  by  Passenger — Limitation 
of  Liability  — General  Order  of 
Railway  Board — Intra  Vires — 
Railway  Act,  R.S.C.  1906,  ch.  37, 
sec.  31. 

Sherlock  v.  Grand  Trunk 

R.W.  Co.,  237. 

3.  Expropriation  of  Land  — 
Ontario  Railway  Act,  1906 — Date 
of  “ Taking ” — Deposit  of  Plan  of 
Location — Service  of  Notice  of 
Expropriation  — Registry  Act  — 
Plan  of  Subdivision — Sale  of  Lots 

■ — Rights  of  Purchasers — “Owner ” 
— C ompensation — A rbiiration. 

Re  Toronto  Suburban  R.W. 
Co.  and  Rogers,  72. 

See  Street  Railway. 


RAILWAY  BOARD. 

See  Carriers — Railway,  2. 

REASONABLE  EXCUSE. 

See  Highway,  2. 
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RECEIVING  ORDER. 

See  Bankruptcy  and  Insol- 
vency. 


REFRESHMENTS. 

See  Parliamentary  Elec- 
tions, 1. 


REGISTRY  LAWS. 

See  Railway,  3 — Vendor  and 
Purchaser,  1,  3. 


REPUDIATION. 

See  Sale  of  Goods,  1. 


RES  JUDICATA. 

See  Highway,  3. 


RESIDENCE. 

See  Ontario  Temperance 
Act,  14. 


RETAINER. 

See  Criminal  Law,  4. 


RETAINING  WALL. 

See  Land. 


REVOCATION. 

See  Will,  1. 

RIGHT  OF  WAY. 

See  Way. 


ROAD. 

See  Highway. 


RULES. 

(Consolidated  Rules  of  the 
Supreme  Court  of  Ontario,  1913). 

Rule  25  Qi) : Brenner  v.  Amer- 
ican Metal  Co.,  525. 

Rule  183 : Wampler  v.  British 
Empire  Underwriters  Agency, 
428. 


RULES — ( Continued .) 

Rule  245  (a) : Re  Petrie  Man- 
ufacturing Co.  v.  Wright,  481. 

Rule  328:  Modern  Cloak  Co. 
v.  Bruce  Manufacturing  Co., 
469. 

Rule  493:  Adams  v.  Windsor 
Truck  and  Storage  Co.,  446. 

Rule  602 : Ferris  v.  Ellis,  374. 

Rule  604:  Re  Toronto  R.W. 
Co.  and  City  of  Toronto,  319. 

Rule  676:  Re  Solicitor,  363. 

Rules  767,  768:  Re  Petrie 
Manufacturing  Co.  v.  Wright, 
481. 


SALE  OF  GOODS 

1.  Contract  — Principal  or 
A gem  — Goods  to  be  Imported 
from  New  Zealand  — Breach  by 
Vendors  — Failure  to  Deliver  all 
Goods  Covered  by  Contract — Re- 
pudiation — Embargo  upon  Ex- 
portation from  New  Zealand — 
Effect  of — Suspension  of  Contract 
during  Perioi  of  Total  Prohibition 
— Exportation  with  Consent  of 
Minister  of  Customs — Absence  of 
Endeavour  to  Obtain  Consent — 
Duty  of  Vendors — Time  and  Place 
of  Breach — Damages — Measure  of. 

Schmidt  v.  Wilson  and  Can- 
ham  Limited,  257. 

2.  Delivery  at  Warehouse  — 
Dominion  and  Control  Retained 
by  Vendor — Intention  of  Vendor 
— Property  not  Passing — Damages 
— Measure  of. 

Bradley  v.  Bailey  and  Jas- 
person,  612. 

See  Assignments  and  Prefer- 
ences— Contract,  5,  8 — Dam- 
ages, 1. 
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SALE  OF  GOODS  ACT. 

See  Ontario  Temperance 
Act,  2,  11. 


SALE  OF  LAND. 

See  Contract,  4 — Damages, 
4 — Principal  and  Agent — Ven- 
dor and  Purchaser. 

SALE  OF  LIQUOR. 

See  Ontario  Temperance 
Act. 


SCALE  OF  COSTS. 

See  Costs. 


SCIENTER. 

See  Animals. 


SCRUTINEERS. 

See  Parliamentary  Elec- 
tions, 2. 


SEAL. 

See  Landlord  and  Tenant — 
Ontario  Temperance  Act,  16. 


SEARCH-WARRANT. 

See  Ontario  Temperance 
Act,  3,  18. 

— 1 

SECURITIES. 

See  Mortgage. 


SEIZURE  OF  LIQUOR. 

See  Ontario  Temperance 
Act. 

SENTENCE. 

See  Ontario  Temperance 
Act,  2,  3,  4.. 


SERVICE  OF  NOTICE. 

See  Railway,  3. 


SERVICE  OF  SUMMONS. 

See  Criminal  Law,  4. 


SERVICE  OUT  OF  JURIS- 
DICTION. 

See  Writ  of  Summons. 


SHARES  AND  SHARE- 
HOLDERS. 

See  Company,  1 — Contract, 


SHEEP. 

See  Arbitration  and  Award. 


SOLICITOR. 

Taxation  of  Bill  of  Costs — 
County  Courts  Tariff — Rule  676 
— Allowances  over  and  above  Party 
and  Party  Costs — Appeal — Items 
of  Bill — Disbursements. 

Re  Solicitor,  363. 


SPECIFIC  PERFORMANCE. 

See  Contract,  4 — V endor 
and  Purchaser,  2,  4. 


STATUTE  OF  FRAUDS. 

See  Contract,  4,  6 — Princi- 
pal and  Agent. 


STATUTE  OF  LIMITATIONS. 

See  Deed  — Limitation  of 
Actions. 


STATUTES. 

16  Viet.  ch.  173  (Can.)  (Gas  and 
Water  Companies  Act):  Re  Ottawa 
Gas  Co.  and  City  of  Ottawa,  130. 

29  Viet.  ch.  88  (Can.)  (Ottawa  Gas 
Company) : Re  Ottawa  Gas  Co.  and 
City  of  Ottawa,  130. 

36  Viet.  ch.  115  (D.)  (Incorporating 
Dominion  Express  Company) : 
Graham  & Strang  v.  Dominion 
Express  Co.,  83. 

42  Viet.  ch.  23  (0.)  (Extending 
Powers  of  Gas  Companies) : Re 

Ottawa  Gas  Co.  and  City  of 
Ottawa,  130. 
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STATUTES — (Continued.) 

45  Viet.  eh.  33,  sec.  8 (O.)  (Division 
of  Township  of  Grimsby):  Township 
op  South  Grimsby  v.  County  of 
Lincoln  and  Township  of  North 
Grimsby,  211. 

R.S.O.  1897,  eh.  9,  sec.  161  (Election 
Act) : Re  Grenville  Provincial 

Election,  289. 

R.S.C.  1906,  eh.  37,  sec.  31  (Railway 
Act):  Sherlock  v.  Grand  Trunk 

R.W.  Co.,  237. 

R.S.C.  1906,  eh.  119,  sec.  67  (Bills 
of  Exchange  Act) : Kendrick  v. 

Dominion  Bank  and  Bownas,  539. 

R.S.C.  1906,  eh.  139,  sec.  75 
(Supreme  Court  Act) : Montreuil  v. 
Ontario  Asphalt  Block  Co.  Limited, 
18. 

R.S.C.  1906,  eh.  144,  secs.  6 (6), 
11  ( b ),  (e),  125  (Winding-up  Act):  Re 
Empire  Timber  Lumber  and  Tie  Co. 
Limited,  193. 

R.S.C.  1906,  ch.  146,  secs.  225,  228 
(Criminal  Code):  Rex  v.  Thompson, 
163. 

R.S.C.  1906,  ch.  146,  secs.  261,  1018, 
1021 : Rex  v.  Mouers,  505. 

R.S.C.  1906,  ch.  146,  secs.  277,  278, 
951,  1018  (e):  Rex  v.  Voll,  437. 

R.S.C.  1906,  ch.  146,  sec.  658: 
Rex  v.  Johnson,  203. 

6 Edw.  VII.  ch.  30,  secs.  66,  67,  68 
(O.)  (Railway  Act):  Re  Toronto 

Suburban  R.W.  Co.  and  Rogers,  72. 

R.S.O.  1914,  ch.  1,  sec.  25  (Inter- 
pretation Act):  Rex  v.  Powell,  492. 

R.S.O.  1914,  ch.  8,  secs.  13  (2),  111, 
167,  167  (2),  177  (Election  Act): 
Re  Dufferin  Provincial  Election, 
285 

R.S.O.  1914,  ch.  8,  secs.  168,  169: 
Re  Grenville  Provincial  Election, 
289. 

R.S.O.  1914,  ch.  11,  secs.  11,  12  (i b ) 
(Legislative  Assembly  Act) : Re 

Grenville  Provincial  Election, 
289. 

R.S.O.  1914,  ch.  40  (Highway 
Improvement  Act):  Township  of 

South  Grimsby  v.  County  of  Lin 
coln  and  Township  of  North 
Grimsby,  211. 

R.S.O.  1914,  ch.  54,  sec.  3 (Privy 
Council  Appeals  Act):  Montreuil  v. 
Ontario  Asphalt  Block  Co.  Limited, 
18. 

R.S.O.  1914,  ch.  56,  sec.  17  (Judica- 
ture Act):  Graham  & Strang  v. 

Dominion  Express  Co.,  83. 

R.S.O.  1914,  ch.  56,  sec.  23:  Town- 
ship of  South  Grimsby  v.  County  of 
Lincoln  and  Township  of  North 
Grimsby,  211. 


[VOL. 

STATUTES — {Continued.) 

R.S.O.  1914,  ch.  56,  sec.  27:  Selick 
v.  New  York  Life  Insurance  Co., 
416. 

R.S.O.  1914,  ch.  56,  sec.  32  (2):  Re 
Empire  Timber  Lumber  and  Tie  Co. 
Limited,  193. 

R.S.O.  1914,  ch.  59,  sec.  22  (1)  (c), 
C d ) (County  Courts  Act):  Parry  v. 
Parry,  103. 

R.S.O.  1914,  ch.  59,  secs.  25,  26: 
Re  Petrie  Manufacturing  Co.  v. 
Wright,  481. 

R.S.O.  1914,  ch.  59,  sec.  40  (1)  (a), 
(c),  (d):  Frank  v.  Rowlandson,  464. 

R.S.O.  1914,  ch.  65,  sec.  33  (1),  (2), 
(3)  (Arbitration  Act):  Tourangeau 

v.  Township  of  Sandwich  West,  306. 

R.S.O.  1914,  ch.  75  (Limitations 
Act):  De  Vault  v.  Robinson,  34: 

Re  O’Donnell  and  Nicholson,  187. 

R.S.O.  1914,  ch.  76,  sec.  12  (Evi- 
dence Act):  Kendrick  v.  Dominion 
Bank  and  Bownas,  539. 

R.S.O.  1914,  ch.  90,  sec.  8 (Sum- 
mary Convictions  Act):  Rex  v. 

Fedder,  341. 

R.S.O.  1914,  ch.  102  (Statute  of 
Frauds):  Peterson  v.  Bitzer,  386; 

Gallinger  v.  Gallinger,  590. 

R.S.O.  1914,  ch.  102,  sec.  13: 
Smith  v.  Upper  Canada  College, 
120. 

R.S.O.  1914,  ch.  120,  sec.  23  (Wills 
Act) : Bell  v.  Matthewman,  364. 

R.S.O.  1914,  ch.  121,  sec.  37  (Trustee 
Act) : Trost  v.  Cook,  278. 

R.S.O.  1914,  ch.  122  (Vendors  and 
Purchasers  Act):  Re  Aston  and 

White,  168;  Re  O’Donnell  and 
Nicholson,  187. 

R.S.O.  1914,  ch.  124  (Registry  Act) : 
Re  Toronto  Suburban  R.W.  Co. 
and  Rogers,  72;  Whitely  v. 
Richards,  537. 

R.S.O.  1914,  ch.  124,  sec.  34:  Re 
Aston  and  White,  168. 

R.S.O.  1914,  ch.  134,  secs.  6,  13 
(Assignments  and  Preferences  Act) : 
Macfie  v.  Cater,  487. 

R.S.O.  1914,  ch.  151,  sec.  3 (Fatal 
Accidents  Act):  Hurst  v.  Murray, 
68. 

R.S.O.  1914,  ch.  166,  secs.  13,  14 
(Surveys  Act):  McDowell  v.  Town- 
ship of  Zone,  268,  459. 

R.S.O.  1914,  ch.  178  (Companies 
Act):  Re  Empire  Timber  Lumber 

and  Tie  Co.  Limited,  193. 

R.S.O.  1914,  ch.  185,  sec.  59  (Ont- 
ario Railway  Act):  Re  Toronto 

Electric  Commissioners  and  Tor- 
onto R.W.  Co.  and  City  of  Toronto, 
115. 
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STATUTES — ( Continued .) 

R.S.O.  1914,  ch.  186,  sec.  7 (Ontario 
Railway  and  Municipal  Board  Act): 
Re  Toronto  Electric  Commission- 
ers and  Toronto  R.W.  Co.  and  City 
of  Toronto,  115. 

R.S.O.  1914,  ch.  186,  secs.  9,  25,  47: 
Re  Consolidated  Telephone  Co. 
Limited  and  Townships  of  Caledon 
and  Erin,  140. 

R.S.O.  1914,  ch.  192,  sec.  460  (4), 
(5)  (Municipal  Act) : Fuller  v.  City 
of  Niagara  Falls,  332. 

R.S.O.  1914,  ch.  192,  sec.  478: 
McDowell  v.  Township  of  Zone, 
268,  459. 

R.S.O.  1914,  ch.  207,  sec.  11  (1) 
(Motor  Vehicles  Act):  Luck  v. 

Toronto  R.W.  Co.,  581. 

R.S.O.  1914,  ch.  207,  sec.  15:  Ellis 
v.  Hamilton  Street  R.W.  Co.,  380. 

6  Geo.  V.  ch.  24,  sec.  19  (O.) 
(Amending  Statute  of  Frauds) : Smith 
v.  Upper  Canada  College,  120. 

6  Geo.  V.  ch.  50,  sec.  2 (/)  (O.) 
(Ontario  Temperance  Act):  Rex  v. 

Foxton,  207. 

6 Geo.  V.  ch.  50,  sec.  2 (i)  (O.): 
Rex  v.  Mark  Park,  623. 

6  Geo.  V.  ch.  50,  sec.  2 (i)  (i)  (O.): 
Rex  v.  Maker,  182;  Rex  v.  Martel, 
347. 

6  Geo.  V.  ch.  50,  sec.  40  (O.): 
Rex  v.  De  Angelis,  160;  Rex  v. 
Collina,  199;  Rex  v.  Lemaire,  475; 
Rex  v.  Powell,  492;  Rex  v.  Faulk- 
ner, 500;  Rex  y.  Robins,  527. 

6 Geo.  V.  ch.  50,  sec.  41  (O.):  Rex 
v.  Cramer,  21;  Graham  & Strang  v. 
Dominion  Express  Co.,  83;  Rex  v. 
Maker,  182;  Rex  v.  Chappus,  189; 
Rex  v.  Johnson,  203;  Rex  v.  Foxton, 
207;  Rex  v.  Martel,  347;  Rex  v. 
Newton,  403;  Rex  v.  Hayton,  494; 
Rex  v.  Faulkner,  500;  Rex  v.  Mark 
Park,  623 ; Rex  v.  Helpert,  627. 

6  Geo.  V.  ch.  50,  sec.  43  (O.):  Rex 
v.  Cramer,  21;  Rex  v.  Newton,  403. 

6 Geo.  V.  ch.  50,  sec.  46  (O.): 
Graham  & Strang  v.  Dominion 
Express  Co.,  83;  Rex  v.  Lemaire, 
475. 

6 Geo.  V.  ch.  50,  sec.  58  (O.^Rex 
v.  Powell,  492;  Rex  v.  Sova,^497; 
Rex  v.  Robins,  527. 

6 Geo.  V.  ch.  50,  secs.  66  (1),|67 
(O.):  Fleming  y.  Spracklin,  533. 

6 Geo.  V.  ch.  50,  sec.  67  (O.):  Rex 
v.  Collina,  199( 

6 Geo.  V.  ch.  50,  sec.  70  (O.):  Rex 
v.  Langlois,  303;  Fleming  v.  Sprack- 
lin, 533. 


STATUTES — {Continued.) 

6 Geo.  V.  ch.  50,  sec.  84  (2)  (O.): 
Rex  v.  Cramer,  21;  Rex  v.  Maker, 
182. 

6 Geo.  V.  ch.  50,  sec.  88  (O.):  Rex 
v.  Collina,  199;  Rex  v.  Newton,  403; 
Rex  v.  Lemaire,  475;  Rex  v.  Faulk- 
ner, 500. 

6 Geo.  V.  ch.  50,  sec.  96  (O.):  Rex 
v.  Helpert,  627. 

6 Geo.  V.  ch.  50,  secs.  96,  97,  98 
(O.):  Rex  v.  Robins,  527. 

6 Geo.  V.  ch.  50,  sec.  101  (O.):  Rex 
v.  Newton,  403;  Rex  v.  Robins,  527. 

6 Geo.  V.  ch.  50,  sec.  102  (O.):  Rex 
v.  Newton,  403;  Rex  v.  Faulkner, 
500;  Rex  v.  Robins,  527. 

6 Geo.  V.  ch.  50,  sec.  102a.  (O.): 
Rex  v.  De  Angelis,  160;  Rex  v. 
Collina,  199;  Rex  v.  Martel,  347. 

6 Geo.  V.  ch.  50,  sec.  139  (O.): 
Graham  & Strang  v.  Dominion 
Express  Co.,  83;  Rex  v.  Lemaire, 
475. 

7 Geo.  V.  ch.  50,  sec.  21  (O.) 
(Amending  Ontario  Temperance  Act) : 
Rex  v.  Sova,  497. 

7  Geo.  V.  ch.  50,  sec.  23  (O.): 
Fleming  v.  Spracklin,  533. 

7 Geo.  V.  ch.  50,  sec.  26  (O.):  Rex 
v.  Langlois,  303. 

7  Geo.  V.  ch.  50,  sec.  30  (O.):  Rex 
v.  Cramer,  21;  Rex  v.  Maker,  182. 

7  Geo.  V.  ch.  50,  sec.  43  (O.):  Rex 
v.  McGonegal,  499. 

7  Geo.  V.  ch.  50,  sec.  78  (O.):  Rex 
v.  Faulkner,  500. 

7 & 8 Geo.  V.  ch.  14,  sec.  3 (D.) 
(Amending  Criminal  Code):  Rex  v. 
Thompson,  163. 

8 Geo.  V.  ch.  20,  sec.  58  (O.) 
(Amending  Statute  of  Frauds) : Smith 
v.  Upper  Canada  College,  120. 

8  Geo.  V.  ch.  31,  secs.  24,  87  (O.) 
(Telephone  Act):  Re  Consolidated 
Telephone  Co.  Limited  and  Town- 
ships of  Caledon  and  Erin,  140. 

8  Geo.  V.  ch.  40,  sec.  3 (O.) 
(Amending  Ontario  Temperance  Act): 
Rex  v.  Maker,  182. 

8  Geo.  V.  ch.  40,  sec.  19  (O.): 
Rex  v.  De  Angelis,  160;  Rex  v. 
Collina,  199;  Rex  v.  Martel,  347. 

8 Geo.  V.  ch.  46,  secs.  13,  14  (1), 
(2)  (O.)  (Dog  Tax  and  Sheep  Protec- 
tion Act) : Tourangeau  v.  Township 
of  Sandwich  West,  306. 

9 Geo.  V.  ch.  57,  sec.  3 (O.) 
(Amending  Motor  Vehicles  Act): 
Luck  v.  Toronto  R.W.  Co.,  581. 

9  & 10  Geo.  V.  ch.  36,  secs.  3 (a), 
4 (1),  (6),  9 (D.)  (Bankruptcy  Act): 


47 — 48  o.l.r. 
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STATUTES — ( Continued .) 

Re  Croteau  and  Clark  Limited, 
359. 

9 & 10  Geo /V.  ch.  68,  secs.  362-366 

(D.)  (Railway  Act):  Graham  & 

Strang  v.  Dominion  Express  Co.,  83. 

10  & 11  Geo.IV.  ch.  40,  secs.  18,  19, 
20  (O.)  (Sale  of  Goods  Act):  Rex  v. 
Chappus,  189. 

10  & 11  Geo.fV.  ch.  40,  sec.  20, 
Rule  5 (O.):  Rex  v.  Robins,  527. 

10  & 11  Geo.  V.  ch.  48,  secs.  16, 
18  (O.)  (Surveys  Act):  McDowell  v. 
Township  of  Zone,  268. 

10  & 11  Geo.  V.  ch.  78,  sec.  11  (O.) 
(Amending  Ontario  Temperance  Act): 
Rex  v.  Powell,  492;  Rex  v.  Sova, 
497 ; Rex  v.  Robins,  527. 


STATUTORY  AGENT. 

See  Ontario  Railway  and 
Municipal  Board. 


STREET. 

See  Highway  — ■ Municipal 
Corporations,  1. 


STREET  RAILWAY. 

Injury  to  Passenger  Alighting 
in  Highway — Street  Car  Stopped 
at  Point  between  Street  Inter- 
sections— Request  of  Passenger — 
Injury  by  Passing  Motor  Vehicle 
— Increased  Danger  — Duly  of 
Motorman  — Right  to  Stop  — 
Warning — Assumption  of  Risk  by 
Passenger — Municipal  By-law — 
Motor  Vehicles  Act , sec.  15 — 
N egligence — Evidence — Findings 
of  Jury. 

ELlis  v.  Hamilton  Street 

R.W.  Co.,  380. 

See  Contract,  2 — Negli- 
gence— Ontario  Railway  and 
Municipal  Board. 


SUBROGATION. 

See  Mortgage. 


[vol. 

SUBSIDENCE. 

See  Land. 


SUMMONS. 

See  Criminal  Law,  4. 


SUPREME  COURT  OF 
CANADA. 

See  Appeal,  1. 


SURETY. 

See  Promissory  Notes,  2. 


SURVEY. 

See  Highway,  1. 


SURVIVORSHIP. 

See  Will,  3. 


TAXATION- OF  COSTS. 

See  Costs,  2 — Solicitor. 

telephone^comfany. 

Sale  of  Parts  of  System  and 
Plant  to  Township  Corporations — 
Approval  of  Ontario  Railway  and 
Municipal  Board— Necessity  for 
— Ontario  Telephone  Act , 8 Geo. 
V.  ch.  81,  secs.  24,  87 — Board 
Acting  as  Delegate  of  Legislature 
— Transfer  of  Company's 
Franchise — Discretion  of  Board 
— Review  by  Lieutenant-Governor 
in  Council — Ontario  Railway  and 
Municipal  Board  Act,  R.S.O. 
1914,  ch.  186,  sec.  41 — Approval 
of  Board  Withheld — Power  of 
Court  to  Review  Discretion  Ex- 
ercised— Grounds  for  Withholding 
— Improvidence  of  Bargain — Ap- 
plications for  Approval  Heard  by 
Chairman  only,  by  Authority  of 
Board — Report  of  Chairman  to 
Board — Adoption  by  Board  with- 
out Hearing  Parties  — Ontario 
Railway  and  Municipal  Board 
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TELEPHONE  COY. — (Contd.) 
Act,  see.  9 — Appeal  from  Orders 
of  Board. 

Re  Consolidated  Telephone 
Co.  Limited  and  Townships 
of  Caledon  and  Erin,  140. 


TEMPERANCE. 

See  Ontario  Temperance 
Act. 


THEFT. 

See  Criminal  Law,  6. 


TIME. 

See  Appeal,  1 — Arbitration 
and  Award  — Highway,  2 — 
Railway,  1 — Vendor  and  Pur- 
chaser, 4. 


TITLE  TO  LAND. 

See  Costs  — Deed  — Vendor 
and  Purchaser,  2,  3. 


TRANSPORTATION  OF 
LIQUOR. 

See  Ontario  Temperance 
Act. 


TRESPASS. 

See  Animals — Ontario  Tem- 
perance Act,  18. 


TRIAL. 

Negligence — D iving  of  Motor- 
car on  Highvjay  at  Excessive 
Speed — Injury  to  Person  Struck 
by  Car  — Subsequent  Death  — 
Action  under  Fatal  Accidents 
Act,  R.S.O.  1914,  ch.  151- 
Cause  of  Death — Injury  Sus- 
tained or  Disease  not  Connected 
with  Injury — Jury — Findings — 
Directions  of  Judge — Form  of 


TRIAL — ( Continued .) 
Question  — Misdirection  — .New 
Trial — Evidence — N onsuit . 

Hurst  y.  Murray,  68. 

See  Appeal,  2 — County 
Courts — Criminal  Law,  4 — 
Negligence. 


TRUST  COMPANY. 

See  Contract,  1. 


TRUSTS  AND  TRUSTEES. 

Administrator  of  Estate  of  In- 
testate— Money  Deposited  by  De- 
ceased at  Interest  with  Private 
Bankers  Left  on  Deposit  by  Ad- 
ministrator — Insolvency  of 
Bankers — Loss  to  Est  te — Per- 
sonal Liability  of  Administrator 
- — Money  Left  for  Less  than  a 
Year  pending  Winding-up  of 
Estate — Trustee  Act,  sec.  37 — 
11  Honestly  and  Reasonably ” — 
Breach  of  Trust  Excused. 

Trost  v.  Cook,  278. 


UNDERWRITING. 

See  Contract,  1. 


VENDOR  AND  PURCHASER. 

1.  Agreement  for  Sale  of  Land 
— Default  of  Purchaser  in  Making 
Payments — Resale  by  Vendor  pur- 
suant to  Provision  in  Agreement 
— Right  of  First  Purchaser  against 
Second  — Registry  Act  — Relief 
from  Default — Forfeiture  of  Sale- 
deposit — Return  of  other  Moneys 
Paid. 

Whitely  y.  Richards,  537. 

2.  Agreement  for  Sale  of  Land — 
Objection  to  Title — Milling  Prop- 
erty — Preservation  of  Dam  — 
Maintenance  of  Fishing  Pnvileges 
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VENDOR  & PUR. — ( Continued .) 
— Bond  — Obligation  Personal  to 
Covenantor  and  not  Running  with 
Land — Grant  of  Fishing  Privileges 
to  Third  Person — Compensation — 
Specific  Performance  with  Abate- 
ment in  Price — Judgment  not 
Binding  on  Third  Person — Rule 
602 — Judgment  Stayed  to  Allow 
Motion  to  be  Made  for  Order  Bind- 
ing on  Third  Person. 

Ferris  v.  Ellis,  374. 

3.  Agreement  for  Sale  of  Land 
— Title  of  Vendor — Assignment  to 
Vendor  of  Interest  of  Owner  of 
Equity  of  Redemption  under  Previ- 
ous Unregistered  Agreement  for 
Sale  to  Another — Land  not  De- 
scribed in  Assignment — Quit-claim 
by  First  Vendee — Affidavit  Made 
for  Purpose  of  Registration ■ — 
Registry  Act , sec.  #4 — Identifi- 
cation of  Land — Doubtful  Title. 

Re  Aston  and  White,  168. 

4.  Agreement  for  Sale  of  Timber- 
limit — Cash-deposit  on  Sale — Bal- 
ance of  Purchase-money  Payable 
by  Instalments — Failure  to  Make 
First  Deferred  Payment — Time 
Made  of  Essence  of  Coniract — 
Conditional  Extension  of  Time — 
Notice  — Forfeiture  of  Deposit  — 
Resale  — Waiver  — Qualification 
— Equitable  Relief — Specific  Per- 
formance— Purchaser  at  Fault. 

Dobbin  v.  Niebergall,  343. 

See  Contract,  4 — Damages, 
4 — Principal  and  Agent. 


VENUE. 

See  County  Courts. 


VOLUNTARY  ASSUMPTION 
OF  RISK. 

See  Street  Railway. 


VOTERS. 

See  Parliamentary  Elec- 
tions. 


WAIVER. 

See  Criminal  Law,  4 — Insur- 
ance, 1 — Vendor  and  Pur- 
chaser, 4. 


WALL. 

See  Landlord  and  Tenant. 


WAREHOUSE. 

See  Carriers  — Ontario 
Temperance  Act,  1 — Sale  of 
Goods,  2. 


WAREHOUSEMEN. 

See  Railway,  1. 


WARRANTY. 

See  Contract,  8. 


WAY. 

Easemeni  — Subdivision  of 
Block  of  Land — Lane  Set  apart 
for  Use  of  Buyers  of  Abutting 
Lots — Evidence — Effect  of  Con- 
veyance Reserving  Right  of  Way — 
Easement  Appurtenant  to  Land 
Owned  by  Grantor — Easement  in 
Gross — Conveyance  not  Executed 
by  Grantee — Equitable  Right  of 
Grantor — Estoppel. 

Adamson  v.  Bell  Telephone 
Co.  of  Canada,  Bell  Tele- 
phone Co.  of  Canada  y.  Adam- 
son, 24. 


See  Costs,  1. 
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WILL. 

1.  Action  to  Establish — Proof 
in  Solemn  Form — Attempt  by 
Testator  to  Rev  he — Ineffectiveness 
— “Cancelling”  — “Destroying” 
— Wills  Act , sec . 23 — Revocation 
by  Subsequent  Will — Failure  to 
Prove  Execution  thereof — Omnia 
Prcesumuntur  Rite  Esse  Acta, 
Application  of. 

Bell  v.  Matthewman,  364. 

2.  Construction  — Bequest  of 
Whole  Estate  to  Parents — “My 
Children”  - — Subjects  of  Gift  — 
Guardianship  of  Testator’s  Infant 
Children  Given  to  Parents — Aggre- 
gate Gift  — Acceptance  of  Gift 
Involving  Acceptance  of  Burden  of 
Maintenance  and  Education. 

Re  Tremblay,  321. 

3.  Construction  — - Power  of 
Appointment  over  Corpus  of  Fund 
Exercisable  by  two  Persons — Joint 
Power  not  Exercisable  by  Survivor 
alone — Donees  of  Power  Having 
no  Interest  in  Corpus. 

Re  Simonton,  41. 


WINDING-UP. 

See  Company,  2. 


WITNESSES. 

See  Ontario  Temperance 
Act,  4,  15. 


WORDS. 

“Act  of  God:”  Pleet  y.  Can- 
adian Northern  Quebec  R.W. 
Co.,  351. 

“Actual  Offender :”  Rex  v. 
Maker,  182. 

“At  a Meeting:”  Re  Gren- 
ville Provincial  Election, 
289. 


WORDS — ( Continued .) 

“Award:”  Tourangeau  v. 
Township  of  Sandwich  West, 
306. 

“ Cancelling :”  Bell  v.  Mat- 
thewman, 364. 

1 1 C ommercial  I mpossibility : ’ ’ 
Samuel  v.  Black  Lake  As- 
bestos and  Chrome  Co.  Lim- 
ited, 561. 

“Competent  Arbitrator :”  Tou- 
rangeau v.  Township  of  Sand- 
wich West,  306. 

“ Destroying :”  Bell  v.  Mat- 
thewman, 364. 

“Embargo:”  Schmidt  v.  Wil- 
son and  Canham  Limited,  257. 

“Endorsed:”  A.  D.  Gorrie 
Co.  Limited  v.  Whitfield  and 
Michaud,  605. 

u Exclusively:”  Rex  v.  Maker, 

182. 

“Exclusively  Occupied :”  Rex  v 
Mark  Park,  623. 

“Extended:”  VI  ampler  v. 

British  Empire  Underwriters 
Agency,  13. 

“Have  Keep  or  Gii  e:”  Rex  v. 
Newton,  403. 

“Having:”  Rex  v.  Cr  mer, 
21 ; Rex  v.  Newton,  403. 

“Honestly  and  Reasonably:” 
Trost  v.  Cook,  278. 

“ Improperly  Admitted:”  Rex 
v.  De  Angelis,  160. 

“Inherent  Vice:”  Pleet  v. 
Canadian  Northern  Quebec 
R.W.  Co.,  351. 

“Just  and  Convenient:”  Mod- 
ern Cloak  Co.  v.  Bruce  Manu- 
facturing Co.,  469. 

“Just  or  Convenient:”  Graham 
<Sc  Strang  v.  Dominion  Express 
Co.,  83. 

“Liquor:”  Rex  v.  Foxton,  207. 


48 — 48  o.l.r. 
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WORDS' — ( Continued .) 

“Marshalling  of  Securities :” 
Ernst  Bros.  Co.  v.  Canada 
Permanent  Mortgage  Corpo- 
ration, 407. 

“More  or  Less:”  Boston  Book 
Co.  y.  Canada  Law  Book  Co. 
Limited,  238. 

“My  Children :”  ' Re  Trem- 
blay, 321.’ 

“Owner:”'  Re  Toronto  Sub- 
urban R.W.  Co.  and  Rogers, 
72. 

“Payment  of  Money  to  a Credi- 
tor:” Macfie  v.  Cater,  487. 

“Place:”  Rex  v.  Thompson, 
163. 

“Private  Dwelling  House:”  Rex 
v.  Martel,  347. 

“ Private  Dwelling  House  in 
which  he  Resides :”  Rex  v.  Mark 
Park,  623. 

“Reasonable  Excuse :”  Fuller 
v.  City  of  Niagara  Falls,  332. 

“Residence:”  Rex  y.  Mark 
Park,  623. 

“Residential:”  Preston  v- 
Hilton,  172;  Cridland  v.  City 
of  Toronto,  266. 


[vol. 

WORDS — ( Continued .) 

“Sale  of  Liquor:”  Rex  v. 
Powell,  492;  Rex  y.  Robins, 
527. 

“Some  Substantial  Wrong:” 

Rex  v.  Martel,  347. 

“Taking:”  Re  Toronto  Sub- 
urban R.W.  Co.  and  Rogers, 
72. 

“Underwriting:”  Montreal 
Trust  Co.  v.  Richardson,  61. 

“Vehicle:”  Fleming  v.  Sprack- 
lin,  533. 

“ Warehouse :”  Rex  v.  Le- 
MAIRE,  475. 

“We  are  Prepared  to  Accept :” 

McCool  v.  Grant  & Dunn,  630. 

“Where  the  Driver  has  not  a 
Clear  View  of  Approaching  Traf- 
fic: ’ Luck  v.  Toronto  R.W. 
Co.,  581. 


WRIT  OF  SUMMONS. 

Service  out  of  Ontario  upon 
Foreign  Company  — Assets  in 
Ontario-^-Rule  25  ( h ) — Conven- 
ience— Discretion — Proper  Forum 
for  Litigation. 

Brenner  v.  American  Metal 
Co.,  525. 


